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The  Green  Mount  and  State  Line  Turnpike  Company  v. 
Bulla, 

Corporation.—  Tnrnpilx.-~-Tranifer  of  Stack. — Mattdatr.—A  writ  of  man- 
date lies  to  compel  the  proper  officer  of  a  turnpike  corporation  organized 
under  the  act  of  May  12th,  1852,  to  transfer,  on  the  books  of  sudi  company, 
stock  that  has  been  duly  assigned  by  a  stockholder  to  a  purchaser. 

SUE, — Demand. — Where  inch  corporation  has  no  secretary  or  cleric,  and  the 
president  hag  charge  of  the  stock  books,  a  i1»niptirl  on  the  latter  to  make  the 
necessary  transfer  of  stock  to  a  purchaser  of  outstanding  shares  is  sufficient. 

Somt. — Where  the  charter  of  a  corporation  provides  that  the  chares  of  the  cor- 
poration shall  be  transferable  in  the  manner  prescribed  by  the  by-laws,  and 
it  is  not  shown  that  any  by-laws  have  been  adopted,  bat  the  certificate  of  stock 
provides  that  (he  stock  is  transferable  only  on  the  books  of  the  company  on 
the  surrender  of  the  certificate,  the  officers  of  the  company,  and  not  the 
assignor  of  the  stock,  should  transfer  the  stock  on  the  books. 

From  the  Wayne  Common  Fleas. 
y.  Perry,  for  appellant 
A.  B,  Young,  for  appellee. 

■Worden,  J. — Complaint  by  the  State,  upon  the  relation  of 
Bulla,  against  the  appellant,  by  way  of  mandate,  to  compel  the 
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Utter  to  make  a  transfer,  on  the  books  of  the  company,  of  cer- 
tain stock.  It  alleges  that  on  the  ist  of  January,  1 86*8,  the  cor- 
poration issued  to  the  executors  of  the  estate  of  Thomas  Bulla, 
deceased,  a  certificate  for  four  shares  of  the  stock  of  the 
company,  which  said  executors  sold,  transferred,  and  deliv- 
ered to  the  plaintiff,  Hiram  Bulla;  that  the  executors 
endorsed  on  the  back  of  the  certificate  the  following  direc- 
tions, vtz. :  "  The  officers  of  the  Green  Mount  and  State  One 
Turnpike  Company  are  hereby  requested  to  transfer  the  stock 
represented  by  the  within  certificate  to  Hiram  Bulla,  the 
legal  owner  thereof."  This  was  duly  signed  by  the  execu- 
tors. That  the  plaintiff  presented  the  certificate  with  the 
directions  thereon  to  the  president  of  the  company,  who 
then  had  the  possession  and  control  of  the  books  of  the 
company,  there  being  no  secretary  or  clerk  of  the  company, 
and  demanded  that  the  stock  be  transferred  on  the  books 
of  the  company  to  the  plaintiff,  and  placed  in  his  name  in 
accordance  with  the  conditions  contained  in  the  certificate ; 
but  the  corporation,  by  its  officers,  refused  and  still  refuses 
to  make  any  transfer  of  the  stock ;  that  the  relator  deliv- 
ered the  certificate  to  the  president,  at  his  request,  in  order 
that  the  stock  might  be  transferred  on  the  books  of  the  com- 
pany, who  retained  the  same  five  or  six  days,  giving  the 
relator  to  understand  that  the  stock  had  been  duly  transfer- 
red on  the  books  of  the  company ;  that  afterward  said  pres- 
ident returned  the  certificate  to  the  relator,  and  refused  and 
still  refuses  to  transfer  the  stock  to  the  relator,  greatly  to 
his  damage ;  wherefore,  etc. 

The  certificate  contains  this  clause,  viz.:  "  Which  stock 
is  transferrible  only  on  the  books  of  the  company  on  the 
surrender  of  this  certificate." 

Demurrer  to  the  complaint  for  want  of  sufficient  facts 
overruled,  and  exception. 

The  defendant  declining  to  answer,  the  court  rendered 
judgment  that  the  defendant  make  the  proper  transfer  of  the 
stock  to  the  plaintiff  on  the  books  of  the  company. 

It  ia  contended  by  the  appellant  that  mandamus  will  not 
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lie  in  such  case,  but  that  the  remedy  of  the  plaintiff  is  an 
action  for  damages.  Authorities  are  cited  to  that  effect,  but 
the  more  modem  decisions  are  the  other  way.  Thus,  in  the 
case  of  Tke  State,  ex  rel.  Townsend,  v.  Mclver,  2  S,  Car.,  k. 
s.  25,  it  was  held  upon  full  consideration  that  the  writ  would 
lie  in  such  case.  To  the  same  effect  is  the  case  of  The  Peo- 
ple v.  Crockett,  9  Cal.  112.  Our  statute  provides,  that  "writs 
of  mandate  may  be  issued  to  any  inferior  tribunal,  corpora- 
tion, board  or  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins ;  or,  a  duty  resulting  from 
an  office,  trust  or  station,"    2  G.  &  H.  322,  sec.  739. 

It  seems  to  us  that  this  was  a  proper  case  for  the  adoption 
of  the  remedy  resorted  to. 

It  is  also  urged  that  a  demand  made  on  the  president  of 
the  company  for  the  transfer  of  the  stock  was  nugatory,  in 
the  absence  of  any  showing  that  he  was  authorized  to  make 
the  transfer.  It  is  alleged  that  the  company  had  no  secre- 
tary or  clerk,  and  that  the  president  had  possession  and  con- 
trol of  the  books  of  the  company.  We  think  it  may  be 
clearly  inferred  from  what  is  stated,  that  the  president  had 
the  authority  to  make  the  transfer. 

There  is  a  question  involved  in  the  case,  which  is  not 
entirely  free  from  difficulty,  viz. :  Who  is  to  make  the  trans- 
fer on  the  books  of  the  company?  an  officer  of  the  company 
or  the  holder  of  the  stock  to  be  transferred  ? 

Where  there  is  no  regulation  on  this  subject,  we  suppose 
the  law  may  be,  that  the  transfer  on  the  books  of  the  com- 
pany should  be  made  by  the  party  from  whom  the  transfer 
is  to  be  made.  The  assignment  of  stock  certificates  vests 
in  the  assignee  an  equitable  title  to  the  stock,  but  not  the 
legal  title,  perhaps.  Powers  of  attorney  are  frequently  exe- 
cuted in  blank,  and  accompany  the  certificates,  authorizing 
the  transfer  on  the  books  of  the  corporation.  If,  in  this 
case,  it  was  necessary  that  the  executors  assigning  the  cer- 
tificate should,  by  themselves  or  their  agent,  make  the  trans- 
fer on  the  books  of  the  company,  then  the  judgment  cannot 
be  maintained,  for  they  have  not  offered  to  make  it ;  they 
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have  authorized  the  officers  of  the  company  to  make  it,  but 
the  officers  cannot  be  compelled  to  act  as  agents.  The 
endorsement  by  them  on  the  back  of  the  certificate,  how- 
ever, operates  as  a  valid  assignment  of  the  stock,  and  if  it 
was  the  duty  of  the  officers  of  the  company  to  make  the 
transfer  on  the  books,  the  judgment  below  was  right. 

It  is  provided  by  the  statute  under  which  the  appellant  is 
organized,  that  "  the  shares  of  the  corporation  shall  be 
deemed  personal  property,  and  shall  be  transferable  in  the 
manner  prescribed  by  the  by-laws ;  and  any  person  becom- 
ing a  shareholder  by  assignment  of  stock,  shall  succeed  to  all 
the  rights  and  liabilities  of  his  assignor."  i  G.  &  H.  477,  sec 
12.  Weare  not  advised  that  any  by-laws  were  adopted  by  the 
corporation,  but  we  may  presume  that  the  stock  certificate  was 
not  in  contravention  of  any  by-law.  The  certificate  makes 
provision  for  the  transfer  of  the  stock,  and  to  this  we  may 
look  in  order  to  ascertain  how  the  transfer  is  to  be  made. 
The  State,  tx  rel.  Townsend,  v.  Mdver,  supra.  The  certificate, 
we  have  seen,  provides  that  the  stock  is  transferable  only  on 
the  books  of  the  company,  on  the  surrender  of  the  certifi- 
cate. If  it  were  contemplated  that  the  holder  of  stock  should 
by  himself  or  agent  make  the^transfer  on  the  books  of  the 
company,  why  require  that  the  certificate  should  _be  surren- 
dered ?  Then  we  have  a  statute  on  the  subject  of  corpora- 
tions, which  provides  that  "a  book  shall  be  kept  by  the 
corporation  at  their  office  or  principal  place  'of  business, 
containing  the  names  of  stockholders  thereof,  alphabet- 
ically arranged,  showing  their  respective  places  of  residence 
and  number  of  shares  held  by  them  severally,  and  the  time 
theybecamethe  owners  of  the  same."  1  G.  &  H.  270,  sec.  10. 

We  think  the  mode  of  transfer  contemplated  by  the  certifi- 
cate, keeping  in  view  the  statute  above  quoted,  is,  that  when 
stock  certificates  have  been  duly  assigned,  the  officers  of  the 
company  are  to  receive  the  surrender  of  the  old  certificates, 
transfer  the  stock  on  the  books  of  the  company  into  the  name 
of  the  assignee,  and  issue  to  him  a  new  certificate  of  stock,  if 
he  desire  it.    This  accomplishes  all  the  purposes  for  which  it 
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is  necessary  that  a  transfer  should  be  made  on  the  books  of 
the  company.  It  enables  the  company  to  know  who  are  its 
stockholders,  and  it  places  the  legal  title  to  the  stock  in  him 
la  whose  name  it  stands  on  the  company's  books. 

The  judgment  below  is  affirmed,  with  costs. 

Pettct,  J.,  was  absent  ** 


The  First  National  Bank    of    Indianapolis  v.   The 
Indianapolis  Piano  Manufacturing  Co.  et  at.. 

Hdlgek. — Judgmmt. — SathfastioH. — Where  several  judgments  hove  been  ren- 
dered against  parlies  jointly  and  severally  liable  on  the  tame  obligation,  and 
one  of  the  judgment!  baa  been  paid,  such  payment  it  a  satisfaction  of  all  the 
judgment!,  except  as  to  costs ;  and  when  suits  are  still  bong  prosecuted 
Against  some  of  the  parties  liable,  the  payment  of  such  judgment  may  be 
pleaded  in  bar  of  the  further  maintenance  of  the.  pending  actions. 

From  the  Marion  Civil  Circuit  Court. 

%  T.  Dye  and  A.  C.  Harris,  for  appellant  • 

jf.  Hanna  and  /''.  Kntfler,  for  appellees. 

Downey,  C.  J. — The  pleadings  in  this  case  need  not  be  set 
out,  in  order  to  present  the  only  question  in  the  case.  There 
is  a  special  rinding  contained  in  the  record,  but  there  does 
not  appear  to  have  been  any  exception  to  the  conclusion  of 
law,  for  which  reason  no  question  is  presented  by  it  The 
question  in  the  case,  which  is  presented  by  demurrer  to  the 
answers,  is  this :  The  Piano  Company  made  two  notes  paya- 
ble in  bank,  to  J.  George  Stilz,  which  were  endorsed  at  their 
date,  by  J.  C.  Geisendorff&  Co.,  and  by  C.  E.  Geisendorff& 
Co.  The  notes  provided  for  the  payment  of  attorney's  fees 
if  suit  should  be  instituted  on  them.  Stilz  indorsed  the  notes 
to  the  appellant.  The  appellant,  after  the  maturity  of  the 
notes,  brought  its  action  upon  them  against  all  the  parties, 
as  it  had  a  right  to  do,  alleging  that  a  reasonable  attorney's 
lee  would  be  two  hundred  dollars.    After  certain  steps  had 
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been  taken  in  the  cause  and  certain  pleadings  filed,  the  plain- 
tiff struck  out  of  the  complaint  its  claim  for  attorney's  fees, 
the  court,  on  motion  of  the  plaintiff,  struck  out  the  answer 
of  the  Piano  Company,  and  judgment  was  thereupon  ren- 
,  tiered  against  that  company  for  the  full  amount  due  on  both 
of  the  notes,  but  nothing  for  attorney's  fees.  The  Piano 
Company  appealed  from  this  judgment,  and  the  appeal  was 
disposed  of  in  33  Ind.  302.  After  this  the  Piano  Company 
paid  the  judgment  in  full.  Still  later,  the  case  being  yet 
pending  in  the  circuit  court  against  the  other  defendants,  the 
plaintiff  amended  the  complaint  so  as  to  set  up  and  claim  a 
several  judgment  against  them,  with  a  view  to  the  recovery 
of  the  attorney's  fees.  They  pleaded  the  rendition  and  pay- 
ment of  the  judgment  against  the  Piano  Company  as  a  bar 
to  any  judgment  against  them.  On  demurrer  their  answers 
were  held  good,  and  thus  the  question  is  presented. 

Counsel  for  appellant  state  the  question  thus :  "  The  ques- 
tion is,  whether  when  suit  is  brought  against  several  defend- 
ants upon  a  several  contract,  to  enforce  their  several  obliga- 
tions, the  taking  of  a  separate  judgment  against  one  of  the 
several  defendants  for  less  than  the  whole  amount  due,  and 
the  satisfaction  of  such  judgment,  merges,  discharges,  or 
extinguishes  the  several  obligations  of  the  other  defendants 
for  the  amount  of  said  debt  remaining  unpaid." 

The  plaintiff  having  taken  a  several  judgment  against  one 
of  the  parties  jointly  and  severally  liable  on  the  paper,  had 
a  right,  at  least  in  the  absence  of  any  objection,  to  so  amend 
its  complaint  as  to  claim  a  several  judgment  against  each  of, 
the  others.  2  G.  &  H.  2 17,  sec.  366.  In  cases  where  parries 
to  paper  are  severally  as  well  as  jointly  liable,  the  plaintiff 
is  entitled  to  a  several  judgment  against  each  of  them,  but 
he  can  have  but  one  satisfaction.  The  payment  of  one  of 
the  judgments  is  a  satisfaction  of  all  of  them,  unless  it  may- 
be as  to  the  costs  recovered.  The  plaintiff  had  a  cause  of 
action  to  recover  the  amount  of  his  debt  and  his  attorney's 
fee.  These  did  not  constitute  separate  causes  of  action,  but 
were  one  cause  of  action.     Secorv,  Stutgis,  16  N.  Y.  548; 
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Crasfy  v.  Jerotbman,  37  Ind.  264.  When  a  plaintiff  has 
recovered  a  judgment,  unless  the  contrary  appear,  it  must 
be  held  that  the  amount  of  his  recovery  is  commensurate 
with  the  cause  of  action  upon  which  it  is  founded.  In  this 
case  the  plaintiff  could  not  have  sued  the  Piano  Company 
again  to  recover  the  attorney's  fee.  The  judgment  merged 
the  whole  cause  of  action,  and  when  it  was  paid,  the  whole 
claim  or  cause  of  action  of  the  plaintiff  was  satisfied.  It  is 
not  the  recovery  of  the  judgment  alone  which  constitutes  a 
bar  to  an  action  against  another  of  the  parties  severally  lia- 
ble on  the  same  cause  of  action,  but  it  is  the  recovery  of  the 
judgment  and  the  payment  of  it  together,  which  constitute 
the  bar.  Bwingv.Ford,  1  A.K.  tAax.4$7;Ayreyv.Davenfort, 
5  B.  &  P.  474.  Had  the  plaintiff  sued  or  proceeded  against 
another  of  the  parties  severally  liable  before  the  judgment 
against  the  other  had  been  paid,  we  do  not  see  any  reason 
why  the  recovery  might  not  have  been  for  the  amount  of  the 
debt  and  also  the  attorney's  fee,  for  the  several  judgments 
upon  the  same  cause  of  action  need  not  necessarily  be  for 
the  same  amount.  If  there  could  be  but  one  recovery,  it 
would  be  in  vain  to  say  that  the  plaintiff  might  have  several 
actions.  But  it  is  quite  plain  that  there  may  be  as  many 
actions  and  judgments  as  there  are  parties  severally  liable. 
But  when  one  judgment  on  such  a  cause  of  action,  which 
embraces  or  merges  the  whole  cause  of  action,  has  been  paid, 
it  is  a  satisfaction  of  all  the  judgments,  except  as  to  the  costs ; 
and  if  the  judgment  rendered  has  been  paid  before  another 
action  on  such  liability  has  been  commenced,  or  while  it  is 
being  prosecuted,  such  satisfaction  may  be  pleaded  in  bar  of 
such  other  action,  or-  in  bar  of  the  further  maintenance  of 
the  action  already  commenced. 

The  judgment  is  affirmed,  with  costs.  ^ 

Pettit,  J.,  was  absent. 


SUPREME  COURT  OF  INDIANA. 


Reagan  v.  Fox. 

PliAdihc — Complaint to  Recovtr  Money  Paid  for  RtaJ  EjtaU. — A  complaint 
to  recover  money  paid  for  certain  land*  conveyed  by  deed  of  full  warranty, 
alleging  that  when  the  deed  was  made  lie  defendant  had  no  title  or  right  to 
convey  the  lands,  and  that  he  hai  acquired  no  title  since,  is  good  on  demurrer. 

PiACTia.-- Bill  of  Exceptions.  -Molicn  to  StriAt  Out  Pkading.—U  a  motion 
is  made  to  strike  out  a  pleading,  and  it  is  overruled,  no  question  can  be  pn- 
sented  thereon  to  the  Supreme  Court  without  a  bill  of  exceptions. 

Save. — Motion  in  Arrest. — A  judgment  cannot  be  arrested  because  the  com- 
plaint only  warrants  a  recovery  of  nominal  damages. 

From  the  Morgan  Circuit  Court 

5.  Claypool,  F.  P.  A.  Phelps,  W.  R.  Harrison,  and  W.  S. 
Shirley,  for  appellant 

C.  F.  McNutt  and  G.  W.  Grubbs,  for  appellee. 

Pettit,  J. — As  the  assignment  of  errors  is  regarded  as 
the  complaint  in  this  court,  we  will  first  set  it  out: 

"  ist  The  court  below  erred  in  overruling  appellant's 
motion  in  arrest  of  judgment  2d.  The  court  below  erred 
in  overruling  appellant's  motion  to  strike  out  appellee's 
reply  to  appellant's  answer.  3d.  The  court  below  erred  in 
overruling  appellant's  demurrer  to  appellee's  complaint" 

This  suit  was  brought  by  appellee  against  appellant,  to 
recover  the  purchase-money  for  certain  lands  in  Missouri, 
which  it  is  alleged  were  conveyed  by  the  appellant  to  the 
appellee  by  deed  of  full  warranty,  the  deed  being  made  a 
part  of  the  complaint,  which  shows  the  allegations  to  be 
true,  and  then  avers  "  that  when  said  conveyance  was  made, 
the  defendant  was  not  seized  of  an  indefeasible  title  in  fee 
simple  to  said  land,  nor  was  he  seized  of  any  title  whatever 
thereto ;  nor  had  he  any  right  to  convey  the  same ;  nor  has 
he  since  said  conveyance  become  seized  of  any  indefeasible 
title  in  fee  simple  to  said  lands,  nor  of  any  title  whatever 
thereto ;"  demanding  proper  judgment,  etc. 

To  this  complaint  there  was  a  demurrer  for  want  of  suffi- 
cient facts  properly  overruled,  for  the  complaint  entitled  the 
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plaintiff  to  nominal  damages,  if  not  to  a  recovery  of  the  pur- 
chase-money and  interest 

There  was  answer  in  four  paragraphs,  one  of  which  was  a 
general  denial.  To  this  answer  there  was  a  reply  in  three 
paragraphs,  one  of  which  was  a  general  denial. 

The  second  assignment  of  error  is,  "  the  court  below  erred 
in  overruling  appellant's  motion  to  strike  out  appellee's  reply 
to  appellant's  answer." 

The  record  does  not  show  that  such  a  motion  was  made ; 
and  if  it  had  been  made  and  overruled,  the  question  could 
not  be  presented  to  this  court  without  a  bill  of  exceptions, 
as  it  was  no  part  of  the  record  without  such  bill.  2  G.  &  H. 
273,  sec.  559  and  notes.  The  first  assignment  of  error  is, 
"the  court  below  erred  in  overruling  appellant's  motion  in 
arrest  of  judgment."  The  evidence  in  the  case  is  not  before 
us,  but  upon  the  legal  issues  and  questions  before  the  court 
below,  as  shown  in  the  transcript,  we  have  no  doubt  that 
justice  has  been  done  in  the  case,  and  we  feel  it  our 
duty  to  affirm  the  judgment  with  five  per  cent  damages, 
which  is  done  at  the  costs  of  the  appellant,  for  three  reasons ; 

1.  Because  the  complaint  was  not  sufficient.  This  has  been 
disposed  of  in  considering  the  demurrer  to  that  pleading. 

2.  Because  the  complaint  only  warranted  nominal  damages, 
the  judgment  ought  to  be  arrested  for  all  above  such  sum. 
This  is  no  cause  for  arresting  the  Judgment  3.  That  upon 
the  whole  record,  the  plaintiff  is  not  entitled  to  judgment 
On  the  whole  record,  we  think  the  plaintiff  was  clearly  enti- 
tled to  the  judgment  that  was  rendered  in  his  favor. 
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Armihgton  et  al.  v.  The  State,  ex  rel.  The  City  op 
Greensburgh. 

Omcui  Bond. — Demurrer. — Where  several  breaches  of  an  official  bond  are 
set  out  in  a  complain!  of  a  single  paragraph,  a  demurer  "  to  each  and  every 
paragraph  of  the  plaintiff's  complaint,  for  the  reason  that  the  same,  in  connec- 
tion with  neither  of  the  breaches,  nor  with  all  of  them,  does  not  set  forth  facts 
sufficient,"  etc,  most  be  overruled,  if  either  breach  presents  a  good  cause  of 

SAKS. — Such  a  demurrer  does  not  present  the  question  whether,  under  the  cade, 
a  demurrer  can  be  filed  to  one  of  several  breaches  assigned  in  the  same  par- 
agraph of  a  complaint. 

Sake. — City  Clerk.-  -Sureties. — A  city  clerk,  under  color  of  his  office,  filled  op 
and  signed  certain  city  orders  which  had  been  signed  in  blank  by  the  mayor* 
made  them  payable  to  himself,  presented  them  to  the  treasurer,  and  procured 
the  money  thereon,  when  nothing  was  due  him  from  the  city. 

Held,  that  this  was  a  breach  of  his  official  bond,  for  which  his  sureties  were  lia- 
ble. It  was  a  pert  of  his  official  duty  to  draw  and  countersign  all  orders  on 
the  city  treasury.  Issuing  an  order  was  an  official  act,  and  making  it  payable 
to  himself  did  not  change  the  official  into  a  non-official  act. 

Save. — Inconsistent  Pleading. — Set-  Off. — In  one  paragraph  of  answer,  the  sore- 
ties  alleged  that  when  the  clerk  received  the  money  on  the  orders  claimed  to- 
have  been  illegally  issued  by  him,  the  city  was  indebted  to  him  one  thousand. 
dollars.  In  a  subsequent  part  of  the  paragraph,  they  expressly  admitted  that 
he  received  from  the  city  treasurer,  on  orders  unlawfully  filled  up  by  himself,. 
three  hundred  and  eighty- two  dollars  over  and  above  what  was  due  him  from' 
the  city,  and  without  any  allowance  by  the  city  council. 

Held,  that  this  admission  was  inconsistent  with  and  controlled  the  averment  in  the- 
foimcr  part  of  the  pleading,  that  the  city  owed  the  clerk  one  thousand  do! 
Ian. 

Held,  also,  that  the  paragraph  was  not  good  as  an  answer  of  set-off. 

From  the  Decatur  Circuit  Court. 

B.   JV.   Wilson,  for  appellants. 

S.  A.  Bonner  and  %  L.  Bracken,  for  appellee. 

Osborn,  J. — This  was  an  action  upon  the  official  bond  of 
the  city  clerk  of  the  city  of  Greensburgh.  Aimington  and 
Johnston  are  sureties.  The  condition  of  the  bond  is,  that 
Denning,  the  principal,  will  faithfully  perform  the  duties  of 
his  office  and  pay  over  all  sums  of  money  received  by  him 
according  to  law  and  the  ordinances  of  the  city. 
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The  complaint  is  in  one  paragraph.  The  breaches  assigned 
are: 

1.  That  during  his  continuance  in  office  he  fraudulently 
and  unlawfully,  as  such  clerk,  issued  to  himself  city  orders 
for  three  hundred  and  eighty-two  dollars,  and  procured  of 
the  city  treasurer  the  amount  of  the  orders,  when  it  was  not 
due  to  him,  and  that  he  thereby  defrauded  the  city  and  pro- 
cured that  sum  of  money  unlawfully. 

2.  That  during  his  continuance  in  office,  and  while  in  pos- 
session of  the  books  and  accounts  of  the  city  as  such  clerk,. 
he  unlawfully  embezzled  five  hundred  dollars  of  the  money- 
of  the  city  by  issuing  to  himself  city  orders  for  four  hun- 
dred dollars  over  and  above  what  was  due  to  him,  and  pro- 
curing the  money  from  the  treasurer,  and,  by  making  false 
entries  on  the  books  of  the  city  in  his  possession,  attempted 
to  show  that  the  orders  had  been  issued  to  other  parties. 

3.  That  during  his  continuance  in  office,  Denning,  as  city 
clerk  and  by  virtue  of  his  position  as  such,  procured  of  the. 
moneys  of  the  city  three  hundred  and  eighty-two  dol- 
lars and  ninety-seven  cents,  which  was  not  due  him  from, 
the  city ;  that  the  common  council,  by  a  resolution  passed 
in  his  presence,  at  a  regular  meeting  thereof,  on  the  17th  of 
October,  1872,  required  him  to  account  and  pay  over  to  the 
city  treasurer  within  ten  days  from  that  date  all  moneys  in 
his  hands  by  virtue  of  his  office,  other  than  the  amounts 
due  him  as  such  clerk  and  for  his  contracts  for  lighting  the 
city- ;  that  he  failed  and  refused,  and  yet  fails  and  refuses,  to 
make  any  account  or  pay  over  to  the  treasurer  such  money 
or  any  money,  but  has  fraudulently  absconded  and  left  the 
State,  leaving  the  debt  due  and  owing. 

The  sureties  filed  a  demurrer  to  the  complaint,  in  which  it 
is  stated  that  they  "  demur  to  each  and  every  paragraph  of 
the  plaintiff's  complaint,  for  the  reason  that  the  same  in  con- 
nection with  neither  of  the  breaches,  nor  with  all  of  them, 
does  not  state  facts  sufficient  to  constitute  a  good  cause  of 
action  against  them  or  either  of  them."  Denning  also  filed, 
a  demurrer  to  the  complaint,  on  the  ground  that  it  did  not 
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state  facts  sufficient  to  constitute  a '  cause  of  action  against 
him.    Both  demurrers  were  overruled,  to  which  exceptions 
were  taken. 
The  sureties  then  filed  an  answer  of  two  paragraphs: 

1.  The  general  denial. 

2.  The  second  avers  that  the  clerk  had  a  running  account 
with  the  city  for  his  services  as  clerk,  and  also  for  services 
in  lighting  the  lamps  of  the  city,  and  that  for  these  two 
items  up  to  the  time  when  he  Issued  the  last  order,  the  excess 
in  his  favor  amounted  to  the  sum  of  one  thousand  dollars. 
They  further  aver  that  the  city  officers  permitted  him  to 
draw  at  pleasure  for  any  amount  due  him ;  that  at  and  before 
the  time  of  issuing  the  orders  mentioned  in  the  complaint, 
a  book  of  blank  orders  was  placed  in  his  hands,  and  from 
time  to  time  the  mayor  of  the  city  signed  orders  in  blank, 
and  in  that  condition  left  them  with  the  clerk ;  that  all  the 
orders  referred  to  in  the  complaint  were  so  signed  by  the 
mayor,  and  attested  and  countersigned  by  Denning  as  clerk; 
that  the  orders  referred  to  in  the  complaint  as  having  been 
wrongfully  used  were  rilled  by  Denning  and  made  payable  to 
himself,  and  in  this  way  presented  to  the  treasurer  and  by 
him  paid, "  to  wit,  to  an  amount  over  and  above  the  amount 
due  him,  said  Denning,  pn  account,  as  stated,  the  sum  of 
three  hundred  and  eighty-two  dollars."  It  is  expressly 
admitted  that  allowances  were  not  made  by  the  council  cov- 
ering the  amount  so  overdrawn,  and  that  the  amount  was 
not  due  on  any  claim  fixed  by  law,  but  that  the  orders  were 
wrongfully  issued  by  Denning,  he  pretending  and  averring  as 
the  orders  were  presented  and  paid,  that  the  amounts  were 
due  him  for  services;  that  the  amounts  were  paid  to  him  by 
the  treasurer  on  the  pretence  of  Denning  that  they  were  due 
to  him  on  account  of  services ;  and  so  they  say  that  Denning 
indirectly,  and  not  as  clerk,  wrongfully  caused  the  treasurer 
to  pay  him  on  the  orders  the  sum  of  three  hundred  and 
eighty-two  dollars  as  stated,  and  that  they  are  the  same 
grievances  complained  of  in  the  complaint 
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A  demurrer  was  filed  and  sustained  to  the  second  para- 
graph' of  the  answer,  and  an  exception  taken. 

Denning  filed  an  answer  of  general  denial.  The  cause 
was  tried  by  the  court,  resulting  in  a  finding  for  the  appellee 
for  three  hundred  and  eighty-two  dollars  and  ninety-seven 
cents.     Final  judgment  was  rendered  on  the  finding. 

The  errors  assigned  call  in  question  the  rulings  of  the 
court  on  the  demurrer  to  the  complaint  and  to  the  second 
paragraph  of  the  answer. 

The  language  of  the  demurrer  is  not  such  as  to  present 
the  question  whether  a  demurrer  can  be  filed  to  one  of  sev- 
eral assignments  of  breaches  of  the  condition  of  a  bond  in 
the  same  paragraph.  If  it  had  been  to  each  assignment  of 
a  breach,  instead  of  each  paragraph  of  the  complaint,  we 
could  then  consider  and  decide  whether  the  rule  that  a 
demurrer  will  not  lie  to  a  part  of  a  paragraph  is  applicable, 
where  two  or  more  breaches  of  the  condition  of  a  bond  are 
assigned  as  in  the  complaint  in  the  case  at  bar.  The  demur- 
rer is  to  the  whole  complaint,  and  not  to  the  breaches  sep- 
arately. 

Denning,  the  city  clerk  and  principal  in  the  bond,  under 
color  of  his  office,  unlawfully  drew  and  issued  orders  upon 
the  city  treasury,  payable  to  himself,  presented  them  to  the 
treasurer,  and  procured  the  money  thereon,  when  there  was 
nothing  due  to  him  from  the  city.  That  was  a  breach  of  the 
condition  of  the  bond.  It  was  a  part  of  his  official  duty  to 
draw,  and  countersign  all  orders  upon  the  city  treasury.  Sec. 
22,  3  Ind.  Stat.  71.  Issuing  an  order  was  an  official  act. 
Making  it  payable  to  himself  did  not  change  the  official  into 
an  individual  act  of  the  clerk.  The  condition  of  the  bond 
was  broken  by  unlawfully  issuing  the  orders  and  thereby 
enabling  the  payees  or  holders  to  draw  the  money  from  the 
treasury.  The  damage  sustained  by  reason  of  such  breach 
would  be  the  sum  of  money  paid  out  on  the  orders,  not 
exceeding  their  amounts  and  interest  thereon.  The  fact 
that  the  mayor  signed  orders  in  blank  for  the  clerk  to  fill 
up  and  countersign,  as  a  matter  of  convenience  or  other- 
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vise,  can  constitute  no  defence  to  his  sureties  for  a  violation. 
of  his  official  duty. 

It  is  expressly  admitted  in  the  second  paragraph  of  the 
answer,  that  Denning  received  from  the  city  treasurer,  on 
orders  unlawfully  filled  up  to  himself,  the  sum  of  three  hun- 
dred and  eighty-two  dollars  over  and  above  what  was  due  to 
him  from  the  city,  and  in  the  absence  of  and  without  any 
allowance  by  the  city  council.  That  admission  is  inconsis- 
tent with  and  controls  the  averment  in  the  former  part 
of  the  paragraph,  that  there  was  due  to  the  clerk  from  the 
city  the  sum  of  one  thousand  dollars,  and  the  position  of  the 
appellants  that  the  facts  alleged  in  the  paragraph  made  it 
good  as  a  set-off  cannot  be  maintained. 

It  follows  from  what  we  have  said,  that  the  court  commit- 
ted no  error  in  overruling  the  demurrer  to  the  complaint,  or 
in  sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer. 

The  judgment  of  the  said  Decatur  Circuit  Court  is  affirmed, 
"With  costs  and  five  per  cent  damages. 


EIAL».  SNEGEAM  ET  AL. 

rSrawoNS.— Returnable  to  Day  Beyond  the  Next  Term. —  Void  Judgment. — 
A  summons  made  returnable  to  a  day  beyond  tbe  next  term  of  court,  a  term  of 
court  intervening  between  the  tale  and  return  of  the  writ,  is  void,  and  a  judg- 
ment rendered  by  default  on  the  service  of  inch  writ  is  void. 

:Same.— Appearance  after  Default— An  appearance  after  a  default  on  the  ser- 
vice of  a  void  summons,  and  making  an  unsuccessful  motion  to  set  aside  the 
default,  and  contesting  the  damages,  will  not  waive  the  error  in  the  Invalidity 

Default.— What  Admitted  by  Default.— The  default  of  the  defendant 
admits  the  cause  of  action,  the  material  and  traversable  averments,  and  that 
something  is  doe  tire  plaintiff,  but  leaves  the  amount  open  to  be  determined 
ty  the  proof. 
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SAMX.— Rights  of  Defendant  after  Default.— Assessment  of  Damages— 
In  the  assessment  of  damages  after  default  of  the  defendant,  he  may 
appear  and  demand  «  trial  by  jut?;  he  may  cross-examine  the  witnesses 
called  by  the  plaintiff,  and  may  call  other  witnesses  and  prove  any  matter 
which  properly  goes  to  extenuate  or  mitigate  the  damages;  he  may  require  the 
court  to  give  proper  instructions  as  to  the  measure  and  extent  of  damages ;  he 
may  argue  the  question  of  damages,  may  more  for  a  new  trial,  and  may 
reserve  by  a  bill  of  exceptions  any  question  affecting  the  damages. 

Sam. — The  right  of  a  defendant  after  default,  in  an  inquest  of  damages,  does 
not  extend  so  far  as  to  allow  him  to  introduce  a  substantive  defence;  but,  sub- 
ject to  this  qualification,  he  may  show  that  the  plaintiff  has  no  legal  claim  to 
any  but  nominal  damages. 

From  the  Marion  Superior  Court. 

M.  M.  Ray,  G.  H.  Voss,  B.  F,  Davis,  and  ?.  A.  Holman, 
for  appellants. 

C.  H.  Test,  D.  V.  Bums,  and  G.  S.  Wright,  for  appellees. 

Buskirk,  J. — The  jurisdiction  of  the  court  below  is  called 
in  question  by  the  assignment  of  errors,  and  we  proceed  to 
consider  and  determine  that  question  before  examining  the 
other  questions  affecting  the  merits  of  the  case. 

The  following  facts  appear  of  record: 

The  appellees,  on  the  28th  day  of  April,  187 1,  filed  in  the 
office  of  the  clerk  of  the  Superior  Court  their  complaint 
against  appellants,  and  on  that  day  a  summons  was  issued  by 
the  clerk  of  said  court,  returnable  on  the  first  Monday  of 
June,  1871. 

By  such  summons  the  sheriff  was  commanded  to  summon 
the  defendants  to  appear,  etc.,  on  the  second  day  of  the  next 
June  term  of  said  court. 

Such  summons  was  returned  with  the  following  endorse- 
ments thereon : 

"  Come  to  hand  April  28th,  1871,  and  served  by  reading 
and  delivering  a  copy  to  William  G.  Briggs,  and  leaving  a 
copy  at  the  last  and  usual  place  of  residence  of  Erastus  M. 
Briggs,  April  29th,  1871.  N.  R.  Ruckle, 

"  SherifT  Marion  Co." 

On  the  7th  day  of  June,  1871,  being  the  third  judicial  day 
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of  the  June  term,  1871,  the  said  defendants  were  called  and 
defaulted. 

It  is  provided  by  Section  6  of  the  act  creating  the  Superior 
Court,  that  the  terms  of  said  court  shall  commence  on  the 
first  Monday  of  each  month/except  July  and  August,  and  the 
terms  of  said  court  shall  be  called  after  the  different  months 
in  which  they  are  held,  etc.    Acts  1871,  p.  48. 

It  is  provided  by  the  eleventh  section  of  said  act,  that  "the 
process  of  said  court  shall  have  the  seal  affixed,  and  be 
tested,  directed,  served,  and  returned,  and  be  in  form,  as  is 
or  may  be  provided  for  process  issuing  from  the  circuit 
court."    Acts  1871,  p.  50. 

It  is  provided  by  section  34  of  the  code,  2  G.  &  H.  59, 
that  a  civil  action  shall  be  commenced  by  the  filing  in  the 
office  of  the  clerk  a  complaint,  and  causing  a  summons  to 
issue  thereon ;  and  the  action  shall  be  deemed  commenced 
from  the  time  of  issuing  the  summons,  etc. 

It  is  provided  by  section  315  of  the  code,  2  G.  &  H.  194, 
that  every  action  shall  stand  for  issue  and  trial  at  the  first 
term  after  it  is  commenced,  when  the  summons  has  been 
served  on  the  defendant  ten  days,  or  publication  has  been 
made  for  thirty  days  before  the  first  day  of  the  term. 

The  legislature,  which  adopted  the  code  of  practice,  pre- 
scribed certain  forms,  which  are  declared  to  be  sufficient. 

The  thirty-seventh  form  is  as  follows : 

"The  State  of  Indiana:  To  the  Sheriff  of county. 

"  You  are  commanded  to  summon  C.  D.  to  appear  in  the 

circuit  court,  on  the  second  day  of  the  next  term 

thereof  to  answer  the  complaint  of  A.  B.,  and  of  this  sum- 
mons make  due  return.  Witness  the  clerk  and  seal  of  the 
court  this day  of .  E.  F.,  Clerk,  [l.  s.]" 

An  action  is  deemed  commenced  from  the  time  of  issuing- 
the  summons.  Every  action  is  to  stand  for  issue  and  trial 
at  the  first  term  after  it  is  commenced.  The  form  prescribed 
by  the  legislature  requires  the  summons  to  be  made  return- 
able on  the  second  day  of  the  next  term.  The  terms  of  the 
superior  court  commence  on  the  first  Mondays  of  each, 
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month  except  July  and  August  The  process  in  the  superior 
court  shall  be  in  the  same  form  as  is  op  may  be  provided  for 
process  issuing  from  the  circuit  court.  Can  there  be  any 
room  to  doubt  that  a  summons  must  be  made  returnable  to 
the  next  term  of  the  court  which  commences  after  it  is 
issued?  If  the  summons  has  been  served  ten  days  before 
the  first  day  of  the  term,  the  case  stands  for  issue  and  trial. 
If  the  summons  has  been  served,  but  not  ten  days  before  the 
first  day  of  the  term,  the  cause  will  be  continued  until  the 
next  term.  In  such  case  no  new  process  or  service  thereof 
is  required.  If  the  summons  has  not  been  served,  the  cause' 
will  stand  continued,  in  which  case  another  summons  will 
have  to  be  issued  and  served  ten  days  before  the  next  term 
of  the  court 

In  Shirley  v.  Hagar,  3  Blackf.  225,  it  was  held  that  a  capias 
ad  respondendum,  issued  in  vacation,  must  be  made  returnable 
to  the  first  day  of  the  next  term  of  the  court,  and  if  a  term 
intervene  between  the  date  and  return,  the  writ  is  void. 

In  Crocker  v.  Dunkin,  6  Blackf.  535,  it  was  held  that  a  writ 
of  ne  exeat  should  be  made  returnable  to  the  first  day  of  the 
term  next  after  it  issues.  The  court  say:  ".The  statute 
requires  all  writs  to  be  made  returnable  to  the  first  day  of 
the  term  next  after  they  are  issued.  The  writ  in  this  case 
was  made  returnable  to  a  day  beyond  the  next  term.  A  term 
thus  intervened  between  the  teste  and  the  return  day  of  the 
writ,  and  in  such  case  it  has  been  held  that  the  writ  is  void." 

In  Carey  v.  Sutler,  11  Ind.  391,  the  ruling  in  the  above 
cases  was  adhered  to,  and  the  writ  was  held  to  be  a  nullity, 
and  that  consequently  no  judgment  rendered  by  default 
could  be  legal. 

In  Will  v.  Whitney,  15  Ind.  194,  the  court  uses  this  lan- 
guage: 

"It  was  the  common  law,  that  a  writ  to  be  executed  on  the 

person  could  not  run  beyond  a  term.    It  was  made  a  rule  in 

favor  of  the  liberty  of  the  subject.  Suits,  at  common  law,  were 

commenced  by  capias;  and,  if  they  could  have  been  made  to 
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nn  beyond  a  term,  it  is  easy  to  see  they  might  have  been 
used  as  instruments  to  keep  men  unjustly  confined  in  jail. 
This  reason,  as  a  general  proposition,  does  not  exist  in  this 
State  at  present  But  there  are  reasons  of  public  policy, 
which  render  it  proper  that  writs  should  not  lie  indefinitely 
in  the  hands  of  officers  unexecuted;  and  the  forms  pre- 
scribed by  statute,  of  writs  to  be  personally  served,  require 
service  before,  and  return  at,  the  next  succeeding  term." 

The  above  case  was  a  proceeding  in  attachment,  and  it 
was  held  that  a  writ  of  attachment  being  against  the  prop- 
erty, and  not  to  be  served  personally  on  the  defendant,  need 
not  be  made  returnable  at  the  next  term,  but  should  be 
returned  whenever  executed. 

In  Rigsbee  v.  Bowler,  17  Ind.  i6y,  which  was  an  action 
upon  a  promissory  note,  it  was  held  that  a  writ  made  return- 
able to  a  wrong  term  or  made  to  run  past  a  term  would  be  void. 

The  ruling  in  this  court  is  fully  supported  by  the  authori- 
ties elsewhere.  Atkinscny.  Taylor,  2  Wils.  117;  Parsons  v. 
Loyd,  3  Wils.  341 ;  Barnes  Notes,  76,  409,  410,  420;  6  Com. 
Dig.  PI.;  Shirley  v.  Wright,  Salk.  700 ;  Rmbtl  v.  Preston,  5 
East,  291 ;  Burk  v.  Barnard,  4  Johns.  309. 

The  writ  in  the  present  case  was  made  returnable  to  a  day 
beyond  the  next  term.  A  term  intervened  between  the  teste 
and  return  of  the  writ.  Such  a  writ  would  have  been  void 
at  common  law.  It  is  unquestionably  void  under  our  stat- 
ute. It  stands  as  though  no  writ  had  been  issued.  There 
being  no  service  of  process,  the  judgment  rendered  by  default 
is  illegal  and  void.  To  render  a  personal  judgment  legal 
and  valid,  there  mustrbe  service  of  legal  process  or  an  appear- 
ance. An  appearance  after  a  default,  and  making  an  unsuc- 
cessful motion  to  set  aside  the  default,  and  contesting  the 
damages,  will  not  waive  the  error  in  reference  to  the  validity 
of  the  summons.    Mills  v.  The  State,  10  Ind.  1 14. 

Counsel  have  argued  another  question  arising  in  the  record, 
and  as  it  is  of  considerable  practical  importance,  and  the  cor- 
rect practice  not  having  been  settled  by  this  court,  we  pro- 
ceed to  consider  and  dispose  of  such  question. 
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This  was  an  action  by  the  appellee  against  the  appellants, 
to  recover  damages  occasioned  by  the  careless  and  unskilful 
manner  in  which  the  appellants  had  erected  a  house  for  the 
appellee.  After  the  default  was  taken,  a  jury  was  called  to 
■assess  the  damages.  The  appellants  at  this  stage  of  the  pro- 
ceedings appeared  and  were  permitted  to  cross-examine  the 
witnesses  of  the  appellee.  After  the  appellee  had  closed  her 
-evidence,  the  appellants  introduced  a  competent  witness  and 
offered  to  prove  facts  tending  to  show  that  the  appellee  had 
sustained  no  real  or  substantial  damage,  but  such  evidence 
was  objected  to,  upon  the  ground  that  a  judgment  had  been 
taken  against  the  appellants  by  default,  and  that  while  such 
judgment  stood  the  appellants  had  no  right  to  offer  evidence 
tending  to  reduce  the  damages,  or  to  show  that  appellees  had 
sustained  no  substantial  damage,  which  objection  was  by  the 
court  sustained,  and  the  evidence  excluded. 

This  ruling  of  the  court  involves  an  inquiry  into  the  effect 
of  a  judgment  by  default  and  the  rights  of  a  defendant  in 
the  assessment  of  damages. 

A  judgment  by  default  is  interlocutory  or  final.  When 
the  action  sounds  in  damages,  as  was  the  case  in  the  com- 
mon law  actions  of  assumpsit,  covenant,  trover,  trespass,  case, 
or  the  like,  the  judgment  was  only  interlocutory,  "  that  the 
plaintiff  ought  to  recover  his  damages." 

In  debt  the  judgment  was  commonly  final,  though  a  writ 
of  inquiry  was  sometimes  necessary,  and  was  sued  out  to 
assess  the  damages.     I  Tidd  Practice,  568. 

Although  the  code  has  abolished  the  distinction  between 
distinct  forms  of  action,  it  has  not  changed  the  law  govern- 
ing such  actions.  Whilewe  have  but  one  form  of  civil  action, 
the  law  applicable  to  the  common  law  actions  is  applied  to 
the  facts  stated  and  proved  and  determines  the  rights  of  the 
parties.  The  effect  of  a  judgment  by  default  and  the  modes  of 
assessing  damages  are,  to  some  extent,  regulated  by  the 
code. 

It  is  provided  by  sec.  69,  that  if,  from  any  cause,  either  party 
shall  fail  to  plead  or  make  up  the  issues  within  the  time  pre- 
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scribed,  the  court  shall  forthwith  eater  judgment  aa  upon  a 
default,  etc.  2  G.  &  H.  95. 

It  is  provided  by  section  382,  that  if  a  party  fail  to  plead 
after  the  demurrer  is  overruled,  judgment  shall  be  rendered 
against  him  as  upon  a  default  2  G.  &  H.  221.  The  above 
sections  regulate  the  taking  of  a  default  where  the  defend- 
ant appears,  but  a  default  may  be  taken  for  a  failure  to 
appear.  If  a  defendant  appear  at  the  first  calling  of  a  cause, 
he  must  be  ruled  to  plead  before  he  can  be  defaulted;  but  if, 
on  such  calling,  the  defendant  should  not  be  present,  no  rule 
can  be  taken  against  him,  but  he  must  be  defaulted  in  the 
first  instance.     Langdon  v.  Bullock,  8  Ind.  341. 

It  is  provided  by  section  360  of  the  code,  2  G.  &  H.  216, 
that  "  the  assessment  of  damages  in  case  of  default,  shall 
be  on  or  after  the  day  on  which  the  default  is  taken."  It  is 
provided  in  section  74,  that  allegations  of  value,  or  amount 
of  damages,  shall  not  be  considered  as  true  by  the  failure  to 
controvert  them.     2  G.  &  H.  IOO. 

It  is  provided  by  section  367  of  the  code,  2  G.  &  H.  218, 
that  "if  the  taking  of  an  account,  or  the  proof  of  a  fact,  or 
the  assessment  of  damages  is  necessary  to  enable  the  court 
to  pronounce  judgment  upon  a  failure  to  answer,  or  after  a 
decision  of  an  issue  of  law,  the  court  may  take  the  accounts, 
hear  the  proof,  and,  in  actions  founded  on  contract,  assess 
the  damages,  or  may  refer  the  same  to  a  commissioner  or 
may  direct  the  same  to  be  ascertained,  or  assessed  by  a  jury." 

In  Brown  v.  King,  39  Mo.  380,  it  was  held  that,  upon  an 
assessment  of  damages  upon  an  interlocutory  judgment,  the 
defendant  has  the  right  to  demand  that  the  damages  be 
assessed  by  a  jury,  and  such  ruling  seems  to  be  fully  sup- 
ported by  the  authorities  cited. 

In  the  present  case  the  court  ordered  a  jury  to  assess  the 
damages.  The  effect  of  an  interlocutory  judgment  by 
default  is  stated  by  Tidd  thus : 

"  Letting  judgment  go  by  default  is  an  admission  of  the 
cause  of  action :  and  therefore,  where  the  action  is  founded  on 
a  contract,  the  defendant  cannot  give  in  evidence  that  it  was 
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fraudulent  So,  in  an  action  on  a  promissory  note  or  bill  of 
exchange,  the  note  or  bill  need  not  be  proved,  though  it 
must  be  produced  before  the  jury,  in  order  to  see  whether 
any  money  appears  to  have  been  paid  upon  it  So,  where 
an  action  was  brought  on  a  policy  of  assurance  on  a  foreign 
ship,  wherein  there  was  a  stipulation  that  the  policy  should 
be  deemed  sufficient  proof  of  interest,  the  plaintiff;  on  the 
writ  of  inquiry,  was  only  bound  to  prove  the  defendant's  sub- 
scription to  the  policy,  without  giving  any  evidence  of  inter- 
est And  suffering  judgment  by  default,  in  an  action  for  use 
and  occupation,  amounts  to  an  admission  that  the  defendant 
occupied  a  house  under  the  plaintiff)  who  need  not  show  that 
it  was  his  own  house ;  and  if  the  defendant  insist  that  he  did 
not  occupy  the  particular  house  to  which  the  evidence  has 
been  directed,  but  some  other,  he  must  prove  the  fact." 

In  Turner  v.  Carter  and  PuUiam,  1  Head,  520,  it  was 
held  that  "  the  legal  effect  of  the  interlocutory  judgment; 
which,  for  the  present  purpose,  may  be  supposed  to 
have  been  properly  entered,  was  simply  to  establish  the 
plaintiffs'  naked  right  to  maintain  their  action,  and,  conse- 
quently, to  recover  some  damages,  though  they  might  be 
merely  nominal.  But  the  quantum  of  damages  remained  an 
open  one,  to  be  ascertained  by  proof,  and  upon  this  ques- 
tion both  parties  had  an  equal  right  to  be  heard.  The 
defendant  was  no  further  compromitted  by  the  judgment  by 
default,  than  to  preclude  him  from  denying  the  plaintiffs' 
right  to  nominal  damages.  But,  subject  to  this  qualifica- 
tion, he  had  the  right  to  show,  if  in  his  power,  that  the 
plaintiffs  had  no  legal  claim  to  damages;  and,  if  successful 
in  the  attempt,  the  plaintiffs  would  have  been  entitled  to 
nothing  more  than  merely  nominal  damages." 

In  Tawnof  South  Ottawav.  Fester,  20  111.  296,  Breese,  J., 
speaking  for  the  court,  says :  "  The  right  of  a  defendant  on 
an  inquest  of  damages  does  not  extend  so  far  as  to  allow 
him  to  introduce  a  substantive  defence.  He  may  overthrow, 
by  a  cross-examination,  what  has  been  testified  to  by  the  wit- 
ness in  his  direct  examination,  but  he  cannot  by  the  wit- 
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nesses  called  by  the  plaintiff  establish  a  substantive  defence. 
He  may  also  introduce  witnesses  to  reduce  the  amount  of 
the  recovery,  and  when  taken  in  open  court,  ask  for  instruc- 
tions to  the  jury,  and  this  is  the  extent  and  meaning  of  the 
rule  laid  down  in  the  Chicago  and  Rock  Island  R.  R.  Co.  v. 
Ward,  16III  522." 

In  the  above  cited  case  the  court  overruled  the  cases  of 
Morton  v.Bailey,  1  Scam.  213,  and  Gillet  v.  Stone,  1  Scam. 
539.  where  it  was  held,  that  in  case  of  a  judgment  by 
default,  the  defendant  is  out  of  court,  cannot  introduce  evi- 
dence, cannot  except  to  testimony,  and  cannot  take  a  bill  of 
exceptions ;  but  that  he  may  appear  at  the  inquest  and  cross- 
examine  the  plaintiff's  witnesses.  The  reasons  given  for 
overruling  such  decisions  were  as  follows: 

"  Frequently  the  amount  of  damages  is  the  only  real  ques- 
tion between  the  parties,  and  why  the  defendant  should  be- 
compelled  to  deny  the  cause  of  action  before  he  can  contest 
the  amount  of  damages,  cannot  be  satisfactorily  explained 
upon  principle. 

"To  call  an  assessment  of  damages  a  trial,  when  the 
defendant  is  permitted  only  to  appear  and  cross-examine  the 
plaintiff's  witnesses,  and  is  allowed  no  remedies  beyond  the 
mere  discretion  of  the  court  in  which  the  action  is  pending, 
is  a  perversion  of  language." 

The  ruling  in  the  above  cases  was  adhered  to  in  the"  subse- 
quent case  of  Herringten  v.  Stevens,  26  111.  298. 

It  was  held  in  Saltus  v.  Kipp,  5  Duer,  646,  that  the  same 
proceedings  may  be  had  under  the  code,  in  assessing  dam- 
ages on  a  default  to  answer,  as  were  allowed  under  the  old 
practice  of  executing  a  writ  of  inquiry.  A  defendant  may 
call  witnesses  and  prove  any  matter  which  properly  goes  to- 
mitigate  damages.  He  may,  of  course,  prove  all  the  facts 
and  circumstances  relating  to  any  immediate  provocation, 
which,  in  judgment  of  law,*  tends  to  mitigate  damages. 

In  Willson  v.  Wtllson,  5  Foster  N.  H.  229,  the  court  say; 
"The  other  question  in  the  case  is,  whether  after  a  default 
the  defendant  may  introduce  evidence  tending  to  prove  an 
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adjustment  orpayrnentoftbedamages.  The  default  admits  the 
cause  of  action,  and  the  material  and  traversable  averments. 
Bates  v.  Loomts,  5  Wend.  134.  The  amount  of  damages  is 
not  admitted.  Brillv.Neale,  1  Chit.  619.  Now  the  very 
question  to  be  determined  is,  what  damages  the  plaintiff 
should  recover.  It  would  be  singular  if,  merely  because  of 
a  default  which  does  not  admit  any  particular  sum, the  defend- 
ant could  not  show  that  whatever  damages  had  been  sus- 
tained by  the  plaintiff  had  been  adjusted  and  paid  in  whole 
or  In  part.  Our  practice  is  to  submit  the  question  of  dam- 
ages to  the  jury,  or  to  assess  the  damages  upon  affidavits  laid 
before  the  court,  at  the  election  of  the  parties.  We  see  no 
objection  to  the  reception  of  competent  evidence  after  a 
default,  upon  this  point,  and  the  only  question  made  is 
whether  any  evidence  is  admissible  after  the  default.  No 
question  is  made  by  the  case  concerning  the  admissibility  of 
this  evidence,  and  whether  before  or  after  the  default  makes  no 
difference.  It  is  as  competent  in  the  one  case  as  In  the  other." 

In  Welch  v.  Wadsworth,  30  Conn.  149,  the  rule  is  laid 
down  in  substance  the  same  as  in  the  foregoing  cases. 

In  Ellis  v.  The  State,  2  Ind.  262,  it  was  held  that  in 
the  assessment  of  damages  after  an  interlocutory  judgment 
by  default,  the  jury  could  in  no  event  find  for  the  defendant. 

The  rule  as  it  exists  in  England  will  sufficiently  appear 
from  the  following  extract  taken  from  Saunders  Fl.  &  Ev.,  vol. 
2,  part  I,  p.  218.  The  learned  and  very  accurate  author  says: 
."In  executing  a  writ  of  inquiry,  as  the  defendant  admits 
that  plaintiff  has  a  cause  of  action,  as  stated  in  the  declara- 
tion, by  suffering  judgment  by  default,  all  the  plaintiff  has 
to  prove,  or  the  defendant  will  be  allowed  to  dispute,  is  the 
amount  of  damages.  Be  Gaillon  v.  L'Aigle,  1  B.  &  P.  368  ; 
Stephens  v.  Pell,  2  DowL  P.  C.  629.  The  judgment  admits, 
something  to  be_due,  but  leaves  the  amount  open,  therefore  in 
an  action  for  work  and  labor  under  the  common  count,  though 
the  defendant  admits  that  some  work  was  done  at  his  request, 
still  he  may  examine  plaintiff's  witnesses,  or  perhaps  call 
others,  to  prove  that  all  the  work  charged  for  was  not  done 
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at  defendant's  request  Williams  v.  Cooper,  3  Dowl.  P.  C.  204. 
And  although  the  defendant  is  generally  precluded  from 
giving  proof  in  denial,  he  may  show  facts  in  extenuation  and 
mitigation.  Blackwell  v.  Green,  Lofft,  82;  S-  P-  Anon., 
Lofft,  372.  In  an  action  on  a  bill  of  exchange  or  promis- 
sory note,  it  need  not  be  proved,  although  it  was  formerly 
considered  that  it  must  be  produced  to  satisfy  the  jury  that 
no  money  had  been  paid  on  it  Green  v.  Hearne,  3  T.  R. 
301 ;  Anon.,  3  Wils.  155  ;  and  see  Bevis  v.  LtndseU,  2  Stnu 
1 149." 

We  think  that,  from  the  foregoing  authorities,  it  should 
be  considered  as  settled  that  a  judgment  by  default  admits 
the  cause  of  action  and  the  material  and  traversable  aver- 
ments, and  that  something  is  due  the  plaintiff,  but  leaves  the 
amount  open  to  be  determined  by  the  proof;  that  in  the  assess- 
ment of  the  damages  the  defendant  may  appear  and  demand 
a  trial  by  a  jury ;  that  he  may  cross-examine  the  witnesses 
called  by  the  plaintiff;  that  he  may  call  other  witnesses  and 
prove  any  matter  which  properly  goes  to  extenuate  or  miti- 
gate the  damages;  that  he  may  prove  all  the  facts  and  cir- 
cumstances relating  to  any  immediate  provocation,  which, 
in  judgment  of  the  law,  tends  to  mitigate  damages ;  that  he 
may  require  the  court  to  give  to  the  jury  proper  instruc- 
tions as  to  the  measure  and  extent  of  damages ;  that  he  may 
by  himself  and  counsel  argue  the  question  of  damages ; 
that  he  may  move  for  a  new  trial ;  that  he  may  reserve  by 
bill  of  exceptions  any  question  affecting  the  assessment  of 
damages ;  but  that  the  right  of  a  defendant  in  an  inquest  of 
damages  does  not  extend  so  far  as  to  allow  him  to  introduce 
a  substantive  defence,  but,  subject  to  this  qualification,  he 
may  show  that  the  plaintiff  has  no  legal  claim  to  any  but 
nominal  damages. 

The  conclusions  reached  imperatively  require  a  reversal  of 
the  judgment 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 
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Sit-Off. — Docket  Feu. — Set-Off  against  Promimry  Nute. — To  s  suit  upon  a 
promissory  note  the  defendant  answered  by  way  of  set-off,  that  the  plaintiff 
wjo  indebted  to  the  defendant  in  a  certain  sum,  being  the  amount  of  certain 
docket  fees  due  and  owing  the  defendant  aa  district  attorney  for  prosecuting 
and  convicting  the  plaintiff  in  cases  of  misdemeanors,  which  docket  fees  were 
taxed  by  a  certain  justice  of  the  peace  against  the  plaintiff  in  favor  of  the 
defendant. 

Held,  that  the  answer  was  good ;  and  it  was  not  necessary  to  file  copies  of  the 
judgments  in  which  the  fees  were  taxed  or  allege  that  the  judgments  or  costs 
taxed  were  in  full  force  and  unreversed. 

Sam*. — An  answer  of  set-off  will  not  be  bad  because  it  purports  to  answer  the 
whole  of  the  complaint  and  only  answers  a  part  thereof. 

Docket  Fees. — Justice  of  the  Peace. — Collateral  Proceeding. — The  action  of 
a  justice  of  the  peace  in  taxing  docket  fees  in  prosecutions  for  misdemeanors 
cannot  be  inquired  into  collaterally. 

From  the  Gibson  Common  Pleas. 

W.  M.  Land,  for  appellant. 

A.  C.  Donald,  for  appellee. 

Osborn,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  on  a  promissory  note. 

The  second  paragraph  of  the  answer  alleges,  "that  at  the 
time  of  the  commencement  of  this  suit,  the  plaintiff  was 
and  still  is  indebted  to  the  defendant  in  the  sum  of  fifty-seven 
dollars,  being  the  amount  of  nineteen  docket  fees  of  three 
dollars  each,  due  and  owing  to  the  defendant  as  district 
attorney,  for  prosecuting  and  securing  the  conviction  of  the 
plaintiff  at  the  request  of  the  injured  parties,  upon  pleas  of 
not  guilty,  before  Andrew  J.  Wright,  a  justice  of  the  peace 
of  Gibson  county,  on  the  7th  day  of  January,  1870,  in  nine- 
teen cases  of  misdemeanor,  to  wit,  selling  intoxicating 
liquors  at  retail  without  license,  which  said  docket  fees  were 
taxed  by  said  justice  as  costs  against  the  plaintiff  in  favor 
of  the  defendant;  and  that  the  same  is  now  due.  and  remains 
wholly  unpaid."  Prayer  that  a  sum  thereof  equal  to  the  res- 
idue of  plaintiff's  claim,  etc.,  be  set  off,  and  for  judgment 
for  the  residue,  etc.  Jo  which  a  demurrer  was  filed,  on  the 
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ground  that  it  did  not  state  facta  sufficient  to  constitute  a 
defence  to  the  action.  The  demurrer  was  sustained,  and 
after  a  trial  by  the  court  and  finding,  for  the  appellee,  final 
judgment  was  rendered  against  the  appellant. 

The  error  assigned  calls  in  question  the  ruling  of  the  court 
below  in  sustaining  the  demurrer  to  the  second  paragraph 
of  the  answer. 

It  was  not  necessary  to  file  a  copy  of  the  judgment  with 
the  answer.  Lytle  v.  Lytle,  37  Ind.  281 ;  Campbell  v.  Cross, 
39  Ind.  155.  Nor  to  aver  in  the  answer  that  the  judgment 
or  costs  remained  in  full  force,  unpaid,  and  unreversed. 
Campbell  v.  Cross,  supra. 

The  answer  was  not  bad  on  the  ground  that  it  purported 
to  answer  the  whole,  and  only  answered  a  part,  of  the  com- 
plaint, Curran  v.  Curran,  40  Ind.  473  ;  Dodge  v.  Dunham, 
41  Ind.  186. 

The  above  cases  were  decided  since  the  trial  and  judg- 
ment of  the  case  at  bar. 

It  is  alleged  in  the  paragraph  under  consideration,  that 
the  costs  were  taxed  in  favor  of  the  appellant  against  the 
appellee  by  the  justice  who  rendered  the  judgment.  By  the 
judgment  and  taxation,  such  costs  became  the  private  prop- 
erty of  the  appellant,  and  even  the  governor's  pardon  could 
not  discharge  the  appellee  from  their  payment  The  State 
v.  Farley,  Sfilackt  229;  Thompson  v.  Tht  State,  16  Ind.  516; 
McCool  v.  The  State,  23  Ind.  127.  It  is  true  that  McCool  v. 
The  State  overruled  Thompson  v.  The  State  on  one  point, 
and  held  that  judgment  might  be  rendered  that  the  defend- 
ant should  stand  committed  until  the  fine  and  costs  should 
be  paid  or  replevied ;  still  it  expressly  stated  that  "  the 
costs  are  taxed  and  are  due  to  the  officers  and  witnesses." 
The  action  of  the  justice  could  not  be  inquired  into  collat- 
erally to  ascertain  and  determine  whether  it  was  correct  or 
not    Larrv.  The  State,  ex  ret.  Wagoner, post,  p.  364. 

The  judgment  of  the  said  Gibson  Common  Pleas  is 
reversed,  with  costs.    The  cause  is  remanded,  with  instruc- 
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tions  to  the  court  below  to  overrule  the  demurrer  to'  the 
second  paragraph  of  the  answer,  and  for  further  proceedings. 
in  accordance  with  this  opinion. 


|tl«6  il3| 


KroWELT.  KT  AL.  V.  THH  STATE,  EX  REL.  BOVDEH  BT  OX. 

CnjUtDUN  AXD  Wajld. — Guardian  Discharged  by  Marriage  of  Ward, — Under 
the  statute  (3  Ind.  Stat.  183),  the  marriage  of  a  female  ward  to  a  person  of 
full   age '  puts  an   end  to  the  guardianship  and  require*  the  guardian  to 


Sake. — Pleadings-Complaint  an  Guardian')  Bend. — Conversion  of  Assets.— 
Where,  in  a  complaint  upon  a  guardian's  bond,  the  only  allegation  u  to  the 
estate  that  came  to  the  hands  of  the  guardian  is,  that  there  came  to  hi*  hand* 
on  a  certain  day  three  several  promissory  notes,  of  a  certain  value  at  that 
dam;  without  showing  that  they  were  due,  or  when  they  would  become  dnef 
is  had,  though  it  is  alleged  in  general  terms,  as  a  breach  of  the  bond,  that' 
the  guardian  converted  said  assets  to  his  own  use  and  benefit. 

Same. — If  it  is  intended  in  such  case  to  show  that  the  guardian  sold  and. 
assigned  the  notes,  and  used  the  proceed*  for  his  own  purposes,  the  facta 
ought  to  be  alleged. 

From  the  Madison  Common  Fleas. 

M.  S.  Robinson  and  %  IV.  Lovett,  for  appellants. 

W.  R.  Pierse  and  H.  D.  Thompson,  for  appellees. 

Downev,  C.  J. — Suit  by  the  appellee  against  the  appel- 
lants on  a  guardian's  bond.  The  complaint  alleges  that  on 
the  25th  day  of  January,  1871,  Ira  A.  Kidwell,  Mary  J. 
Kidwell,  Margaret  E.  Kidwell,  William  F.  Kidwell,  and 
Emma  L.  Kidwell,  were  minors  and  heirs  of  Henry  J.  Kid- 
well, deceased,  and  that  on  the  said  day  Ira  Kidwell  was, 
by  the  cleric  of  the  common  pleas  of  Madison  county,  Indi-  . 
ana,  appointed  guardian  of  the  persons  and  estates  of  said 
minors,  then  and  there  executing  his  bond,  with  Joseph 
Montgomery  and  Milton  Kidwell  as  his  sureties  therein,  all 
of  whom  are  made  defendants,  in  the  penal  sum  of  fifteen 
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thousand  dollars,  conditioned  for  the  faithful  and  honest  dis- 
charge of  his  duties  as  such  guardian,  a  copy  of  which  bond 
is  filed  herewith  and  made  a  part  hereof;  and  the  plaintiff 
further  avers  that  there  came  into  the  hands  of  such  guar- 
dian on  the  1 8th  day  of  February,  1871,  three  several  prom- 
issory notes,  of  the  value,  at  that  date,  of  six  thousand 
eight  hundred  and  forty  dollars,  which  fact  was  shown  at 
that  date  by  the  inventory  filed  by  the  said  guardian.  It  is 
further  alleged  that  said  Mary  J.  and  said  Isaac  F.  Boyden 
were  legally  married  in  the  month  of  December,  1871,  at 
which  time  the  said  Isaac  F.  was  of  full  age;  and  that  in 
-the  month  of  April,  1872,  the  relators  demanded  settlement 
with  and  payment  of  the  amount  due  the  said  Mary  J.  as 
such  ward,  which  demand  the  said  Ira  Ki  dwell,  as  such 
guardian,  then  and  there  refused ;  that  he  did  not  faithfully 
and  honestly  discharge  his  duties  as  he  had  obligated  him- 
self to  do  by  the  condition  of  his  said  bond.  Four  specific 
"breaches  of  his  bond  were  alleged,  but  the  first  and  second 
'  were  stricken  out  by  the  court  on  motion  of  the  defendants. 
In  the  third  it  is  alleged  that  the  guardian  failed  and  refused 
to  pay  over  to  said  ward  at  the  legal  expiration  of  said 
guardianship  the  amount  then  due  her,  upon  proper  demand 
thereof,  but  on  the  contrary  converted  said  assets  to  his  own 
use  and  benefit,  to  the  damage,  etc.  In  the  fourth  it  is 
alleged  that  the  guardian  converted  all  of  said  assets  so 
received  by  him  as  aforesaid,  to  the  amount  of  nine  thou- 
sand dollars,  including  interest  to  this  date,  the  one-fifth  of 
which  belonged  to  the  said  ward,  to  her  damage,  etc  The 
relators  demanded  judgment  for  three  thousand  dollars,  the 
penalty  of  said  bond,  and  that  execution  ^issue  thereon  in 
the  sum  of  two  thousand  dollars,  the  damages  sustained  as 
aforesaid,  and  the  further  sum  of  nine  hundred  dollars,  the 
•damages  specified  by  law  in  such  case,  making  a  total  of 
twenty-nine  hundred  dollars;  and  thatihe  same  be  collected 
without  relief  from  valuation  laws,  and  without  stay  of  exe- 
cution, etc. 

The  defendants  demurred  to  the  complaint,  for  the  reason 
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that  it  did  not  state  &cts  sufficient  to  constitute  a  cause  of 
acfion.  This  demurrer  was  overruled,  and  the  defendants 
excepted.  They  then  answered  by  the  general  denial  and  two 
special  paragraphs.  A  demurrer  to  the  second  paragraph 
was  sustained,  and  there  was  a  reply  to  the  third,  putting 
the  case  at  issue.  A  trial  by  the  court  resulted  in  a  finding. ' 
for  the  plaintiffs,  on  which,  after  a  motion  for  a  new  trial  had 
been  made  and  overruled,  there  was  final  judgment  in  their 
favor. 

It  is  assigned  as  error  that  the  court  improperly  overruled 
the  demurrer  of  the  defendants  to  the  complaint. 

We  have  not  deemed  it  necessary  to  set  out  the  bond,  as 
it  is  in  the  usual  form.  It  is  provided  by  statute,  3  Ind. 
Stat  283,  that  "the  marriage  of  any  female  ward  to  a  per- 
son of  full  age,  shall  operate  as  a  legal  discharge  of  the 
guardianship,  and  the  guardian  shall  be  authorized  to  account 
to  the  wife  with  the  assent  of  the  husband."  This  statute, 
we  think,  should  be  construed  as  requiring  the  guardian  to 
account  The  marriage  puts  an  end  to  or  discharges  the 
guardianship,  and  it  would  seem  to  follow,  as  a  consequence, 
that  the  guardian  must  account. 

The  first  objection  made  to  the  complaint  is,  that  there  is 
no  copy  of  the  bond  on  which  the  suit  is  brought  in  the  rec- 
ord. This  objection  has  been  'obviated  by  the  return  to  a 
writ  of  certiorari,  which  brings  up  the  copy  of  the  bond,, 
with  a  certificate  showing  that  it  was  filed  with  the  com* 
plaint. 

Any  bond  given  by  a  guardian  may  be  put  in  suit  by  any 
person  entitled  to  the  estate ;  and  such  suit  is  to  be  governed 
by  the  law  regulating  suits  on  the  bonds  of  executors  and 
administrators.  2  G.  &  H.  568,  sec.  13.  Section  162,  p. 
529,  2  G.  &.  H.,  declares  when  an  action  may  be  brought  on 
the  bond  of  an  executor  or  administrator. 

The  only  allegation  as  to  the  estate  which  came  to  the 
hands  of  the  guardian  in  this  case  is  this :  "That  there  came 
into  the  hands  of  such  guardian,  on  the  1 8th  day  ofFebruary, 
1871,  three  several  promissory  notes,  of  the  value  at  that  date 
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ofsix  thousand  eighthundred  and  forty  dollars,  which  feet  was 
shown  at  that  date  by  the  inventory  filed  by  the  said  guar- 
dian." It  is  urged  by  counsel  for  the  appellants  that  the 
complaint  is  bad,  because  it  does  not  show  that  the  notes 
which  are  alleged  to  have  come  into  the  hands  of  the  guar* 
dian  were  due,  or  when  they  were  to  become  due.  It  seems 
to  us  that  this  objection  is  well  taken.  The  guardian  could 
not  account  for  the  money  and  pay  it  over,  unless  it  had 
been  collected  by  him,  and  he  could  not  collect  it  upon  notes 
not  yet  payable.  We  cannot  presume  that  the  notes  were 
due.  But  it  is  insisted  by  counsel  for  the  appellees  that  the 
complaint  is  good,  on  the  ground  that  it  avers  a  conversion 
of  the  estate  of  the  ward  to  the  use  of  the  guardian.  The 
third  breach  specifically  assigned  alleges  that  the  guardian 
"converted  the  said  assets  to  his  own  use  and  benefit"  The 
fourth  breach  alleges  that  the  guardian  converted  the  assets, 
but  does  not  allege  how  ,or  to  whose  use  they  were  con- 
verted. If  the  notes  were  not  due,  we  cannot  see  how  they 
could  have  been  converted  to  the  use  of  the  guardian,  to  the 
damage  of  the  ward.  If  it  is  intended  that  the  guardian 
sold  and  assigned  the  notes  and  received  the  proceeds  and 
used  the  same  for  bis  own  purposes,  the  facts  ought  to  be 
alleged.  Where  the  complaint  avers  that  the  guardian  con- 
verted "said  assets"  to  bis  own  use,  we  must  understand 
that  reference  Is  made  to  the  notes,  which  are  the  only  assets 
alleged  to  have  come  to  his  hands.  If  the  guardian  failed 
to  do  his  duty  in  collecting  the  notes,  that  would  not  war- 
rant the  allegation  that  he  bad  converted  the  assets  to  bis 
own  use,  or  sustain  such  an  allegation  in  the  pleadings. 

We  do  not  consider  it  necessary  to  consider  the  question 
presented  as  to  the  sufficiency  of  the  evidence,  but  we  may 
remark  that,  at  the  time  of  the  marriage  of  his  ward,  the 
evidence  shows  that  the  money  in'the  hands  of  tbe  guar- 
dian was  all  out  on  loan.  The  demand  for  the  accounting 
and  settlement  and  the  failure  to  account  took  place  in  Octo- 
ber, 1872,  and  this  action  was  commenced  in  November  of 
that  year.    We  fail  to  find  any  evidence  in  the  record  to 
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show  that  the  guardian  had  converted  the  notes  or  the  assets 
in  his  hands  to  his  own  use,  either  before  or  after  the 
demand. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 


Tucker  v.  Call. 


I  «t    at 


PlAcncE. — New  Trial. — Demurrer. — Error  of  the  court  in  ruling  upon  * 
demurrer  is  not  a  reason  for  a  new  trial. 

Sake. — Evidence.— The  assignments  m  reasons  for  a  new  trial,  that  the  court 
permitted  the  introduction  of  irrelevant,  immaterial,  and  incompetent  testimony 
over  the  objection  of  the  party  moving  for  a  new  trial,  and  that  the  court  refused 
to  allow  the  introduction  of  material,  relevant,  and  competent  testimony  offered 
by  said  party,  are  too  general  to  raise  any  question. 

Slander. — Justification. — Evidence. — In  an  action  of  slander  for  an  alleged 
charge  of  a  crime  against  plaintiff,  an  answer  of  justification  on  the  ground 
that  the  charge  was  true  can  be  sustained  only  by  proof  of  its  truth  beyond 
a  reasonable  doubt,  by  such  evidence  as  would  justify  a  conviction  on  an 
indictment  for  the  offence.  ' 

Sams.  In  an  action  of  slander  the  plaintiff  must  prove  the  speaking  of  enough 
of  the  words  alleged  in  the  complaint  to  constitute  the  slanderous  charge 
complained  of,  and  not  other  or  equivalent  words. 

Same. — Practice. — Imtnutiem. — It  is  not  error  in  the  court,  in  an  action  of 
slander,  as  preliminary  to  instructions  relative  to  the  evidence  necessary  to 
sustain  the  issues,  to  instruct  the  jury,  where  such  is  the  fact,  that  the  defend- 
ant, in  addition  to  denying,  admits  that  he  spoke  the  words  and  alleges  that 
they  were  true. 

Same. — An  instruction,  that  "evidence,  introduced  under  an  answer  of  justifica- 
tion charging  plaintiff  with  having  committed  a  crime,  tending  to  prove 
plaintiff's  guilt  but  not  establishing  his  guilt  beyond  a  reasonable  doubt,  can- 
not constitute  a  complete  defence  and  bar  to  the  action"  (of  slander)-,"  but 
may  be  considered  in  mitigation  of  damages,"  does  not  assume  that  the  evi- 
dence does  not  sustain  the  answer  and  cannot  be  complained  of  by  defend- 

IlcmtJCTION  TO  JrjRY^-It  is  not  error  in  the  court,  after  having  fully  instructed 
the  jury,  to  refuse  to  give  the  instruction  in  another  form. 
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Sauk. — The  court  ctanot  be  required  topic  mi  inrtraction  concerning  the  effect 
of  proof  of  ■  defence,  where  there  U  no  evidence  given  to  which  the  instruc- 
tion eanld  apply. 

From  toe  Putnam  Circuit  Court 

£  Clayfool,  C.  C.  Motion,  and  L.  P.  Chapin,  for  appel- 
lant 

D.  E.  Williamson  and  A.  Daggy,  for  appellee. 

Osborh,  J. — This  was  an  action  of  slander  brought  by  the 
appellee  against  the*  appellant  The  complaint  contains  five 
paragraphs,  alleging  that  the  appellant  had  falsely  and 
maliciously  charged  the  appellee  with  the  crime  of  larceny 
in  stealing  the  defendant's  corn,  flour,  lard,  and  molasses. 
Separate  demurrers  were  filed  and  overruled  to  each  of  the 
paragraphs,  to  which  exceptions  were  taken.  An  answer 
was  then  filed  of  many  paragraphs,  consisting  of  the  gen- 
eral denial,  justification,  alleging  that  the  charges  of  larceny 
were  true,  and  matters  by  way  of  mitigation  of  damages. 
Issues  of  fact  were  formed  upon  the  affirmative  allegations 
in  the  answer,  which  were  tried  by  a  jury  who  found  a  ver- 
dict for  the  plaintiff  for  six  hundred  and  twenty-five  dollars. 
The  appellant  moved  the  court  for  a  new  trial,  assigning  rea- 
sons therefor,  i.  That  the  court  erred  in  overruling  his 
demurrers  to  the  complaint  2.  That  the  court  err«d  in  per- 
mitting the  plaintiff  to  introduce  irrelevant,  immaterial,  and 
incompetent  testimony  over  the  objection  of  the  defendant. 
3.  That  the  court  erred  in  refusing  to  allow  the  defendant  to 
introduce  certain  material,  relevant,  and  competent  testimony 
offered  at  a  proper  time  by  defendant  4.  That  the  court 
erred  in  refusing  to  give  certain  instructions  to  the  jury, 
stating  them,  asked  by  the  defendant.  5.  That  the  court 
erred  in  giving  each  of  the  instructions  given  of  its  own 
motion.  6.  The  verdict  is  contrary  to  law  and  the  evidence 
and  is  not  sustained  by  sufficient  evidence.  7.  The  dam- 
ages assessed  by  the  jury  are  excessive.  The  motion  was 
overruled,  to  which  the  defendant  excepted,  and  final  judg- 
ment was  rendered  on  the  verdict  and  for  costs. 

The  errors  assigned  are:     1.  In  overruling  the  demurrer 
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to  the  complaint.  2.  In  overruling  the  motion  for  a  new 
trial. 

The  first  error  is  abandoned  in  the  argument;  consequently 
we  have  not  examined  the  complaint  to  see  whether  it  is 
good  or  not 

The  first  reason  for  a  new  trial  is  no  ground  for  such  a 
motion.  The  second  and  third  are  too  general  to  raise  any 
question.  The  decisions  of  this  court  are  so '  numerous  and 
uniform  upon  the  point  that  it  cannot  be  considered  neces- 
sary to  cite  them.  What  testimony  was  received  or  rejected, 
or  who  were  the  witnesses  testifying,  is  not  stated. 

The  instructions  given  and  refused  are  properly  specified 
in  the  reasons  for  a  new  trial.  Each  of  the  several  instruc- 
tions given  was  excepted  to  at  the  propertime  and  incorporated 
in  the  reasons  for  a  new  trial.  They  are  not  all  questioned 
here,  however.  So  exceptions  were  taken  to  the  refusal  to 
give  each  of  the  instructions  asked  by  the  appellant.  They 
were  handed  to  the  judge  before  he  instructed  the  jury,  and 
the  substance  of  most  of  them  was  given  in  the  general 
charge. 

The  question  principally  relied  upon  for  a  reversal  of  the 
judgment  arises  upon  an  instruction  to  the  jury  that,  to  sus- 
tain the  plea  of  justification,  the  evidence  must  be  sufficient 
to  prove  the  charge  of  larceny  beyond  a  reasonable  doubt, 
and  a  refusal  to  charge  that  the  plea  could  be  sustained  by 
a  preponderance  of  evidence. 

It  is  admitted  that  the  instruction  and  rulings  of  the  cir- 
cuit court  were  supported  by  the  decisions  of  this  court,  but 
it  is  insisted  that  the  better  reason  and  the  weight  of  author- 
ity are  the  other  way.  We  are  asked  to  reconsider  the 
decisions  and  overrule  them.  An  elaborate  and  able  brief 
has  been  filed  in  which  those  decisions  are  assailed  with  a 
good  deal  of  force. 

The  rulings  of  this  court  have  been  uniform  in  holding,. 
that  in  an  action  of  slander  for  an  alleged  charge  of  a 
crime  against  the  plaintiff,  a  plea  justifying  the  speaking  of 
.     Vol.  XLV.— 3 
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the  words,  on  the  ground  that  the  charge  was  true,  can  be 
sustained  only  by  proof  of  its  truth  beyond  a  reasonable 
doubt,  by  such  evidence  as  would  justify  a.  conviction  on  an 
indictment  for  the  offence.  Lanter  v.  MEwen,  8  Blackf. 
495  ;  Wonderly  v.  Nokes,  8  Blackf.  589;  Landis  v.  Skanklin, 
I  Ind.  92 ;  Gants  v.  Vinard,  I  Ind.  476 ;  Shoulty  v.  Miller, 
I  Ind.  544;  Swailsv.  Butcher,  2  Ind.  84;  Tullv. David,  27 
Ind.  377.  We  consider  the  question  as  settled,  and  are  not 
willing  to  disturb  or  change  it 

We  will  notice  such  of  the  other  instructions  as  are  ques- 
tioned in  the  brief  of  appellant 

The  first  was,  that  if  the  jury  found  from  the  evidence 
that  the  defendant  spoke  of  and  concerning  the  plaintiff  and  of 
and  concerning  his  character,  substantially,  any  one  or  more  of 
the  sets  of  words  as  alleged  in  the  complaint,  imputing  and 
charging  the  crime  of  larceny  against  the  plaintiff,  it  was 
sufficient  to  sustain  the  issue,  as  to  the  speaking  of  that  set 
of  words,  and  on  that  issue  they  should  find  for  the  plain- 
tiff. 

We  are  referred  to  Wheeler  v.  Robb,  I  Blackf.  330,  Moore 
v.  Bond,  4  Blackf.  458,  and  Lmuille  v.  Eartywme,  4  Blackf. 
469,  to  show  that  the  instruction  was  erroneous. . 

In  the  case  of  Wheeler  v.  Robb,  the  court  was  asked  to  instruct 
the  jury  "  that  the  words  laid  in  the  declaration  must  be 
proved,  and  that  equivalent  expressions  will  not  suffice." 
The  request  was  refused.  This  court  held  that  the  instruction 
should  have  been  given ;  that  it  was  not  enough  for  him  to 
prove  equivalent  words  of  slander.  He  was  bound  upon  the 
general  issue  to  prove  his  cause  of  action.  "  This  might  have 
been  done,  not  by  the  proof  of  equivalent  expressions,  but  by 
proof  of  the  words  themselves  as  laid,  or  the  substance  of 
them."  Moore  v.  Bond  merely  followed  the  ruling  in  Wheeler 
v.  Robb,  without  comment 

In  Linville  v.  Fjxrlywine,  the  court  charged  the  jury  that 
"a  charge  of  taking  a  horse,  if  spoken  under  circumstances 
reasonably  conveying  the  meaning  of  stealing,"  and  also, 
that "  a  charge  that '  Earlywine  took  the  horse,'  is  in  substance 
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the  same  as  that '  Eariywinc  stole  the  horse,'  if  spoken  in  such 
manner  as  exactly  to  convey  the  same  meaning."  That 
charge  was  held  to  be  erroneous.  With.reference  to  words 
deriving  the  slanderous  import  from  extrinsic  circumstan- 
ces, it  was  said  such  circumstances  must .  be  stated  in  the 
declaration  and  connected  by  a  colloquium  with  the  words 
as  spoken.  "  This  done,  the  proof  must  sustain  the  aver- 
ments,  and  show  that  the  words  laid  in  the  declaration,  or 
enough  of  them  to  convey  the  same  meaning,  were  spoken;" 
and  on  page  471,  the  court  say :  "  It  is  also  settled  as  a 
consequence  of  this  principle,  that  equivalent  words,  that  is, 
words  different  from  those  laid  in  the  declaration,  but  having 
the  same  sense,  will  not  suffice  in  proof;"  and  Wheeler  v. 
Robb  is  referred  to. 

Taking  the  case  of  Wheeler  v.  Robb  as  the  leading  one  In 
this  State,  and  recognizing  the  rule  there  laid  down  as  the 
true  one,  it  is  material  to  ascertain  what  it  is.  We  under- 
stand it  to  be  that  it  is  not  sufficient  to  prove  the  speaking 
of  words  different  from  those  laid  in  the  complaint,  but  hav- 
ing the  same  sense  or  meaning ;  the  words  themselves,  or 
enough  of  them  to  substantially  make  out  the  charge  included 
in  the  set  of  words,  must  be  proven,  and  so  we  understand 
the  charge  in  the  case  at  bar.  If  the  jury  found  from  the 
evidence  "that  the  defendant  spoke  *  *  *  substantially 
any  one  or  more  of  the  sets  of  words,"  not  that  he  used 
other  words,  as  in  Lanvffle  v.  Earlywine,  sufm,  or  words  hav- 
ing the  same  meaning,  but "  substantially  any  one  or  more 
of  the  sets  of  words  as  alleged  in  the  complaint,"  it  would 
be  sufficient  to  sustain  the  issue  as  to  the  speaking  of  that 
set  of  words.  The  court,  in  Wheeler  v.  Robb,  recognized  the 
distinction  between  proof  of  equivalent  words  and  the  sub- 
stance of  the  words  alleged  in  the  declaration.  Under  the 
charge  the  jury,  we  think,  would  understand  that  it  was 
necessary  for  the  plaintiff  to  prove  that  the  defendant  spoke 
enough  of  the  words,  as  alleged  in  the  complaint;  to  make 
out  a  charge  of  larceny  against  the  plaintiff  without  proving 
the  speaking  of  all  of  them. 
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In  Creetman  v.  Marks,  7  Blackf.  281,  it  was  held  that  all 
the  words  need  not  be  proved,  but  so  many  of  them  as  will 
support  the  action  must  be. 

In  Istley  v.  Zovejoy,  8  Blackf.  462,  it  was  held  that  it  was 
.only  necessary  to  prove  the  speaking  of  enough  of  the 
words  charged  in  such  set  of  words  as  are  necessary  to  con- 
stitute the  slanderous  accusation. 

The  court  also  charged  the  jury  that  "  slanderous  words 
are  presumed  to  be  false  until  their  truth  has  been  proven. 
The  defendant,  in  addition  to  denying  he  spoke  the  words, 
admits  that  he  spoke  the  words,  and  alleges  they  are  true." 

The  appellant  objects  to  the  last  sentence  of  that  charge, 
on  the  ground  that  it  was.  calculated  to  wrongly  impress  the 
■  jury  by  creating  in  their  minds  that  as  a  matter  of  fact  the 
speaking  of  the  words  was  admitted.  It  will  be  observed 
that  the  jury  are  told  in  that  sentence,  that  in  addition  to 
denying  the  speaking  of  the  words,  the  defendant  also 
admitted  it.  That  instruction  was  followed  by  one  relative 
to  the  evidence  necessary  to  sustain  an  answer  of  justifica- 
tion, and  was  really  preliminary  or  introductory  to  it  We 
see  no  objection  to  it 

The  court  also  instructed  the  jury  that  "evidence  intro- 
duced under  a  plea  of  justification  charging  the  plaintiff  with 
having  committed  a  crime,  tending  to  prove  his  guilt,  but 
not  establishing  his  guilt  beyond  a  reasonable  doubt,  cannot 
constitute  a  complete  defence  and  bar  to  the  action,  but  may 
be  considered  in  mitigation  of  damages." 

The  objection  urged  to  this  instruction  is,  that  it  assumed 
that  the  evidence  is  not  sufficient  to  sustain  the  plea.  We 
do  not  so  understand  it  The  court  had  already  instructed 
the  jury  on  that  question,  and  the  instruction  now  under  con- 
sideration was  to  inform  them  that  if  they  found  the  evi- 
dence insufficient  to  establish  the  plea  of  justification,  still 
if.it  tended  to  prove  it,  they  should  consider  the  facts  in 
mitigation  of  damages.  It  was  in  favor  of  the  appellant 
and  not  against  him. 
The  appellant  complains  that  the  court  refused  to  give  the 


NOVEMBER  TERM,  1873. 


following  instruction  asked  by  him :  "  That  to  sustain  a  plea 
of  justification,  it  it  is  not  necessary  to  prove  the  stealing  of 
all  the  com  charged,  but  it  would  be  sufficient  to  prove  any 
amount  of  any  value."  The  court  had  already  instructed 
die  jury,  that  if  they  found  from  the  evidence  that  the  plain- 
tiff was  guilty  of  any  one,  or  any  part  of  any  one,  of  the 
specifications  of  larceny  named  in  the  defendant's  answer, 
that  was  a  sufficient  defence  to  the  action  without  prov- 
ing all  of  them.  That  covered  all  that  was  asked  by  the 
appellant  and  more,  and  it  was  not  error  in  the  court  to 
refuse  to  repeat  it 

And  he  also  complains  that  the  court  refused  to  give  the 
following  instruction :  "  That  if  the  plaintiff  was  guilty  of 
the  other  larceny  charged  in  the  answer  and  pleaded  in  mit- 
igation, the  jury  should  consider  it  in  mitigation  of  dama- 
ges." 

There  is  no  reason  urged  why  this  charge  should  have 
been  given,  except  that  no  instruction  had  been  given  cover- 
ing that  point,  and  that  by  the  refusal,  the  appellant  Was 
deprived  of  that  plea  in  mitigation. 

The  answer  in  mitigation  alleged  that  the  appellant  was 
guilty  of  larceny  in  stealing  corn,  the  property  of  a  third 
person.  The  evidence  offered  in  support  of  that  paragraph 
was  entirely  insufficient  to  support  it  If  the  jury  hadfound 
that  it  was  proved,  the  court  would  have  granted  a  new  trial. 
Indeed,  it  can  hardly  be  said  that  there  was  any  evidence 
tending  to  prove  it  Perhaps,  if  the  court  had  given  the 
instruction,  it  might  not  have  been  erroneous;  but  surely 
there  was  no  evidence  before  the  jury  entitling  the  appellant 
to  require  the  court  to  give  it 

We  have  carefully  read  all  the  evidence  in  the  case  and 
think  it  fully  sustains  the  verdict  of  the  jury,  and  the  dam- 
ages assessed  are  not  excessive. 

We  have  considered  all  the  questions  presented  by  coun- 
sel for  the  appellant  in  their  very  able  brief,  and  find  no  error 
in  the  proceedings  of  the  court  below. 
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The  judgment  of  the  said  Putnam  Circuit  Court  is  affirmed, 
with  costs  and  four  per  cent  damages. 
Petition  for  a  rehtariug  overruled. 


Freitag  v.  Burke. 


Practice. — Insuffuitnt  Atumir  Prootd. — Where  an  answer  U  i 
facts  alleged  not  being  sufficient  to  constitute  a  defence,  the  judgment  for  toe 
plaintiff  will  not  be  reversed  because  the  evidence  shows  such  answer  to  be 

Saks. — Motion  for  Ntw  Trial. — A  motion  for  anew  trial,  on  the  ground  of  evi- 
dence being  improperly  excluded,  must  indicate  what  evidence  was  Una 
excluded. 

Evidence. — It  is  not  error  to  exclude  testimony  offered  to  support  an  insnffi. 

From  the  Marion  Superior  Court. 

/.  Klingensmith  and  C.  Coulon,  for  appellant. 

A.  G.  Porter,  B.  Harrisen^and  C.  C.  Hmes,  for  appellee, 

Downey,  C.  J. — This  was  an  action  on  a  promissory  note 
executed  by  the  appellant  to  the  appellee.  The  defendant, 
Freitag,  pleaded: 

1.  The  general  denial. 

2.  Payment. 

3.  No  consideration  for  the  note. 

4.  That  the  defendant  before  that  time  had  contracted  to 
build  a  house  for  one  Seitz,  for  which  building  Burke  had 
furnished  materials  for  the  foundation ;  that  the  defendant 
had  executed  the  note  therefor  under  a  misapprehension  that 
he  was  bound  to  pay  for  the  same ;  but  that  defendant  after- 
ward brought  suit  against  Seitz  to  recover  the  amount  due 
for  the  erection  of  said  house,  in  which  suit  it  was  decreed 
that  Seitz  was  liable  to  the  plaintiff  for  and  should  pay  the 
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.  J;  That  the  note  was  given  by  4he  defendant;  to  the  plain- 
tiff for  materials  furnished  by  the  plaintiff  for  the  erection 
of  a  .house  for  one  Seitz,  which  the  defendant  had  contracted 
to  build,  but  did  not  finish,  and  being  unable  to  finish,  Seitz 
discharged  the  defendant  from  the  contract  and  received  the 
materials  furnished  by  the  plaintiff)  and  agreed  and  contracted 
tppay  the  plaintiff  for  the  same,  and  to  finish  the  building 
himself. 

,  It  is  not  shown  that  the  plaintiff  was  a  party  to  the  judg- 
ment mentioned  in  the  fourth  paragraph  of  the  answer,  nor 
to  the  contract  set  up  as  a  satisfaction  in  the  fifth  paragraph. 
No  objection  was  made,  however,  to  either  of  those  para- 
graphs of  the  answer,  but  the  plaintiff  replied  by  general 
denial  to  all  the  special  paragraphs  of  the  answer;  there  was 
a  trial  by  the  court,  a  finding  for  the  plaintiff;  a  motion  by 
the  defendant  for  a  new  trial  overruled,  and  judgment  on  the 
finding. 

The  defendant  appealed  to  the  general  term  of  the  supe- 
rior court,  where  he  assigned  for  error  the  overruling  of  his 
motion  for  a  new  trial.  In  the  general  term  the  judgment 
of  the. court  at  special  term  was  affirmed.  ■ 

The  defendant  then  appealed  to  this  court,  where  he  has 
assigned  as  error  the.  affirmance  of  the  judgment  by  the 
superior  court  in  genera}  term. 

If  the  court  in  special  term  should  have  granted  a  new 
trial,  then  the  court  in  general  term  erred  in  affirming  the 
judgment  rendered  at  special  term,  and  the  judgment  of 
affirmance  of  the  general  term  should  be  reversed  by  us. 
Otherwise  the  judgment  should  be  affirmed  in  this  court. 

The  reasons  alleged  for  a  new  trial  were : 

1.  That  the  decision  of  the  court  was  contrary  to  law. 

2.  That  the  decision  of  the  court  was  not  sustained  by 
sufficient  evidence.  -  . 

3.  For  excluding  proper  testimony  on  the  trial  of  the 
cause,  which  was  excepted  to  at  the  time  by  the  defendant. 

4.  Excluding  the  testimony  of  Freftag,  Kash,and  Couloa, 
on  the  trial  of  the  cause. 
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There  does  not  appear  to  be  any  reason  for  a  new  trial  on 
the  first  or  second  grounds.  The  note  was  in  evidence 
without  any  objection  to  its  introduction.  This  madea  case 
for  the  plaintiff.  The  evidence  admitted  does  not,  we  think, 
sustain  any  of  the  defences  which  were  well  pleaded.  As 
the  fourth  and  fifth  paragraphs  of  the  answer  were  insuffi- 
cient, the  facts  therein  alleged,  if  true,  not  being  sufficient  to 
constitute  a  defence  to  the  action,  we  could  not  reverse  the 
judgment,  even  though  the  evidence  showed  such  paragraphs 
to  be  true.  Had  these  been  the  only  paragraphs  of  the 
answer,  and  had  the  jury  found  upon  them  for  the  defend- 
ant, the  judgment  should  have  been  for  the  plaintiff,  notwith- 
standing the  verdict,  according  to  2  G.  &  H.  218,  sec.  372. 
As  the  judgment  was  for  the  plaintiff;  we  cannot  reverse  it, 
on  the  ground  that  the  evidence  would  have  justified  the 
jury  in  finding  the  truth  of  such  insufficient  paragraphs.  The 
third  and  fourth  reasons  for  a  new  trial  relate  to  the  exclu- 
sion of  testimony  offered  by  the  defendant  As  to  the  third, 
it  does  not  in  any  way  indicate  what  testimony  was  improp- 
erly excluded.  It  has  several  times  been  decided  that  a 
reason  for  a  new  trial  complaining  of  the  exclusion  of  evi- 
dence in  such  general  terms  is  insufficient  Following  these 
rulings,  we  must  hold  the  third  reason  alleged  too  general. 

As  to  the  fourth  reason,  it  appears  that  Freitag,  Kash,  and 
Coulon,  each  and  all  of  them,  gave  evidence  on  the  trial  of 
the  cause.  The  record  does  not  show  that  the  court  excluded 
the  testimony  of  them  or  any  of  them.  If  any  portion  of 
their  testimony  offered  by  the  defendant  was  excluded,  the 
motion  for  a  new  trial  should,  under  the  cases  already  men- 
tioned, have  specified  what  part  of  it  was  excluded.  On 
looking  to  the  bill  of  exceptions,  we  find  that  it  was  pro- 
posed to  prove  certain  facts  by  the  witnesses  whose  names 
are  mentioned,  and  that  the  court  refused  to  receive  the 
evidence.  But  this  offered  evidence  was  to  sustain  the 
fourth  and  fifth  paragraphs  of  the  answer  in  part,  and  in 
part  to  prove  facts  not  alleged  in  any  of  the  answers.  We 
do  not  discover  any  error  in  this  ruling,  even  if  the  motion 
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for  a  new  trial  was  sufficiently  specific,  and   if  this  was  the 
testimony  in  question. 

The  judgment  is  affirmed,  with  costs. 


Bakgis  v.  Farrar  et  al. 

PaACTICK. — Bill  of  Exception.— Motion  to  Suppress  Parts  of  Deposition.— 
Where  failure  to  suppress  certain  parts  of  a.  deposition  is  assigned  as  a  rea- 
son for  a  new  trial,  and  there  is  no  bill  of  exceptions  showing  the  motion  to 
suppress  or  the  parts  of  the  deposition  proposed  to  be  suppressed,  the  Supreme 
Court  cannot  review  the  action  of  the  lower  court. 

Same.— Time  of  Filing-  Bill  of  Exceptions.— Vihexe  a  bill  of  exceptions  says 
on  its  face  that  it  is  filed  in  time,  and  is  signed  by  the  judge,  this  can  only 
mean  that  the  judge  signed  it  in  time.  Only  the  clerk  can  say  when  a  bill 
of  exceptions  or  other  paper  or  pleading  was  filed. 

Jurisdiction. — Amount. — Where  a  justice  of  the  peace  has  jurisdiction  of  the 
amount  due  at  the  time  of  suit,  if,  by  the  action  of  the  defendant,  judgment 
is  delayed  by  appeal,  until  interest  added  to  the  principal  exceeds  the  amount 
of  which  a  justice  of  the  peace  has  jurisdiction,  it  is  not  error  for  the  court  to 
give  judgment  for  the  full  amount  due. 

From  the  Wayne  Civil  Circuit  Court. 

IV.  A.  BickU,  for  appellant 

H.  B.  Payne,  for  appellees. 

Pettit,  J.— This  suit  was  brought  by  the  appellees  against 
the  appellant,  before  a  justice  of  the  peace,  on  two  promis- 
sory notes.  The  defendant  expressly  waived  the  general 
denial  and  pleaded  two  special  answers  of  failure  of  consid- 
eration. 

On  the  day  set  for  trial  the  defendant  did  not  appear,  and 
judgment  was  rendered  against  him  by  default  This  judg- 
ment, on  motion,  was  set  aside,  and  another  day  was  set 
for  the  trial.  On  that  day  the  defendant  did  not  appear,  and 
judgment  by  default  was  again  rendered  against  him,  from 
which  he  appealed  to  the  circuit  court,  where  it  was  tried  by 
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the  court,  resulting  in  a  finding  and  judgment  for  the  plain- 
tiffs for  the  amount  of  the  notes  and  interest  thereon. 

A  motion  was  made  for,  a  new  trial,  for  the  reasons,  "i. 
The  court  erred  in  refusing  to  suppress  the  parts  of  Fisk 
Farrar's  deposition  set  out  in  these  words,  to  wit,  question 
7  and  answer,  question  9  and  answer,  question  11  and 
answer,  and  question  15  and  answer. 

"2.  The  finding  and  judgment  are  contrary  to  law. 

"3.  The  finding  and  judgment  are  contrary  to  the  evidence. 

"4.  The  finding  and  judgment  are.  excessive." 

This  motion  was  overruled,  and  exception  taken. 

The  assignments  of  errors  are : 
,   "  1.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

"2.  The  court  erred  in  rendering  judgment  without  relief 
from  appraisement  laws. 

"3-  The  court  erred  in  rendering  judgment  for  more  than 
the  justice  of  the  peace  had  jurisdiction  of." 

As  to  the  first  cause  for  a  new  trial,  we  say  that  no  bill  of 
exceptions  contains  the  motion  to  suppress  or  the  parts  of  the 
deposition  asked  to  be  suppressed,  hence  we  cannot  say  that 
the  court  erred.  As  to  the  second,  third,  and  fourth  reasons  for 
a  new  trial,  we  can  only  say  that  we  are  unable  to  see  why 
the  finding  and  judgment  are  contrary  to  law,  the  evidence, 
or  are  excessive,  as  the  evidence  is  not  legally  or  properly 
before  us.  Twenty-five  days  were  given  to  file  a  bill 
of  exceptions,  but  the  record  does  not  show  that  it  was 
filed  in  time.  It  is  true  that  the  bill  of  exceptions  says  on 
its  face  that  it  is  filed  in  time,  and  is  signed  by  the  judge, 
but  this  can  only  mean  that  he  signed  it  in  time ;  the  clerk 
only  can  tell  or  say  when  a  bill  of  exceptions  or  other  paper 
or  pleading  was  filed,  which  he  has  not  done  in  this  case. 
At  the  time  the  suit  was  brought,  the  justice  of  the  peace 
had  jurisdiction  of  the  amount  due  on  the  notes,  and  by  the 
action  of  the  defendant,  final  judgment  was  delayed  in  the 
circuit  court  till  the  interest  on  the  notes  added  to  the  prin- 
cipal amounted  to  more  than  the  jurisdiction  of  the  justice- 
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of  the  peace,  before  whom  the  suit  was  brought,  and  it  is 
here  claimed  that  the  judgment  is  erroneous  on  that  account. 
There  was  no  error  in  this.  Gregg  v.  Wo»4en,  7  Ind,  499 ; 
Numbers  v.  Bowser,  29  Ind.  491. 

Notwithstanding  the  evidence  in  the  case  is  not  legally 
before  us,  we  have  carefully  read  and  examined  what  pur- 
ports to  be  the  evidence,  and  are  fully  satisfied  that  there 
was  no  merit  in  the  defence  or  in  this  appeal,  but  that  both 
were  for  delay. 

The  judgment  below  was  for  two  hundred  and  eighteen 
dollars  and  seventy-five  cents,  which  is  affirmed,  at  the  costs 
of  the  appellant,  with  ten  per  cent  damages. 

Petition  for  a  rehearing  overruled. 


King  v.  The  Enterprise1  Insurance  Company. 

PlXiJiiNG Instrument  Rtqttirtd  la  it  in   Writing, — If  a  pleading  is  baaed 

upon  an  instrument  required  to  be  in  writing,  it  will  be  subject  to  demurrer, 
unless  the  original  or  a  copy  is  filed  with  the  pleading. 

Sake. —  Written  Instrument. — If  a  pleading  alleges  a  contract  sued  on  to  ba- 
in writing,  it  will  be  bad  on  demurrer,  unless  the  original  or  a  copy  is  filed 
with  the  pleading. 

SAKE. — Under  the  code,  if  a  contract  sued  on  is  not  alleged  to  be  in  writing, 
and  no  copy  is  filed  with  the  pleading,  the  presumption  arises  that  the  con- 
tract is  not  a  written  one,  and  if  the  contract  is  such  as  is  required  to  be  in 
writing,  the  objection  may  be  taken  by  demurrer. 

Same. — Practice. — Motion  to  hast  Pleading  Made  Afore  Specific. — Where  a 
steamboat  is  insured  while  running  between  certain  points;  and  afterward,  for 
an  additional  premium,  the  terms  of  the  policy  are  extended  so  as  to  extend 
the  risk  while  running  between  other  points,  the  cancellation,  of  the  latter 
agreement  need  not  be  in  writing ;  and  a  motion  to  hare  an  answer  setting  op- 
anch  cancellation  and  release,  in  bar  of  a  suit  on  the  policy,  made  more  specific 
by  stating  whether  the  release  was  in  writing  or  not,  where  it  is  not  alleged 
in  the  motion,  that  it  was  in  writing,  and  the  motion  is  not  supported  by  affi- 
davit showing  it  to  have  been  in  writing,  should  be  overruled. 
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Same.— Evidence  Struct  Out  of  Pleading.— A  party  is  required  to  plead  (acts, 
and  not  evidence,  and  where  a  pleading  contains  the  evidence  tending  to 
prove  the  substantial  averments  of  the  pleading,  a  motion  to  strike  out  the 
evidence  should  be  sustained. 
,  Sams. — Redundant  Averment  Struct  Out. — Redundant  averments,  unneces- 
sary exhibits,  and  useless  verbiage  in  a  pleading,  are  not  reached  by  a  demurrer, 
but  should  be  struck  out  on  motion. 

SAME. — Implication. — An  allegation  thai  a  contract  was  cancelled  implies  that 
it  was  cancelled  with  the  knowledge  and  consent  of  the  parties. 

Evidence. — Insurance  Policy. — Custom  or  Wage. — In  a  suit  upon  a  policy  o£ 
insurance  to  recover  for  a  loss,  where  there  is  no  question  is  to  the  rales  of 
insurance  charged  and  paid  by  the  insured,  evidence  of  the  custom  or  usage 
of  insurance  companies  as  to  the  rates  is  immaterial. 

Same. — Parol  Evidence. — Parol  evidence  cannot  be  received  to  contradict  or 
vary  the  express  terms  of  a  policy  of  insurance. 

Pleading. — Reformation  of  Written  Contract. — The  terms  of  a  written  instru- 
ment sued  on  cannot  be  reformed  or  changed  on  the  ground  of  mistake,  at 
the  instance  of  the  defendant,  except  by  alleging  the  mistake  and  asking  affirm- 
ative relief  by  a  cross  bill. 

TivrDENcfi. — Examination  of  Witness. — Leading  Question. — If  a  question  is 
necessarily  leading,  it  is  not  objectionable  on  that  account 

Same, — Entries  in  Boots  of  Corporations. — Entries  in  the  books  of  a  cor- 
poration of  the  acts  and  proceedings  of  the  corporation  cannot  be  admitted 
in  evidence  on  behalf  of  the  corporation  by  simply  attaching  them  to  a  depo- 
sition and  making  them  a  part  thereof.  Such  entriesmust  be  authenticated  as 
required  by  section  384  of  the  code, 

■Same. — An  entry  upon  the  books  of  an  insurance  company,  noting  the  rescission 
and  cancellation  of  a  policy  of  insurance,  made  without  the  knowledge  or  con. 
sent  of  the  insured,  will  not  bind  the  insured ;  nor  will  such  entry  be  admis- 
sible as  evidence  of  a  rescission  or  cancellation  of  the  policy. 
-SAME. — Copy  of  Instrument. — In  a  suit  upon  a  policy  of  insurance,  where 
the  plaintiff  had  read  in  evidence  the  original  policy,  audit  was  not  disputed 
that  it  was  the  true  and  genuine  policy,  it  was  error  to  permit  to  be  read  in 
evidence  on  behalf  of  the  insurance  company  what  was  said  to  be  a  copy,  but 
which  was  never  signed  or  issued,  and  which  contained  entries  which  were 
not  in  the  original. 
"Same. — The  force  and  effect  of  a  written  instrument  cannot  be  explained  away 
or  destroyed  by  evidence  as  to  what  it  was  called. 

Same. — Effect  of  Incompetent  Evidence. — Where  incompetent  and  inadmissi- 
ble evidence  has  been  received,  the  presumption  is,  that  itinfluenced  the  mind 
of  the  court  trying  the  cause,  and  unless  it  clearly  appears  that  it  did  not,  the 
judgment  must  be  reversed. 

From  the  Floyd  Circuit  Court 

G.   V.  Hewk,   W.  W.  Tidy,  and  %  H.  Stotsenburg,  for 
■appellant. 
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%  S.  Davis,  C.  Baker,  0.  B.  Hord,  and  A.  W.  Hendricks* 
for  appellee. 

Buskirk,  J. — Hicks  King,  the  appellant,  owned  an  inter- 
est in  the  steamboat  Empire,  valued,  by  agreement  with  the 
appellee,  at  the  sum  of  seven  thousand  five  hundred  dol- 
lars. 

On  January  34th,  1868,  the  appellee  by  her  policy,  num- 
ber 623,  insured  the  said  interest  in  the  Empire  to  the 
amount  of  five  thousand  six  hundred  and  twenty-five  dollars, 
at  the  rate  of  twelve  per  cent.,  against  perils  of  the  seas, 
rivers,  etc.,  from  January  24th,  1868,  to  January  24th,  1869, 
"with  permission  to  navigate  the  Ohio  river  and  tributaries, 
except  the  Wabash,  and  the  Mississippi  river  between  Cairo, 
111.,  and  Memphis,  Tenn." 

Afterward,  on  April  16th,  1868,  the  appellee  issued  and 
delivered  to  King  the  following  extra  or  additional  privilege : 

"Enterprise  Insurance  Company,  Capital  £1,000,000. 
"Cincinnati,  April  16th,  1868. 
End's't :  Hull  Policy  No.  623. 

Steamer  Empire. 

"  In  consideration  of  six  per  cent  additional  premium, 
privilege  is  hereby  granted  the  steamer  Empire  to  navigate 
the  Arkansas  river  and  the  Mississippi  river,  below  Cairo, 
Illinois. 

"  Said  policy  covering  the  interest  of  Hicks  King  in  said 
steamer. 

"  Sum  insured  5,62$  dollars  at  6  per  cent      -    £337.50 
[seal.]  "  H.  Byron  Carter,  Ass't  Sec'y." 

On  December  24th,  1868,  the  Empire  left  New  Orleans 
with  a  cargo  of  general  merchandise,  for  Cincinnati,  Ohio. 
She  proceeded  in  safety  until  the  night  of  December  26th, 
1868,  when  she  reached  a  point  in  the  Mississippi  about 
thirteen  miles  below  Natchez.  Here  a  heavy  fog  came  on, 
so  enveloping  her  that  further  navigation  was  extremely  dan- 
gerous. 

She  immediately  "tied  up"  to  the  Louisiana  shore,  to 
await  the  lifting  of  the  fog. 
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But  in  the  early  part  of  Sunday  morning,  December  27th, 
during  the  prevalence  of  the  fog,  a  heavy  landslide  sud- 
denly occurred  at  the  very  point  where  the  boat  was  lying. 
A  large  cottonwood  tree  was  precipitated  upon  the  boat.  It 
tore  off.  ten  feet  of  the  guards,  crushed  the  boat,  and  went 
through  her,  causing  her  to  sink  within  two  hours.  Every 
effort  was  made  to  save  her,  but  without  avail.  She  sank  to 
the  skylights,  in  water  twenty-two  feet  deep.  The  loss  was 
a  total  one. 

A  protest  was  properly  made  out  as  near  as  possible  to 
the  scene  of  the  disaster,  and  a  true  and  properly  certified 
copy  of  it  was  tendered  to  the  appellee. 

Its  officers  refused  to  receive  it,  although  no  objection  was 
made  to  its  form. 

At  the  time  of  the  loss,  King  owned  three-eighths  of  the 
Empire,  and  his  loss  exceeded  the  sum  insured. 

The  appellant's  amended  complaint  is  in  the  usual  and 
proper  form  of  complaints  upon  policies.  It  recites  clearly  and 
fully  the  main  facts,  as  above  briefly  described,  and  the  policy, 
privilege,  and  protest  are  attached  to  it  by  copy  as  exhibits. 

The  appellee  answered  in  four  paragraphs.  The  first  was 
the  general  denial.    The  third  was  stricken  out  on  motion. 

The  second  averred  in  substance,  that  the  original  policy 
only  gave  permission  "  to  King  to  navigate  the  Ohio  river  and 
tributaries,  except  the  Wabash,  and  to  navigate  the  Mississippi 
river  between  Cairo,  Illinois,  and  Memphis,  Tennessee,"  at  the 
rate  of  twelve  per  cent.,  per  annum;  that  the  Empire  was 
accustomed  to  run  in  the  Louisville  and  Memphis  trade; 
that  on  April  15th,  1868,  for  an  extra  premium  of  six  per  cent, 
amounting  to  three  hundred  and  thirty-seven  dollars  and 
fifty  cents,  the  privilege  was  granted  to  King  "to  navigate 
the  Arkansas  river,  and  the  Mississippi  river  below  Cairo, 
Illinois."  This  extra  privilege  was  granted  on  a  separate 
slip  furnished  to  King  by  the  appellee ;  that  on  July  1 3th,  1868, 
said  extra  privilege  was  cancelled ;  that  a  note  for  the  three 
hundred  and  .thirty-seven  dollars  and  fifty  cents  had  been  given 
by  King  to  the  appellee,  and  on  it  a  credit  was  allowed  by 
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appellee  of  two  hundred  and  two  dollars  and  fifty  cents  as 
return  premium  for  the  unexpired  time;  King  paid  appellee 
one  hundred  and  thirty-five  dollars  cash  for  the  earned  time, 
and  the  note  was  surrendered  to  King ;  that  the  cancelling 
of  the  extra  privilege  left  the  original  policy  only  in  force, 
whereby  the  Empire  was  insured  only  between  Cairo  and 
Memphis,  and  that  the  Empire  was  lost  below  Memphis. 

The  fourth  paragraph  was  as  follows : 

The  defendant  amends  her  answer  herein,  and  for  further 
and  fourth  plea,  says  the  steamboat  Empire  was  a  stern  wheel 
boat  and  usually  ran  in  the  Louisville  and  Memphis  trade. 
The  original  policy  gave  plaintiff  permission  to  navigate  the 
Ohio  river  and  tributaries,  except  the  Wabash,  and  to  navi- 
gate; the  Mississippi  river  between  Cairo,  Illinois,  and  Mem- 
phis, Tennessee,  as  will  more  fully  appear  from  the  policy 
filed  with  plaintiff's  complaint,  and  which  is  hereby 
referred  to  and  made  part  hereof.  Long  after  the  issuing 
of  said  policy,  the  plaintiff  through  M.  A.  Huston,  of  Louis- 
ville,  Kentucky,  who  acted  as  an  insurance  broker  in  the 
transaction,  applied  to  defendant  for  the  privilege  to  navi- 
gate Arkansas  river  with  the  privilege  of  cancelling  it  at 
any  time.  This  was  done  by  a  letter  of  said-  M.  A.  Huston, 
dated  10th  of  April,  1868,  and  addressed  to  W.  B.  Cassily, 
Vice  President  of  the  Enterprise  Insurance  Company,  which 
letter  is  already  on  file  in  this  case  as  part  of  W.  B.  Cassily's 
deposition  marked  "B,"and  is  hereby  referred  to  and  is 
made  part  hereof,  and  a  copy  thereof,  marked  B — is  here- 
with filed  and  made  part  hereof,  which  reads  as  follows : 
"B-i.  W.  B.C" 

Copy  of  letter.  "M.  A.  Huston  to  W.  B.  Cassily,  Ken- 
tucky, Marine  and  Fire  Insurance  Company. 

"Louisville,  April  10th,  1S68. 

"  W.  B.  Cassily,  Vice  President : 

"Dear  Sir,  Captain  Hicks  King,  whose  interest  in 
steamer  Empire  is  insured  in  the  Enterprise  desires  the 
annual  privilege  for  the  boat  to  navigate  Arkansas  river ; 
privilege  of  cancellation  at  anytime.     Please  send  me  per- 


48  SUPREME  COURT  OF  INDIANA. 

King  v.  The  Enterprise  Inrarance  Co. 

mit.  The  interest  of  H.  J.  Reamef  is  insured  in  other  com- 
panies of  your  city.  He  has  not  yet  instructed  me  to  obtain 
same  privilege. 

"  Respectfully  yours, 

"  M.  A.  Huston." 
Upon  this  application  the  defendant  issued,  on  said  16th 
day  of  April,  1868,  to  the  said  plaintiff,  the  extra  privilege 
which  is  spoken  of  as  a  written  obligation  in  the  complaint, 
and  which  is  copied  in  the  complaint,  and  wnich  copy  is 
hereby  referred  to  and  is  made  part  hereof.  Said  extra  privi- 
lege was  in  substance,  that  in  consideration  of  six  per  cent. 
additional  premium,  privilege  was  thereby  granted  by  the 
defendant  to  the  steamer  Empire  to  navigate  the  Arkansas 
river  and  the  Mississippi  river  below  Cairo,  Illinois,  the  origi- 
nal policy  covering  the  interest  of  Hicks  King  in  said  steamer 
Empire ;  sum  insured  five  thousand  six  hundred  and  twenty- 
five  dollars ;  premium,  three  hundred  and  thirty-seven  dollars 
and  fifty  cents.  For  which  premium  of  three  hundred  and 
thirty-seven  dollars  and  fifty  cents,  the  said  plaintiff  executed 
on  the  same  day  his  note  to  the  defendant,  payable  in  six 
months  from  date,  and  the  said  extra  privilege  was  granted 
on  a  separate  slip  of  paper  and  was  delivered  to  and  accepted 
by  the  plaintiff.  The  privilege  as  asked  for  was  called  the 
Arkansas  privilege,  but  the  privilege  as  issued  contained  the 
permission  to  navigate  the  Mississippi  also,  as  well  as  the 
Arkansas,  in  order  that  the  plaintiff  might  enjoy  the  full 
benefit  of  the  privilege  he  asked,  as  the  boat  could  not  enter 
the  Arkansas  river  without  navigating  the  Mississippi  below 
Memphis,  which  latter  place  was  as  far  south  as  she  was 
authorized  to  go  by  the  original  policy.  And  afterward,  on 
the  13th  of  July,  1868,  the  plaintiff  through  the  said  M.  A. 
Huston,  applied  to  Atwood  8c  Nicholas,  who  were  the  local 
agents  of  the  Enterprise  Insurance  Company  in  Louisville, 
Ky.,  to  have  said  extra  privilege  cancelled.  And  Atwood 
&  Nicholas  thereupon  addressed  a  letter  on  said  day  to  W. 
B.  Cassily,  Vice  President  of  said  company,  in  which, 
amongst  other  things,  they  said:  "The  Enterprise  has  note 
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for  premium  for  Arkansas  river  of  Hicks  King  on  steamer 
Empire ;  he  wishes  to  pay  up  and  have  risk  cancelled  for 
Arkansas,  please  send  note  to  us,"  etc.,  which  said  letter  of 
Atwood  &  Nicholas  is  now  on  file  in  this  case  as  exhibit 
"C"  in  W.  B.  Cassily's  deposition,  and  is  hereby  referred  to, 
and  is  made  part  hereof,  and  a  copy  of  said  letter  is  here- 
with filed,  marked  "C-2,"  and  is  made  part  hereof,  and  is  as 
follows,  to  wit:  '*  C-2.  W.  B.  C. 

"Copy  of  letter  of  Atwood  &  Nicholas  to  W.  B.  Cassily. 

"  Fire,  Marine,  and  Life  Insurance  Agency  of  Atwood  & 
Nicholas,  Main  street,  between  Third  and  Fourth. 

"  Louisville,  Ky.,  July  13th,  1S68. 

*'W.  B.  Cassily,  Esq.: 

"Dear  Sir,  Woolfolk  promises  to  pay  balance  of  note 
steamer  Richmond  to  Merchants  and  Manufacturers' 
Insurance  Company  this  week.  The  Enterprise  has  note  for 
Arkansas  river  of  Hicks  King  on  steamer  Empire.  He 
wishes  to  pay. up  and  have  risk  cancelled  for  Arkansas. 
Please  send  note  to  us.  Belle  Lee  people  at  a  stand-still ; 
will  pay  half  or  cancel  to-morrow. 

"  Yours  truly, 

"Atwood  &  Nicholas." 
"July  17th,  1868. 

"Arkansas  note  sent.  R." 

The  note  referred  to  in  said  letter  was  the  note  of  said 
plaintiff  to  the  company  above  mentioned,  of  three  hundred 
and  thirty-seven  dollars  and  fifty  cents,  which  was  given  for 
the  extra  privilege  of  navigating  the  Arkansas  and  the  Mis- 
sissippi rivers  as  aforesaid;  and  although  said  letter  spoke  of 
the  Arkansas  river  risk  as  the  one  which  was  desired  to  be  - 
cancelled,  yet  it  was  merely  so  called,  and  what  was  under- 
stood and  meant  by  both  parties  was,  that  the  privilege  as 
granted  should  be  cancelled,  which,  although  called  the 
Arkansas  privilege,  was  really  the  privilege  to  navigate  both 
the  Mississippi  and  the  Arkansas.  The  defendant  on  the 
17th  of  July,  1868,  through  its  secretary,  W.  M.  Richardson, 
Vol.  XLV.— 4 
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enclosed  to  said  Atwood  &  Nicholas,  the  said  note  of  plain- 
tiff for  three  hundred  and  thirty-seven  dollars  and  fifty  cents 
for  the  cancellation  of  said  extra  privilege,  and  the  collec- 
tion of  the  amount  of  premium  earned  on  the  said  extra 
privilege,  which  was  one  hundred  and  thirty-five  dollars,  as 
will  appear  by  letter  of  said  Richardson,  now  on  file  as  an 
exhibit  in  the  deposition  of  W.  M.  Richardson,  given  in  this 
case,  and  which  is  marked  "  F,"  and  is  hereby  referred  to 
and  is  made  part  hereof,  and  a  copy  of  said  letter  is  here- 
with filed,  marked  "  F-3,"  and  is  made  part  hereof,  and  is 
as  follows : 

"F-3.  W.B.C 

"Copy  of  letter  of  W.  M.  Richardson  to  Atwood  &  Nich- 
olas. 

"  Enterprise  Insurance  Company. 

"Capital  -  |i,ooo,ooo 

"Cincinnati,  July  17th,  1868. 

"  Messrs,  Atwood  &  Nicholas,  Louisville,  Ky.: 

"  Gents,  As  per  your  favor  of  the  13th,  we  enclose  you 
Hicks  King  for  steamer  Empire  for  cancellation  and  col- 
lection : 

Amount  earned  -  £135.00 

Amount  returned  -  202.50 

Amount  of  Note         -  337-SO 

"  Please  collect  amount  earned  and  cancel  policy  and  remit. 
"  I  am  truly, 
(Signed.)  "  W.  M.  Richardson. 

" '  F.'  W.  M.  Richardson." 

This  note  was  handed  by  Atwood  &  Nicholas  to  the  said 
M.  A.  Huston.  It  was  agreed  between  the  parties,  that 
the  said  extra  privilege  as  granted  should  be  cancelled  as  of 
the  date  of  the  13th  of  July,  1868,  and  that  the  plaintiff 
should  pay  defendant  one  hundred  and  thirty-five  dollars  in 
cash  for  the  time  he  had  used  said  extra  privilege,  according 
to  the  short  rate  principle  as  fixed  by  the  policy,  and  that  he 
should  have  a  credit  on  his  note  for  two  hundred  and  two 
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dollars  and  fifty  cents,  as  return  premium  for  the  unexpired 
time.  The  plaintiff  did  pay  to  said  Huston  the  one  hun- 
dred and  thirty-five  dollars  cash  for  defendant,  and  he  was 
allowed  a  credit  on  his  note  for  two  hundred  and  two  dollars  . 
and  fifty  cents.  The  one  hundred  and  thirty-five  dollars  1 
was  not  paid  by  plaintiff  until  about  the  1st  of  August, 
1868,  and  he  was  allowed  said  credit  on  his  note,  and 
his  note  was  surrendered  up  to  him,  and  the  said  extra  privilege 
being  on  a  separate  slip  of  paper,  and  the  plaintiffnot  having  it 
with  him  at  the  time,  there  was  no  written  cancellation  of 
the  privilege,  and  the  same  was  not  surrendered  up  by  plain- 
tiff, but  it  was  fully  agreed  that  the  privilege  as  granted 
should  be  cancelled,  as  of  the  13th  of  July,  1868,  and  it  was 
carried  out  by  the  payment  of  the  one  hundred  and  thirty- 
five  dollars  to  the  defendant,  and  the  delivery  of  the  note  to 
plaintiff,  allowing  him  the  credit  as  aforesaid. 

A.  The  substance  of  the  original  policy  was  entered  upon 
the  books  of  the  company  at  the  time  it  was  issued,  and 
when  said  extra  privilege  was  granted  to  navigate  the  Arkan- 
sas and  Mississippi  rivers,  on  the  16th  of  April,  1868,  the 
substance  of  said  extra  privilege  was  entered  upon  the 
books  of  the  company,  and  when  said  extra  privilege  was 
cancelled,  the  substance  of  the  cancellation  was  likewise 
entered  on  the  books  of  the  company,  at  the  bottom  of  the 
privilege,  thus : 

"Cancelled  July  13th,  1868;  earned  (premium)  ^135.00; 
return  (premium)  202.50." 

Copies  of  all  of  which  entries  from  the  books  of  said  com- 
pany are  already  on  file  in  this  case,  as  part  of  W.  B.  Car- 
ter's deposition,  marked  exhibit  "  D,"  and  which  are  hereby 
referred  to  and  made  part  hereof,  and  copies  of  which  are 
herewith  filed,  marked  "  D-  -4,"  and  are  made  part  hereof. 
"W.  B.  C. 

"Copy  exhibit  D-4  of  entries  on  Hull  register  or  Hull  hook 
of  Enterprise  Insurance  Company : 
"Copy.  Steamboat  Empire. 

•'.No.  623,  prop'n.    (New  form  policy.)    The  Enterprise 
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Insurance  Company  of  Cincinnati  by  these  presents  do  cause  to 
be  insured  Hicks  King  on  bis  interest  Coal  oil  clause  waived. 

"£5,625  (  To  navigate  the  Ohio  river 

.I2<    and  tributaries  (except  the  Wabash.) 
675.OO  (  and  the  Mississippi  river  between  Cairo,  111.;  and 
Memphis,  Tenn. 

"  Valuation  of  boat,  £20,000. 

"Limit  of  boat    -      15,000. 

"  Privilege  of  Arkansas  and  Mississippi  below  Cairo,  for 
six  per  cent,  April  16th,  1868.  Seepage  72,  Agency  Louis- 
ville. Atwood  &  Nicholas,  Applicant.  Date  January  24th, 
1868.  Time,  one  year.;  expires  January  24th,  1869.  Privi- 
lege copy  1. 

"  Privilege  copy.  £5,625  at  six  per  cent,  £337.50.  Privi- 
lege No.  72. 

"No.  623,  Prop'n.  Steamboat  Empire. 

"The  Enterprise  Insurance  Company  of  Cincinnati,  by 
these  presents,  does  cause  to  be  insured  Hicks  King  on  his 
interest ;  privilege  granted  to  navigate  the  Arkansas  river, 
and  the  Mississippi  river,  below  Cairo,  III.  Extra  premium 
six  per  cent 

"Cancelled  July  13th,  1868.     Earned,    £135.00 
Returned,  202.50 

*337-S<> 
"  Louisville  Agency.  Huston  applicant  Date,  April  i6tfc, 
1868;  time  expires  January  24th,  1869." 

All  of  which  entries  were  in  accordance  with  the  agree- 
ment of  the  parties. 

B.  The  cancellation  of  said  extra  privilege  having  been 
made  long  before  the  destruction  of  the  boat,  left  only  the 
original  policy  in  force,  whereby  the  plaintiff  was  insured  on 
the  steamboat  Empire,  while  she  was  navigating  the  Missis- 
sippi river,  between    Cairo,  Illinois,  and  Memphis,  Ten- 


The  said  steamboat  Empire  was  lost  on  the  27th  of  Decem- 
ber, 1868,  some  thirteen  miles  below  the  city  of  Natchez, 
Mississippi,  which  was  far  below  Memphis,  Tennessee,  as 
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shown  by  the  account  of  the  loss  and  affidavit  and  protest, 
made  part  of  plaintiff's  complaint,  and  which  are  hereby 
referred  to  and  made  part  hereof,  and  while  she  was  without 
the  limits  covered  by  the  original  policy ;  and  for  her  loss  the 
defendant  is  in  nowise  responsible. 

Davis  &  Atwood,  Atfys  for  Defendant 

The  appellant  moved  the  court  to  require  the  appellee  to 
make  the  second  paragraph  of  the  answer  more  specific,  by 
stating  whether  the  cancellation  of  the  special  privilege  was 
in  writing  or  by  parol.  The  motion  was  overruled,  and  appel- 
lant excepted,  and  has  reserved  the  question  by  a  bill  of 
deceptions. 

The  appellant  moved  to  strikeout  of  the  fourth  paragraph 
of  the  answer  all  the  matters  embraced  between  the  capital 
letters  A  and  B  as  they  appear  in  this  opinion,  but  the 
motion  was  overruled,  and  appellant  excepted  and  reserves 
the  question  by  a  bill  of  exceptions. 

The  appellant  demurred  separately  to  the  second  and 
fourth  paragraphs  of  the  answer,  for  the  want  of  sufficient 
facts.  The  demurrers  were  overruled,  and  an  exception  taken! 

The  appellant  replied  in  denial  of  the  second  and  fourth 
paragraphs  of  the  answer. 

The  cause  was,  by  the  agreement  of  the  parties,  submit- 
ted to  the  court  for  trial,  and  resulted  in  a  finding  for  the 
defendant 

The  appellant  moved  the  court  for  a  new  trial,  but  the 
motion  was  overruled,  to  which  an  exception  was  taken. 
Final  judgment  was  rendered  on  the  finding. 

The  appellant  has  assigned  the  following  errors.    , 

1.  The  comterred  in  overruling  motion  to  require  appel- 
lee to  make  the  second  paragraph  of  the  answer  more 
specific. 

2.  The  court  erred  in  overruling  the  motion  to  strike  out 
a  part  of  the  fourth  paragraph  of  the  answer. 

3.  The  court  erred  in  overruling  the  separate  demurrers 
to  the  second  and  fourth  paragraphs  of  the  answer. 

4.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 
Did  .he  court  err  in  overruling  the  motion  to  require  the 
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appellee  to  make  the  second  paragraph  more  specific,  by 
showing  whether  the  release  of  liability  on  the  extra  policy 
was  in  writing? 

If  a  pleading  is  based  upon  an  instrument  which  is 
required  to  be  in  writing,  it  will  be  subject  to  demurrer, 
unless  the  original  or  a  copy  is  filed  with  such  pleading.  If 
a  pleading  alleges  a  contract  to  be  in  writing,  it  will  be  bad 
on  demurrer,  unless  the  original  or  a  copy  is  filed  and  made 
a  part  of  such  pleading. 

But  under  our  code,  if  a  contract  is  not  alleged  to  be  in 
writing,  and  no  copy  is  filed  with  the  complaint  or  answer, 
the  presumption  arises  that  the  contract  declared  on  is  not  a 
written  one,  and  if  the  contract  is  such  as  is  required  by  the 
statute  of  frauds  to  be  in  writing,  the  objection  may  be  taken 
by  demurrer.    Harper  v.  Miller,  27  Ind.  277. 

In  the  present  case  the  cancellation  of  the  Arkansas  policy 
was  not  required  to  be  in  writing.  The  answer  did  not 
allege  that  it  was  in  writing.  No  copy  was  filed  with 
the  answer.  The  presumption  was,  that  it  was  not  in  writing. 
It  was  not  alleged  in  the  motion  that  it  was  in  writing,  nor 
was  the  motion  supported  by  affidavits  showing  that  it  was 
in  writing.  Under  these  circumstances,  we  think  the  court'  . 
committed  no  error  in  overruling  the  motion. 

We  next  inquire  whether  the  court  erred  in  overruling  the 
motion  to  strike  out  a  part  of  the  fourth  paragraph  of  the 
answer.  We  entertain  no  doubt  that  the  motion  should  have 
been  sustained.  The  real  defence  attempted  to  be  set  up  in 
that  paragraph  was,  that  the  policy  on  which  the  action  was 
based  had  been  cancelled,  and  the  company  released  from 
liability.  If  the  cancellation  had  been  in  writing,  the  defence- 
would  have  been  founded  on  it,  and  it  or  a  copy  should  have 
been  filed  with  the  answer.  The  defencewas  not  based  upoa 
the  entries  in  the  books  of  the  company,  nor  upon  the  other 
exhibits  contained  in  such  paragraph.  If  the  motion  had 
embraced  the  policy  of  insurance  and  the  various  letters- 
copied  into  the  answer,  it  should  have  been  sustained.  The 
only  substantial  averment  in  the  paragraph  in  question  was, 
that  the  policy  sued  on  had   been  cancelled  before  the 
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destruction  of  the  boat.  All  the  other  matters  constituted 
the  evidence  tending  to  prove  the  cancellation.  Under  the 
code,  a  party  is  required  to  state  facts  and  not  plead  his  evi- 
dence. The  practice  adopted  in  the  present  case  is  not  to  be 
encouraged.  Vansckoiack  v.  Farrow,  25  Ind.  310;  LyUev, 
Lytie,  37  Ind.  281. 

We  are  of  opinion  that  the  court  committed  no  error  in 
overruling  the  demurrers  to  the  second  and  fourth  para- 
graphs of  the  answer.  They  weresubstantiallygood.  The 
action  was  based  upon  the  policy  which  insured  the  boat 
against  accidents  on  the  Arkansas  river  and  the  Mississippi 
river  between  Memphis,  Tennessee,  and  New  Orleans,  in 
the  State  of  Louisiana.  It  was  alleged  in  the  complaint  that 
the  boat  was  sunk  on  the  Mississippi  river,  below  Memphis. 
The  defence  set  up  in  the  second  and  fourth  paragraphs  was, 
that  such  policy  had  been  cancelled  before  the  destruction 
of  the  boat,  and  that,  consequently,  the  company  was  released 
from  liability.    This  was  a  defence  to  the  action. 

It  is  insisted  by  counsel  for  appellant  that  these  paragraphs 
were  bad,  because  it  was  not  averred  that  such  cancellation 
took  place  with  the  knowledge  and  consent  of  the  appellant. 
There  could  have  been  no  rescission  or  cancellation  without 
his  knowledge  and  consent,  and  we  think  such  knowledge 
and  consent  are  implied  in  the  word  "cancelled."  The  manner 
of  the  rescission  and  cancellation  was  matter  of  proof  on  trial. 

The  fourth  paragraph  contained  many  redundant  aver- 
ments, unnecessary  exhibits,  and  much  useless  verbiage,  but 
such  defects  could  not  be  reached  by  a  demurrer.  They 
should  have  been  stricken  out  on  motion  or  by  the  court  of  its 
own  motion.    Hyndsv.Hays,  25  Ind.  31. 

We  are  next  required  to  determine  whether  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

The  appellant  moved  to  suppress  certain  questions  and 
answers  in  depositions  of  William  B.  Cassily  and  W.  Byron 
Carter,  but  the  motion  was  overruled,  and  an  exception 
taken.  Afterward  the  appellant  objected,  on  the  trial  of  the 
cause,  to  the  reading  as  evidence  such  questions  and  answers. 
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The  objection  was  overruled,  and  an  exception  was  taken. 
These  rulings  were  assigned  as  reasons  for  a  new  trial,  and  are 
urged  in  argument  here.  The  motion  was  addressed  to  the 
eighth,  ninth,  tenth,  and  thirteenth  questions  and  answers  in 
the  deposition  of  CassUy. 

"Inter.  8.  According  to  the  custom  and  usage  of  insurance 
companies,  was  there  or  not  any  difference  in  the  rate  of  pre- 
mium charged  for  the  permission  to  navigate  the  Mississippi 
river  between  Cairo,  Illinois,  and  Memphis,  Tennessee,  and  the 
Ohio  river  and  its  tributaries,  except  the  Wabash,  and  that 
charged  for  the  additional  privilege  of  navigating  the  Arkan- 
sas river  and  the  Mississippi  river  below  Memphis,  Term.? 
If  yea,  what  was  the  additional  rate  ?  Give  it  by  m  onths  or 
years  and  the  reasons  for  such  extra  charge. 

"Answer.  According  to  the  custom  and  usage  of  insurance 
companies,  there  is  a  difference  between  the  rates  charged  for 
Ohio  river  and  tributaries  and  for  Mississippi  river  between 
Cairo  and  Memphis,  which  is  from  one  to  two  per  cent., 
according  to  classification  of  boat;  also,  an  increased  risk  for 
the  Mississippi  river  below  Memphis,  and  still  greater  risk 
in  the  Arkansas  river,  for  which  from  six  to  ten  per  cent,  addi- 
tional is  charged,  according  to  the  classification  of  boats  and 
views  of  different  underwriters." 

The  question  was  objected  to  as  leading,  and  the  evidence 
sought  to  be  elicited  also  objected  to  as  immaterial  and  irrele- 
vant. 

We  do  not  consider  the  question  as  leading,  but  we  regard 
the  evidence  elicited  by  the  answer  as  being  immaterial  and 
incompetent  If  there  was  no  difference  in  rates,  then  the 
appellee  charged  and  received  extra  pay  for  an  additional 
privilege,  for  which  there  should  have  been  no  extra  charge. 

If  there  was  a  difference'  in  rates,  the  appellant  agreed  to 
and  paid  such  difference.  In  either  event,  no  light  was 
thrown  upon  the  question  in  issue.  There  was  no  question 
as  to  whether  the  appellee  had  charged  unreasonable  rates. 
The  appellant  made  no  objection  to  the  rates,  but  paid  the 
rates  charged.    Besides,  the  evidence  as  to  the  custom  or 
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usage  of  insurance  companies  was  incompetent  under  the 
question  at  issue.  The  custom  of  other  companies  would 
not  be  binding  upon  the  appellee,  and  the  custom  or  usage 
of  the  appellee  could  not  change  or  affect  the  written  con- 
tract of  the  parties.  The  motion  should  have  been  *  sus- 
tained. 

"  Inter.  9.  Was  the  extra  privilege  referred  to  and  the  can- 
cellation entered  upon  your  record  on  the  authority  of  those 
two  letters  B.  and  C? 

"Answer.  Yes,  sir.  The  privilege  was  asked  to  cover 
the  Arkansas  river.  The  assistant  secretary,  in  writing  the 
privilege  mentioned  the  Mississippi  river  below  Memphis,  in 
order  to  give  him  the  privilege  of  reaching  the  Arkansas. 
The  cancellation  by  Atwood  and  Nicholas  was  intended  to 
cancel  the  same  privilege,  and  the  return  premium  was  made 
to  cover  the  whole  privilege." 

The  ninth  question  was  directly  leading.  All  of  the 
answer  except  the  words  "Yes,  sir  "  was  not  responsive  to 
the  question  propounded.  Besides,  the  balance  of  the 
answer  was  illegal  and  incompetent,  as  it  tended  to  vary  and 
contradict  the  express  terms  of  the  policy.  The  language 
of  the  policy  is:  "In  consideration  of  six  per  cent  addi- 
tional premium,  privilege  is  hereby  granted  the  steamer 
Empire  to  navigate  the  Arkansas  river  and  the  Mississippi 
river  below  Cairo,  Illinois." 

The  privilege  granted  was  to  navigate  the  Arkansas  river 
its  entire  length,  and  the  Mississippi  river  below  Cairo,  Illi- 
nois. The  witness  says:  "  The  privilege  was  asked  to  cover 
the  Arkansas  river.  The  assistant  secretary,  in  writing  the 
privilege,  mentioned  the  Mississippi  river  below  Memphis, 
in  order  to  give  him  the  privilege  of  reaching  the  Arkansas." 

When  a  contract  is  reduced  to  writing,  the  legal  presump- 
tion is,  that  the  entire  contract,  as  finally  settled,  is  embraced 
therein,  and  all  oral  negotiations  or  stipulations  between  the 
parties  which  preceded  or  accompanied  the  execution  thereof 
axe  to  be  regarded  as  merged  in  it,  and  it  is  to  be  treated  as 
the  exclusive  medium  of  ascertaining  the  contract  by  which 
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the  parties  bound  themselves.  Cincinnati,  etc.,  R.  R.  Co.  v. 
Bearce,  28  Ind.  502. 

Parol  testimony  can  not  be  received  to  contradict  or 
vary  the  terms  of  a  written  agreement.  Oiler  v.  Card,  23 
Ind.*2I2. 

In  La  Forge  v.  Rickert,  5  Wend.  187,  it  was  said  that 
"where  the  legal  construction  and  effect  of  an  instrument 
are  well  settled,  it  is  varying  the  instrument  to  show  that  the 
parties  intended  something  else,  as  much  as  it  would  be  to 
prove  that  the  terms  used  were  not  In  accordance  with  the 
previous  agreement" 

The  Court  of  Appeals  of  New  York,  by  Seldew,  Judge,  in 
the  case  of  Ruse  v.  The  Mutual  Benefit  Life  Insurance  Com- 
pany, 23  N.  Y.  516,  states  the  whole  matter  clearly  and 
succinctly: 

"Nothing  is  better  settled  than  that,  where  two  parties 
have  entered  into  a  written  contract,  all  previous  negotia- 
tions and  propositions  in  relation  to  such  contract,  whether 
parol  or  written,  are  to  be  regarded  as  merged  in  the  final 
agreement  Such  preliminary  matter  may  sometimes  be 
admissible  under  the  rule  which  admits  evidence  of  the  sur- 
rounding circumstances  for  the  purpose  of  explaining  an 
ambiguous  expression;  but  never  where  the  terms  of  the  con- 
tract are  clear  and  explicit  The  legal  inference,  in  all  such 
cases,  if  the  contract  varies  from  what  has  been  previously 
said  or  written,  is,  that  the  parties,  upon  further  consideration, 
have  changed  their  views. 

"Policies  of  insurance  are  no  exception  to  this  rule." 

If  the  appellant  did  not  apply  for,  and  if  the  appellee  did 
not  intend  to  grant  to  him  the  privilege  of  navigating  the  Mis- 
sissippi river  below  Memphis,  but  only  intended  to  grant 
the  appellant  the  privilege  of  navigating  the  Mississippi 
river  from  Memphis  to  the  -mouth  of  the  Arkansas  river,  as 
a  means  of  reaching  the  latter  river,  and  as  an  incident  to 
such  privilege,  then  the  appellee  should  have  alleged  such 
bets  in  his  answer,  shown  bow  the  mistake  was  made,  and 
prayed  for  a  reformation  of  such  instrument,  and  when  so> 
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reformed  it  should  be  allowed  as  a  bar  to  the  action.  This 
might  have  been  done  in  this  action,  but  it  is  well  settled  by 
repeated  adjudications  of  this  court,  that  the  mistake  must 
be  alleged  and  affirmative  relief  asked  for,  as  in  a  cross  bill, 
that  the  instrument  be  reformed.  Rigsbee  v.  Trees,  21  Ind. 
227  ;  Rhode  v.  Green,  26  Ind.  83 ;  Conger  v.  Parker,  29  Ind. 
380. 

"  Inter.  10.  After  the  extra  privilege  above  named  was. 
cancelled,  was  it  or  not  ever  re-granted  by  the  company? 

"Answer.    It  was  never  re-granted." 

The  objection  urged  to  this  question  was,  that  it  was  lead- 
ing. We  think  the  above  question  was  necessarily  leading: 
and  not  objectionable  on  that  ground. 

The  thirteenth  question  to  Cassily  and  the  answer  were- 
as  follows: 

"Inter.  13.  Am  I  to  understand  that  the  copy  submitted 
will  be  an  exact  copy  of  the  policy  issued  to  Hicks  King,  if 
the  privilege  of  April  16th,  1868,  and  cancellation  of  July  13th, 
1868,  are  omitted? 

"  Answer.  Yes,  sir." 

The  above  question  could  not  have  been  well  asked  in  any 
other  form,  and  we  see  no  objection  to  it. 

The  motion  to  strike  out  parts  of  the  deposition  of  W. 
Byron  Carter  was  directed  against  the  fifth,  seventh,  eighth,. 
and  ninth  questions  and  answers,  which  were  as  follows: 

"Inter.  5.  Attach  and  make  part  of  this  deposition, 
marked  D  and  your  initials,  true  copies  of  the  entries  on  the 
books  of  the  company  of  the  original  insurance,  privilege,. 
and  cancellation  aforesaid. 

"Answer.  I  have  done  so,  and  marked  as  desired,  and  make 
them  apart  of  my  deposition." 

The  entries  referred  to,  marked  D.,  embrace  memoranda 
of  the  policy,of  the  extra  privilege,  and  of  a  cancellation  of 
the  extra  privilege. 

We  know  of  no  rule  of  evidence  or  statute  of  this  State, 
under  which  these  copies  of  entries  on  the  appellee's 
books  were  admissible  in  evidence  on  appellee's  behalf.    It 
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is  true  that  these  copies  are  verified  by  the  oath  of  the  depo- 
nent, but  they  are  not  "sworn  copies,"  within  the  meaning 
of  section  284  of  our  practice  act,  2  G.  &  H.  184.  For 
the  deponent  does  not  state  that  he  has  the  legal  custody  of 
appellee's  books ;  nor  does  he  state  that  the  copies,  marked 
D.,  are  true  and  full  copies  of  the  original  entries,  nor  that 
such  original  entries  have  remained  unaltered  from  their 
date,  to  the  best  of  deponent's  knowledge  and  belief.  These 
copies,  marked  D.,  were  therefore  inadmissible  under  our 
code,  as  evidence  of  appellee's  acts  and  proceedings  in  rela- 
tion to  the  matters  referred  to  in  said  copies.  And  the  court 
below  clearly  erred  in  overruling  appellant's  motion  to  sup- 
press the  said  fifth  interrogatory  to,  and  answer  of,  the  depo- 
nent, W.  Byron  Carter,  and  in  admitting  the  said  copies 
marked  D.,  as  evidence  in  this  cause.  And  the  same  remarks 
will  apply  to  all  of  the  copies  of  books,  which  are  made 
parts  of  any  of  the  depositions  taken  by  appellee,  and  which 
were  admitted  in  evidence  by  the  court  below,  over  appel- 
lant's objections  and  exceptions.  None  of  these  copies  were 
"sworn  copies,"  within  the  requirements  of  the  section 
above  cited  of  our  practice  act,  and  none  of  them  were 
legally  admissible  in  evidence. 

Section  284  is  as  follows : 

"Sec.  284.  The  acts  and  proceedings  of  corporations  may 
be  proved  by  a  swom  copy  of  the  record  of  such  acts  and 
proceedings ;  the  oath  shall  be  made  by  the  person  having 
the  legal  custody  of  such  records  and  shall  state  that  such 
transcript  is  a  true  and  full  copy  of  the  original,  and  that 
such  original  has  remained  unaltered  from  its  date,  to  the 
best  of  deponent's  knowledge  and  belief.  Such  sworn 
copies  shall  be  received  as  evidence  in  all  cases  in  which  the 
•original  would  be  evidence." 

By  the  above  section  it  is  provided,  that  such  sworn  copies 
shall  be  received  as  evidence  in  all  cases  in  which  the  origi- 
nal would  be  evidence."  It  was  not  intended  to  exclude  the 
original,  but  the  section  was  adopted  as  a  matter  of  conven- 
ience.   It  has  been  so  held  by  this  court.  The  Madison,  etc,  R. 
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JL.  Co.v.  Whitesel,  II  Intl.  55  ;  Greenv.  The  City  of  Jndianap- 
aiis,  25  Ind.  490 ;  Weston  v.  Lumley,  33  Ind.  486. 

It  was  held  in  Smith  v.  The  Indiana,  etc.,  R.  W.  Co.,  12  Ind. 
61,  that  a  copy  of  the  acts  and  proceedings  of  a  corpora- 
tion must  be  authenticated  as  required  by  section  284  of  the 
code.  Conceding,  without  deciding,  that  the  record  of  a 
corporation  might  be  authenticated  and  made  a  part  of  a  depo- 
sition, the  proof  would  have  to  conform  to  the  requirements 
of  section  284,  supra,  which  was  not  done  in  the  present 
case.  It  is  not  every  entry  which  may  be  made  in  the  books 
of  a  corporation  that  becomes  evidence  when  offered  by  the 
corporation.  If  the  entry  noting  the  rescission  of  the  contract 
and  the  cancellation  of  the  extra  privilege  was  made  with- 
out the  knowledge  or  consent  of  the  appellant,  the  entry 
would  nut  be  binding  upon  him,  and  would  not  be  admissi- 
ble as  evidence  of  the  facts  recited,  but  such  facts  might  be 
proved  otherwise.  Ex  parte  entries  could  not  become  evi- 
dence for  the  corporation,  though  they  might  be  evidence 
against  it 

We  are  not  prepared  to  say  from  the  facts  disclosed  by 
the  record,  whether  such  entry  was  made  under  such  circum- 
stances as  to  make  it  evidence  if  properly  authenticated. 

"Inter.  7.  After  the  said  extra  privilege  was  cancelled,  was 
it  ever  or  not  re-granted? 

"Answer.    Not  to  my  knowledge.' 

Our  ruling  is  the  same  as  on  the  tenth  question  in  deposi- 
tion of  Cassily. 

The  eighth  interrogatory  and  the  answer  of  Carter,  which 
are  precisely  like  the  eighth  propounded  to  Cassily,  were 
objected  to  for  similar  reasons,  and  we  need  not  repeat  what 
we  then  said. 

"  Inter.  9.  Where  a  boat  is  already  insured  with  privilege 
to  navigate  the  Mississippi  river  from  Cairo  to  Memphis,  is 
it  or  not  usual  to  make  an  extra  charge  for  permission  to 
navigate,  ths  Mississippi  river  below  Memphis,  and  if  so,  at 
what  rate  ? 

"Answer.  It  would  be  customary  to  make  an  extra  charge, 
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as  the  original  rate  charged  upon  limited  navigation  would 
be  predicated  upon  that  limited  navigation.  The  additional 
rate  would  depend  upon  the  class  of  boat  If  a  stern 
wheeler  probably  about  two  per  cent  additional." 

The  above  question  is  in  substance  the  same  as  the  eighth 
question  asked  of  Cassily,  and  for  the  reasons  then  stated, 
we  think  it  should  have  been  suppressed.  The  question, 
however,  is  subject  to  another  objection.  It  was  left  to  the 
witness  to  determine  whether  the  usualness  of  making  an 
extra  charge  refers  to  insurance  companies  generally  or  to 
^he  appellee  in  particular.  Neither  the  question  nor  the  answer 
discloses  which  was  meant 

The  court,  over  the  objection  of  appellant,  permitted  the 
appellee  to  read  in  evidence  what  was  said  to  be  a  true  copy 
of  the  original  policy.  The  appellant  filed  with  his  com- 
plaint a  copy  of  the  first  policy.  .  Upon  the  trial  he  read  in 
evidence  the  original  policy.  There  was  no  pretence  that  it 
was  not  the  true  and  genuine  policy  as  signed  by  the  appel- 
lee and  delivered  to  the  appellant  We  are  unable  to  see  the 
necessity  or  propriety  of  again  reading  the  policy  in  evi- 
dence, if  the  one  read  by  the  appellee  had  been  an  exact  copy 
of  the  original.  But  the  one  read  was  not  a  copy.  It  was 
not  signed,  or  countersigned,  or  sealed  by  the  officers  of  the 
insurance  company,  or  by  any  other  person.  It  had  no 
more  legal  effect  than  so  much  blank  paper.  Besides,  there 
was  inserted  in  the  body  of  it  the  following  words: 

"April  16th,  1868,  privilege  granted  to  navigate  the  Arkan- 
sas river  and  the  Mississippi  river  below  Cairo,  111.  Extra 
rate,  six  per  cent    Additional  premium,  $337.50. 

"July  13th,  1868.  Above  privilege  cancelled.  Return 
premium,  $202.50.     Earned,  $135." 

The  original  policy  was  issued,  properly  signed,  counter- 
signed, and  sealed,  and  delivered  to  the  appellant  on  the  24th. 
day  of  January,  1868.  It  was,  therefore,  impossible  that  the 
entries  made  in  April  and  July  following,  could  have  been  in 
the  original  policy.  Besides,  the  mode  adopted  of  proving 
the  cancellation  of  the  extra  privilege  is  unknown  to  the  law. 
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The  court  also  permitted  the  appellee  to  read  in  evidence, 
over  the  objection  and  exception  of  appellant,  what  was  called 
a  copy  of  the  privilege  to  navigate  the  Arkansas  river  and  the 
Mississippi  river  below  Cairo,  Illinois.  The  appellant  had  read 
in  evidence  the  original..  The  paper  read  was  not  signed  by 
any  person,  and  had  endorsed  on  it  its  cancellation.  It  is  not 
necessary  for  us  to  add  to  what  we  have  said  in  reference  to 
the  admission  in  evidence  of  the  supposed  copy  of  the  origi- 
nal policy. 

The  witness  Mac.  Huston  on  the  trial  was  shown  the 
additional  privilege  and  then  was  asked  by  the  appellee  to 
state  what  the  paper  was  called.  The  appellant  objected  to 
the  question,  because  the  same  was  immaterial  and  irrelevant, 
and  further,  because  the  paper  itself  showed  what  it  was. 

But  the  court  overruled  the  objection,  over  appellants 
exception,  and  the  witness  answered  thus : 

"The  Arkansas  river  privilege.  The  additional  privilege 
to  navigate  the  Arkansas  river." 

We  are  not  aware  of  any  principle  of  law  or  rule  of  prac- 
tice which  will  justify  the  admission  of  such  evidence.  It 
was  wholly  immaterial  what  the  paper  or  privilege  was 
called.  The  question  was,  what  privilege  was  granted  ?  And 
this  was  best  determined  by  an  inspection  and  construction 
of  the  policy  itself.  There  was  no  ambiguity,  either  patent 
or  latent  The  language  was  plain  and  express,  and  needed 
no  interpretation.  If  the  language  employed  to  express  the 
contract  had  been  put  into' the  policy  through  mistake  or 
accident,  the  remedy  was  by  a  reformation  of  the  contract. 
The  force  and  effect  of  a  written  instrument  can  not  be 
explained  away  or  destroyed  by  evidence  as  to  what  it  was 
called. 

There  was  no  controversy  in  the  court  below  as  to  the 
granting  of  the  extra  privilege  or  the  destruction  of  the  boat. 
The  real  question  was,  whether  there  had  been  a  restission  of 
the  contract.  If  the  insurance  company  surrendered  to  the 
appellant  his  premium  note,  upon  an  agreement  that  the  entire 
privilege  was  to  be  surrendered,  then  the  liability  of  the  com- 
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pany  terminated.  The  appellant  admits  that  the  privilege 
to  navigate  the  Arkansas  river  was  surrendered.  The  appel- 
lee contended  that  the  entire  privilege  was  surrendered,  and 
to  establish  such  (act  he  was  permitted  to  prove  by  parol 
evidence  that  the  company  never  intended  to  grant  to  the 
appellant  the  privilege  of  navigating  the  Mississippi  river 
below  the  mouth  of  the  Arkansas  river,  and  to  read  in  evi- 
dence the  entries  taken  from  the  books  of  the  company, 
showing  a  cancellation  of  the  entire  privilege.  There  is  no 
room  to  doubt,  that,  under  the  issues,  such  evidence  was 
incompetent  and  inadmissible.  Did  such  incompetent  evi- 
dence have  any  influence  upon  the  mind  of  the  learned 
and  usually  very  accurate  judge  who  presided  at  the  trial  of 
this  cause  ?  The  presumption  is,  that  it  did,  and  unless  it 
clearly  appears  that  it  did  not,  we  must  reverse  the  judg- 
ment. In  Thompsonv.  Wilson,  34  Ind.  94,  this  court  quoted 
with  approval,  the  following  language  used  in  the  case  of 
Btlden  v.  Nitolay,  4  E.  D.  Smith,  14: 

"  But  when  illegal  evidence  is,  in  fact,  received,  and  the 
return  states,  in  terms,  that  the  finding  of  the  court  below  is 
upon  consideration  of  all  the  evidence  given  upon 
the  subject;  we  are  not  at  liberty  to  disregard  the  error. 
In  such  ease  it  not  only  appears  that  the  improper  testimony 
may  have  influenced  the  court  in  its  finding  upon  the  facts, 
but  that  it  did  so."  When  illegal  evidence  has  gone  to  a 
jury,  it  may  be  withdrawn  by  the  court  and  the  jury  directed 
to  disregard  such  evidence.  There  is  nothing  in  the  record 
showing  that  the  court  disregarded  any  of  the  evidence  which 
had  been  admitted.  In  such  case,  we  are  bound  to  presume 
that  the  court  took  into  consideration  all  the  evidence  which 
had  a  bearing  upon  the  issue,  but  such  presumption  would 
not  be  indulged  where  wholly  immaterial  and  irrelevant  evi- 
dence had  been  admitted.  There  is  a  direct  conflict  in  the 
evidence  of  Mr.  Huston  and  the  appellant  upon  two  mate- 
rial points  that  had  an  important  bearing  upon  the  determi- 
nation of  the  cause.  The  improper  evidence  may  have  influ- 
enced the  decision  of  the  court. 
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The  residue  of  the  evidence,  after  the  improper  evidence 
is  rejected,  is  not  so  conclusively  in  favor  of  the  finding  of 
the  court,  that  we  can  say  that  such  improper  evidence  had 
no  weight  in  the  decision  of  the  cause. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  for  a  new  trial  in  accordance  with  this  opinion. 


DOWKIX  EIALf.  MeNDENHALL  KT  AL. 

From  the  Union  Common  Pleas. 

H.  B.  Payne  and  7.  C.  Mcintosh,  for  appellants. 

J.  Yaryan  and  L,  D,  Stubbs,  for  appellees. 

Downey,  C.  J. — This  was  an  action  by  the  appellants 
against  the  appellees,  and  in  the  common  pleas  there  was 
judgment  for  the  defendants,  a  motion  for  a  new  trial  having 
been  made  and  overruled.  There  is  but  a  single  well  assigned 
error,  the  sustaining  of  the  demurrer  of  the  defendants  to 
the  second  paragraph  of  the  complaint,  and  that  is  expressly 
waived  by  counsel  for  the  appellants  in  their  brief.  Sev- 
eral grounds  were  stated  in  the  motion  why  a  new  trial 
should  be  granted,  but  the  overruling  of  the  motion  is  not 
assigned  as  error.  In  this  condition  of  the  record,  there  is 
no  question  presented  for  our  decision. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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fore, the  general  denial  being  pleaded,  it  is  net  error  to  strike  eat  *  special 
Answer  setting  ttp  taupeitr  in  the  defendant. 

Practice. — Sufficiency  ef  Complaint. — Supreme  Court. — Where  a  complaint  is 
not  demurred  to,  and  on  appeal  it  is  not  assigned  for  error  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  no  question  m  to  the 
sufficiency  of  the  complaint  is  presented  to  the  Supreme  Court. 

SAME. — Immaterial  Evidence. — A  judgment  will  not  be  reversed  on  account  of 
the  admission  of  immaterial  evidence,  unless  it  appears  that  the  party  object- 
ing was  injured  in  his  rights  hy  its  admission. 

New  Trial. — Motion. — A  motion  for  a  new  trial,  on  the  ground  of  the  admis- 
sion of  improper  evidence,  must  specifically  point  out  what  evidence  was 


Same. — Appeal. — Evidence. — Where  the  whole  evidence  is  not  set  oat  in  the 
bill  of  exceptions,  the  Supreme  Court  cannot  consider  the  question  of  the 

insufficiency  of  the  evidence  to  sustain  the  verdict. 

From  the  Madison  Common  Pleas. 

R.  Lake,  W.  R.  Pierse,  and  H.  D.  Thompson,  for  appellant 

M.  S.  Robinson  and  J.  W.  Lavett,  for  appellee. 

Downey,  C.  J.- — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recoverthe  possession  of  personal  property. 
The  defendant  pleaded,  first,  the  general  denial,  and,  second, 
property  in  the  defendant  On  motion  of  the  plaintiff,  the 
second  paragraph  of  the  answer  was  stricken  out,  and  the 
question  was  reserved  by  the  defendant  by  a  bill  of  excep- 
tions. There  was  a  trial  by  the  court,  a  finding  for  the  plain- 
tiff, a  motion  for  a  new  trial  made  by  the  defendant  overruled, 
and  judgment  on  the  finding. 

The  assignment  of  errors  is,  in  some  respects,  peculiar, 
but  we  construe  it  as  alleging  that  there  was  error  in  striking 
out  the  second  paragraph  of  the  answer,  and  in  overruling 
the  motion  for  a  new  trial.  Counsel  discuss  the  sufficiency 
of  the  complaint,  but  there  was  no  demurrer  to  it,  nor  is  it 
assigned  as  error  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Hence  the  question 
as  to  its  sufficiency  Is  not  before  us. 
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There  was  no  error  in  striking  out  the  second  paragraph 
of  the  answer.  It  was  unnecessary.  Evidence  of  property 
in  the  defendant  was  admissible  under  the  issue  formed  by  the 
general  denial.  Kennedy  v.  Shaw,  38  Ind.  474.  It  is  not 
error  to  reject  special  paragraphs  setting  up  no  fact  not  put 
in  issue  by  the  general  denial. 

The  first  and  second  reasons  stated  why  a  new  trial  should 
have  been  granted  are,  that  the  court  admitted  evidence  con- 
cerning certain  personal  property,  not  in  controversy  in  this 
action.  Assuming  that  this  is  true,  and  yet  we  do  not  see 
that  it  should  cause  a  reversal  of  the  judgment.  We  will 
not  say  that  the  admission  of  immaterial  evidence  will  in  no 
case  justify  a  reversal  of  the  judgment  But  certainly  it 
will  not,  unless  it  appear  that  the  party  objecting  was  injured 
in  his  rights  by  its  admission.  Van  Vacter  v.  M'KUlip,  7 
Blackf.  578. 

The  third  reason  is,  that  the  court  erred  in  receiving 
"improper  and  incompetent  evidence"  on  the  trial  of  said 
cause,  over  the  objection  of  the  defendant.  See  Alley  v. 
Gavin,  40  Ind.  446,  and  Mooklar  v.  Lewis,  40  Ind.  1,  on  this 
subject. 

The  other  reasons  for  a  new  trial  call  in  question  the  suf- 
ficiency of  the  evidence.  The  bill  of  exceptions  which  is  in 
the  record  does  not  profess  to  contain  all  the  evidence.  For 
this  reason  we  can  not  consider  the  question. 

The  judgment  is  affirmed,  with  costs. 


Bradley  v.  Bradley. 


PMCTICZ. — Judicial  Discretion. — Ttmt  0/  Trial. — A  CCirrthia  loiue  discre- 
tion in  the  nutter  of  taking  op  came*  for  trial ;  and  where  m  came  ii  take* 
op  oat  of  its  order  and  tried  orer  the  objection  of  one  of  the  parties,  but 
without  an  application  for  ■  contirmnoo  or  pojtnomiaent,  it  will  be  p 
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the  contrary  not  appearing,  tint  good  ground  existed  for  the  action  of  the 

JOTT.— Tattmt*.— When  the  regular  panel  of  jurors  are  engaged  in  the  trial 
of  a  came,  the  court  may  direct  the  sheriff  to  call  bystanders  or  go  upon  the 
streets  or  into  die  country  and  summon  other  juror*. 

Same.— If  any  jnrora  of  the  regular  panel  are  preaent  and  not  engaged,  they 
should  be  called,  and  the  panel  then  filled  from  others,  at  the  court  may 
direct 

InterkOGAToriks  TO  Jury^— Where  interrogatories  are  submitted  to  a  jury,  if 
additional  ones  are  desired,  they  should  be  prepared  and  submitted  to  the 
court,  with  a  request  that  they  be  submitted  to  the  jury. 

SAME.— Annrtn  if  Jnttrreptforiu. — If  anawera  to  interrogatories  are  act  toll 
and  responsive,  objection  should  be  made  to  the  discharge  of  the  jury,  and 
it  should  be  ashed  that  they  be  sent  out  to  answer  further. 

Practice. — Alimony.— In  an  action  for  a  divorce,  where  objection  is  made  that 
the  amount  of  alimony  allowed  is  excessive,  it  must  appear  that  the  attention 
of  the  court  below  was  called  to  the  question,  either  by  a  motion  for  a  new 
trial  or  a  motion  to  modify  and  correct  the  judgment.  Assigning  aa  a  reason 
for  a  new  trial  that  the  jury  erred  in  its  finding  as  to  the  value  of  the  husband's 
property  is  not  sufficient. 

From  the  Hamilton  Common  Pleas. 

T.  y.  Kane  and  A.  F.  Shirts,  for  appellant 

D.  Mess  and  F.  if.  Trissat,  for  appellee. 

Buskirk,  J. — This  was  a  proceeding  by  the  appellee 
against  the  appellant,  to  obtain  a  divorce  and  alimony.  It 
was  shown  in  the  complaint  that  the  father  of  the  appellee 
had  devised  to  her  and  her  husband  jointly  a  tract  of  land, 
which  was  still  owned  by  them  and  constituted' the  most  of 
the  property  owned  by  them. 

The  defendant  answered  by  the  general  denial  and  a  spec- 
ial paragraph,  in  which  he  admitted  the  devise  of  the  land 
as  alleged  in  the  complaint,  but  alleged  that  it  was  at 
such  time  wild  and  unimproved  land,  and  that  he  had,  by 
clearing,  fencing,  and  cultivating  it,  greatly  added  to  its 
value.    There  was  a  reply  in  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  and  'resulted 
in  a  general  finding  for  appellee,  and  answers  to  interroga- 
tories showing  the  treatment  of  appellee  by  defendant,  and 
the  value  of  defendant's  property.  The  jury  did  not  find 
any  amount  of  alimony.    The  court  overruled  motions  for 
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a  new  trial  and  in  arrest  of  judgment,  and  decreed  a  divorce 
and  alimony. 
The  reasons  for  a  new  trial  are: 

1.  That  the  verdict  was  not  supported  by  the  evidence. 

2.  That  it  was  contrary  to  law. 

3.  That  the  verdict  of  the  jury  as  to  the  value  of  defend- 
ant's property  is  excessive. 

4.  For  irregularity  in  the  proceedings  of  the  court  in 
compelling  said  defendant  to  go  into  trial  of  said  cause 
before  the  same  was  called  in  regular  order  for  trial,  to  which 
the  defendant  at  the  time  objected  and  excepted,  whilst 
another  cause  was  pending  before  the  jury. 

5.  For  irregularity  in  the  proceedings  of  the  court  in  com- 
pelling said  defendant  to  go  to  trial  before  a  jury  selected 
from  the  bystanders,  there  being  a  regular  panel  in  attend- 
ance in  said  court,  over  his  objections. 

©".  For  error  of  law  committed  by  the  court  in  failing  to 
require  the  jury  to  find  on  all  the  issues  pending  in  said 
cause. 

7.  For  the  reason  the  jury  failed  to  find  upon  all  the  issues 
in  said  cause. 

The  defendant's  motion  in  arrest  of  judgment  was  based 
upon  supposed  erroneous  rulings,  as  set  out  in  the  third, 
fourth,  sixth,  and  seventh  reasons  for  a  new  trial 

The  only  valid  assignment  of  errors  is  based  upon  the 
action  of  die  court  in  overruling  the  motions  for  a  new  trial! 
and  in  arrest  of  judgment 

The  evidence  is  in  the  record  and  fully  supports  the  gen- 
eral verdict  of  the  jury,  and  the  answers  to  the  interrogatories 
show  that  the  defendant  had  been  a  habitual  drunkard  for 
twenty  years,  and  had  been  guilty  of  cruel  neglect  and  brutal 
treatment  of  his  wife  and  children.  The  evidence  on  these 
points  was  so  conclusive  and  overwhelming  that  the  appel- 
lant offered  no  evidence  in  rebuttal. 

In  our  opinion,  the  finding  of  the  jury  as  to  the  value  of 
the  defendant's  property  was  fully  supported  by  the  evidence. 

Did  the  court  err  in  trying  the  cause  upon  a  day  earlier 
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than  that  upon  which  it  stood  for  trial  on  the  docket?  It 
appears  from  a  bill  of  exceptions  in  the  record,  that  counsel 
for  appellee,  on  the  fifth  judicial  day  of  the  term,  moved  the 
court  to  set  the  cause  for  trial  on  a  day  earlier  than  it  stood 
on  the  docket,  and  that  the  court  thereupon  set  the  cause 
for  trial  on  the  seventh  judicial  day,  and  that  the  cause  was 
on  that  day  called  and  tried  over  the  objection  and  excep- 
tion of  the  appellant,  but  he  did  not  apply  for  a  continu- 
ance or  postponement. 

It  is  provided  by  section  321  of  the  code,  2  G.  &  II.  196, 
that  "  the  trial  in  each  action  shall  be  in  the  order  in  which 
it  stands  upon  the  docket ;  unless  the  court,  for  good  cause 
shown,  shall  direct  otherwise."  The  case  of  French  v.  How- 
ard, 14.Ind.455,  isin  point  In  that  case  the  court,  on  motion 
of  plaintiff's  attorney,  took  up  and  tried  the  cause  out  of 
its  order,  over  the  objection  and  exception  of  defendant, 
but  there  was  no  application  for  a  continuance  or  a  post- 
ponement. The  court  held  there  was  no  error,  as  the  court 
has  some  discretion  in  the  matter  of  taking  up  causes,  and 
that  it  would  be  presumed,  the  contrary  not  appearing,  that 
good  ground  for  the  action  of  the  court  existed. 

It  was  shown  upon  the  trial  that  the  appellee  was  in  very 
bad  health,  and  wholly  dependent  upon  her  relatives  and 
friends  for  the  necessaries  of  life  for  herself  and  her  afflicted 
daughter.  We  shall  indulge  the  presumption  that  the  court 
acted  upon  sufficient  information. 

It  also  appears  from  the  bill  of  exceptions,  that  when  the 
cause  was  called  for  trial,  the  appellant  demanded  a  trial 
by  jury ;  that  nine  of  the  regular  panel  were  engaged  in  the 
trial  of  another  cause,  but  it  does  not  appear  whether  they 
had  retired  to  consult  as  to  their  verdict ;  three  of  the  reg- 
ular panel  were  called  and  served  on  the  jury,  and  the 
residue  of  the  jury  was  made  up  from  bystanders. 

It  is  insisted  by  counsel  for  appellant,  that  he  was  entitled 
to  a  trial  by  the  regular  panel  of  jurors,  and  that  the  court 
possessed  no  power  to  call  jurors  from  the  bystanders  until 
all  of  the  regular  panel  had  been  exhausted ;  and  in  support 
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of  such  position  reference  is  made  to  Rogers  v.   The  State, 
33  Ind.  543. 

That  was  a  criminal  cause,  and  none  of  the  regular  jurors 
were  called  or  served  on  the  jury.  The  statute  is  different 
in  the  two  cases.  In  the  criminal  code,  it  is  provided,  that 
"  when  a  jury  trial  is  demanded,  the  sheriff  shall  call  a  jury ' 
in  the  manner  prescribed  by  law,  or  as  directed  by  the  court." 
2  G.  &  H.  408. 

It  is  provided  in  the  civil  code,  by  sec.  314,  2  G.  &  H. 
194,  that  "  when  the  regular  panel  is  exhausted,  or  is  insuffi- 
cient from  any  cause,  the  sheriff  shall  call  the  bystanders,  or 
fill  the  jury  in  such  manner  as  the  court  may  direct."  By  the 
section  last  quoted,  bystanders  may  be  called  when  the  regu- 
lar panel  is  exhausted,  or  when  the  regular  panel  is,  from 
any  cause,  insufficient.  We  think  the  regular  panel  is  insuffi- 
cient when  engaged  in  the  trial  of  another  cause.  In  such 
case,  the  court  may  direct  the  sheriff  to  call  the  bystanders, 
or  it  may  direct  the  sheriff  to  go  on  the  streets  or  in  the 
country  and  summon  jurors.  If  this  power  does  not  exist, 
there  would  be  much  delay  and  expense ;  for  if  the  regular 
panel  is  engaged  in  consulting  over  a  cause,  there  could  be 
no  other  jury  trial  until  the  regular  panel  return  into  court, 
although  that  might  be  a  week.  If  the  regular  panel  is  in 
court,  when  a  trial  by  jury  is  demanded,  it  should  be  called, 
and  when  exhausted  bystanders  should  be  called.  If  a  part 
of  the  regular  jurors  are  out  consulting  of  their  verdict, 
those  not  thus  engaged  should  be  called  and  the  panel  filled 
from  the  bystanders.  If  all  of  the  regular  panel  are  serv- 
ing on  a  jury,  then  a  jury  may  he  made  up  entirely  of  tales- 
men, selected  either  from  the  bystanders,  or  in  such  manner 
as  the  court  may  direct.  When  it  is  made  apparent  that 
the  ends  of  justice  demand  it,  the  court  may  order  a  special 
venire  and  direct  the  sheriff  to  select  the  jurors  from  per- 
sons residing  remote  from  the  parties  litigant.  In  the  pres- 
ent case,  nine  of  the  regular  panel  were  serving  upon  another 
jury.  The  remaining  three  were  called,  and  the  panel  was 
filled  from  the  bystanders.    The  appellant  did  not  demand 
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a  special  venire,  or  that  the  sheriff  should  go  out  of  the  court- 
house to  select  jurors  to  fill  up  the  panel.  It  does  not  appear 
that  he  was  prejudiced  in  his  defence  by  having  unfriendly 
'jurors  who  happened  to  be  in  court  forced  upon  the  jury. 
We  think  there  was  no  error  in  the  action  of  the  court  below 
in  selecting  the  jury. 

The  sixth  and  seventh  reasons  for  a  new  trial  present  in 
substance  the  same  question.  If  the  appellant  desired  addi- 
tional interrogatories  submitted  to  the  jury,  his  counsel 
should  have  prepared  them  and  submitted  them  to  the  court 
with  a  request  that  they  be  submitted  to  the  jury  and 
answered.  If  the  answers  to  the  interrogatories  were  not 
full  and  responsive,  the  appellant  should  have  objected  to 
the  discharge  of  the  jury  and  insisted  that  the  jury  should 
be  sent  out  and  required  to  answer  further.  Neither  of 
these  things  was  done,  and  the  appellant  cannot  be  heard  to 
complain. 

Counsel  for  appellant  have  discussed  at  length  the  action 
of  the  court  in  fixing  the  alimony,  and  have  endeavored  to 
prove  that  the  amount  decreed  was  excessive  and  oppressive. 
It  is  very  obvious  that  no  such  question  arises  in  the  record. 
To  present  such  a  question  in  this  court,  it  was  necessary 
that  the  attention  of  the  court  below  should  have  been  called 
to  the  matter,  either  in  the  motion  for  a  new  trial  or  to  mod- 
ify and  correct  the  judgment.  This  was  not  done.  It  was 
not  assigned  as  a  reason  for  a  new  trial,  nor  was  there  any 
motion  to  correct  or  modify  the  judgment,  or  any  objection 
either  in  form  or  substance  urged  to  the  judgment.  It  was 
assigned  as  a  reason  for  a  new  trial,  that  the  jury  erred  in  its' 
finding  as  to  the  value  of  appellant's  property.  The  finding 
of  the  jury  may  have  been  incorrect,  and  yet  the  judgment 
may  have  been  right.  The  finding  of  the  court  as  to  the 
divorce  and  alimony  preceded  the  motion  for  a  new  trial. 
The  motion  should  have  been  directed  to  the  finding  of  the 
court  fixing  the  amount  of  alimony,  and  not  to  the  answer 
of  the  jury  to  the  interrogatories  submitted  to  them  in  ref- 
erence to  the  value  of  the  property.    No  question  arises  in 
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the  record  in  reference  to  the  amount  of  alimony  allowed 
by  the  court. 

It  is  also  insisted  in  argument  that  the  court  should  have 
granted  a  new  trial,  because  it  was  not  sufficiently  proved 
that  the  plaintiff  had  been  a  bona  fide  resident  of  the  county 
of  Hamilton,  and  State  of  Indiana,  the  length  of  time 
required  by  the  statute.  It  is  also  argued  that  the  court  should 
have  arrested  the  judgment,  because  the  complaint  did  not 
sufficiently  aver  the  residence  of  the  plaintiff.  The  com- 
plaint was  entitled :  "  State  of  Indiana,  Hamilton  county, 
ss.  In  the  court  of  common  pleas  of  said  county,"  The 
complaint  commenced  as  follows :  "  Your  petitioner  respect- 
fully represents  that  she  has  been  a  bona  fide  resident  of  said 
county  for  many  years  last  past,"  etc. 

The  cause  was  tried  in  Hamilton.  It  was  proved  upon 
the  trial  that  the  plaintiff  had  resided  in  the  county  thirty 
or  forty  years.  We  think  it  sufficiently  appears  that  the 
plaintiff  was  in  good  faith  an  actual  resident  of  the  State 
and  county  where  the  action  was  commenced  and  tried. 

In  our  opinion,  the  court  committed  no  error  in  overruling 
the  motions  for  a  new  trial  and  in  arrest  of  judgment 

The  judgment  is  affirmed,  with  costs. 


Oihson  v.  Heritage. 


HUSBAND  ano  Wife. — Abandonment. — h'cccaarir.s.—  CmdtHaticH. — A  husband 
whose  wife  has  abandoned  him  without  cause  and  lived  apart  from  him,  with, 
out  means  of  support  of  her  own  or  furnished  by  him,  is  not  liable  to  a  per- 
son who,  with  notice  of  the  abandonment,  furnished  her  necessary  support 
during  the  separation,  though  she  has  afterward  returned  to  her  husband,  and 
he  has  received  her  and  lived  with  her  as  his  wife. 

From  the  Madison  Circuit  Court 

J.  A.  Harrison  and   W.  March,  for  appellant. 

M.  S.  Robinson  and  ?.  W.  Loved,  for  appellee. 
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Worden,  J. — This  was  an  action  by  the  appellant  a 
the  appellee,  upon  a  promissory  note  executed  by  the  defend- 
ant  to  the  plaintiff. 

Set-off  pleaded  exceeding  the  amount  of  the  note.  Issue, 
trial,  verdict  and  judgment  for  the  defendant.  The  plaintiff 
unsuccessfully  moved  for  a  new  trial,  and  excepted  to  the 
overruling  of  his  motion. 

The  court  gave  to  the  jury  the  following,  among  other 
instructions,  to  which  the  plaintiff  excepted: 

"2.  The  defendant's  set-off  consists  mainly  of  divers  arti- 
cles and  services  alleged  to  have  been  furnished  and  rendered 
to  the  plaintiff's  wife  and  her  infant  child.  If  you  find  from 
the  evidence  that  plaintiff's  wife  was  living  separate  from 
him;  that  she  had  abandoned  him,  and  had  sufficient  cause 
for  so  doing,  that  is,  such  excuse  as  will  entitle  her  to  a 
divorce  from  him  under  the  laws  of  Indiana ;  that  she  had 
no  means  of  support,  and  the  plaintiff  failed  to  provide  for 
her  support ;  and  the  defendant,  while  she  so  lived  away 
from  her  husband,  took  care  of  her  and  furnished  necessa- 
ries for  her  support,  or  empowered  other  persons  to  take 
care  of,  board,  and  nurse,  and  provide  for,  and  furnish  neces- 
saries for  her  and  her  child,  and  for  which  the  defendant 
paid  prior  to  the  commencement  of  this  suit,  you  will 
allow  defendant  the  value  of  such  services  and  articles 
you  find  from  the  evidence  were  so  done  and  furnished 
and  were  necessary  for  the  support  and  maintenance  of  her- 
self and  child. 

*'  3.  But  if  you  find  from  the  evidence  that  plaintiff's  wife 
abandoned  him  without  such  sufficient  cause,  and  defendant 
knew  of  such  abandonment,  and  afterward  furnished  her 
necessaries  in  the  manner  aforesaid,  the  plaintiff  is  not  liable 
for  necessaries  so  furnished  by  the  defendant  or  any  other 
person. 

"  4.  If  you  find  from  the  evidence,  however,  that  she  had 
abandoned  him  without  such  sufficient  cause,  and  the  defend- 
ant, having  knowledge  of  such  abandonment,  furnished  her 
necessary  support ;  that  she  had  not  the  means  for  her  sup- 
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port,  and  that  plaintiff  failed  to  provide  for  her  support  while 
so  living  apart,  and  afterward  she  returned  to  her  husband, 
and  he  received  her  back  and  lived  with  her  as  his  wife,  he 
is  liable  for  necessaries  so  furnished  during  said  absence." 

Passing  over  the  second  and  third  charge,  we  proceed  to. 
the  fourth,  which  we  think  is  fatally  erroneous. 

The  substance  of  that  charge  is,  that  if  the  plaintiff's 
wife  abandoned  him  without  cause,  and  lived  apart  from 
him,  she  having  no  means  of  support,  and  he  furnishing; 
none,  and  the  defendant,  having  notice  of  the  abandonment, 
furnished  her  necessary  support  during  such  separation,  the 
plaintiff  was  liable  therefor,  if  she  afterward  returned  to- 
him,  and  he  received  her  and  lived  with  her  as  his  wife. 

"The  duties  of  the  wife,  while  cohabiting  with  her  hus- 
band, form  the  consideration  of  his  liability.  He  is  accord- 
ingly bound  to  provide  for  her  in  his  family ;  and  while  he 
is  not  guilty  of  any  cruelty,  and  is  willing  to  provide  her 
a  home,  and  all  reasonable  necessaries  there,  he  is  not  bound 
to  furnish  them  elsewhere.  All  persons  supplying  the  food,. 
lodging,  and  raiment,  of  a  married  woman  living  separate 
from  her  husband,  are  bound  to  make  inquiries,  and  they 
give  credit  at  their  peril."    2  Kent  Com.  147. 

But  the  point  of  the  charge  seems  to  be  that  the  husband; 
by  receiving  back  his  wife  and  living  with  her  as  such, 
becomes  liable  for  necessaries  furnished  her  during  her  sep- 
aration from  him,  when  he  would  not  have  been  but  for  hav- 
ing thus  received  her  back.  But  such,  we  think,  is  not  the 
law.  No  valid  reason  occurs  to  us  why  it  should  be  so. 
There  is,  to  be  sure,  a  passage  in  Kent,  at  the  page  before 
quoted,  that  seems  to  convey  such  idea.  He  says :  "  The 
very  fact  of  the  elopement  and  separation  is  sufficient  to 
put  persons  on  inquiry,  and  whoever  gives  the  wife  credit 
afterward,  gives  it  at  his  peril.  The  husband  is  not  liable 
unless  he  receives  his  wife  back  again."  If  the  author  meant 
by  the  passage,  that  the  husband  would  be  liable  for  neces- 
saries furnished  after  receiving  the  wife  back,  the  passage  is 
undoubtedly  correct.    But  if  the  learned  commentator  meant 
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that  the  husband  would  be  liable  after  having  received  the 
wife  back,  for  accessaries  furnished  during  her  absence,  when 
otherwise  he  would  not  be,  the  statement  is  not  sustained  by 
the  authorities  cited.  Appended  to  the  passage  in  question 
is  a  note  (b),  citing  Robinson  v.  Greinold,  I  Salic.  1 19 ;  Mor- 
ris v.  Martin,  Stra.  647 ;  Child  v.  Hardyman,  Stra.  875 ;  Man- 
by  v.  Scott,  1  Mod.  124;  1  Sid.  109;  1  Lev.  4,  S.  C;  12 
Johns.  293 ;  3  Pick.  289 ;  2  Halst  146.  The  cases  cited  do 
not  maintain  the  doctrine,  though  there  may  be  dicta  in  some 
of  them  that  seem  to  sustain  it  The  modern  authorities 
are  all  the  other  way.  The  case  in  12  Johns.,  M'Gakay  v. 
Williams,  recognizes  the  doctrine  "  that  if  a  woman  leaves 
her  husband,  and  lives  separately  from  him,  he  is  not  liable 
to  her  contracts  for  necessaries,  although  the  person  giving 
credit  to  her  does  not  knowof  theelopement;but  if  she  offers 
to  return,  and  her  husband  refuses  to  receive  her,  his  liability 
to  her  contracts  for  necessaries  revives  from  that  time." 

Chitty  says :  "  If,  after  an  elopement,  the  wife  return,  and 
the  husband  be  reconciled  and  receive  her  again,  he  becomes 
liable  upon  her  contracts  entered  into  after  the  reconcilia- 
tion, precisely  to  the  extent  to  which  he  was  responsible 
before  her  elopement,  and  as  if  it  had  not  taken  place." 
Chit.  Con.,  10  Am.  ed.,  193.  We  quote  also  the  following 
passage  from  1  Bishop  Mar.  &  Div.,  sec.  577:  "Where the 
separation  has  been  produced  by  the  fault  of  the  wife,  if  the 
husband  forgives  her  and  receives  her  back  to  cohabitation, 
he  cannot  afterward  set  up  this  fault  in  bar  to  an  action 
for  necessaries  furnished  subsequently  to  the  time  when  the 
condonation  passed ;  but  still  the  bar  remains  good  as  to 
necessaries  furnished  during  the  separation." 

In  the  case  of  Williams  v.  Prince,  3  Strob.  490,  the  ques- 
tion was  quite  well  considered,  and  it  was  there  held  that 
"  if  a  wife  leaves  her  husband,  and  is  received  back  by  him, 
he  does  not  become  liable  for  necessaries  supplied  to  her 
during  her  absence."  See,  also,  2  Smith  Lead.  Cas.,  Am. 
ed-.  P-  S03-  We  think  that  Chancellor  Kent,  in  the  last 
passage  quoted  from  his  invaluable  work,  having  in  view  the 
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authorities  cited  by  him,  meant  to  be  understood  only  that 
the  husband,  by  receiving  the  wife  back,  would  be  liable  for 
necessaries  furnished  after  that  time,  and  not  during  her 
absence. 

The  fourth  charge,  as  before  stated,  was  clearly  errone- 
ous, and  the  motion  for  a  new  trial  should  have  prevailed. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  for  a  new  trial. 

Petition  for  a  rehearing  overruled. 


Washington  Township  v.  Bonnkv  et  al. 

Practice. — Joint  Demurrer. — A  demurrer  slating  that  the  plaintiffs  "  demur 
to  the  second,  third,  and  fourth  paragraphs"  of  answer,  for  the  reason  that 
"said  paragraphs  nor  either  of  them  state  facts  sufficient,"  etc.,  is  a  joint 
demurrer ;  and  if  any  one  of  the  paragraphs  is  good,  the  demurrer  most  be 
orerruled  as  t  o  all. 

Pleading. — Complaint. — A  complaint  on  a  written  agreement,  made  by  a  town- 
ship trustee,  to  pay  for  certain  writing  tablets,  to  be  ■  ■  payable  when  the  funds 
come  in,"  must  show  that  fond*  sufficient  to  pay  the  demand  bad  come  Into 
the  treasury  before  the  bringing  of  the  suit,  and  that  such  funds  were  bj  law 
applicable  to  the  payment  of  the  claim  sued  on. 

Same. — An  allegation  in  such  complaint,  that  funds  have  crane  in  and  have 
been  used  by  the  township,  which  funds  were  by  law  directed  to  be  used  for 
the  purpose  of  paying  for  materials  of  like  character,  is  insufficient. 

From  the  Rush  Circuit  Court. 

L.  Sexton,  B.  L.  Smith,  and  F.  y.  Hall,  for  appellant. 

W.  Cassady,  G.  H,  Voss,  B.  F.  Davis,  and  y.  A.  Hotman, 
for  appellees. 

Downev,  C.  J.— The  appellees  sued  the  appellant  upon 
the  following  writing :  "  Washington  Township,  Rush  Co., 
Ind.,  March  20th,  1865.  This  certifies  that  there  is  due 
Messrs.  Bonney  &  Berry,  agents  for  educational  interests  in 
Indiana,  from  the  treasury  of  Washington  township,  Rush 
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county,  Ind.,  the  sum  of  seventy-two  dollars,  for  nine  sets  of 
Fayson,  Denton,  and  Scribner's  series  of  writing  tablets,  to  be 
delivered  at  the  examiner's  office,  payable  when  the  funds 
come  in  with  interest.  John  M.  Tego, 

"Township  Trustee." 

It  is  alleged  in  the  complaint  that  before  the  commence- 
ment of  this  suit,  in  a  reasonable  time,  to  wit,  thirty-five 
days  after  date  of  said  agreement,  at  the  place  agreed  upon, 
the  plaintiffs  delivered  the  said  nine  sets  of  writing  tablets 
at  the  office  of  the  said  county  examiner  for  the  order  and 
use  of  the  defendant,  and  said  defendant  was  then  immedi- 
ately notified  of  said  delivery,  and  funds  have  come  in  and 
been  used  by  her  since  the  delivery  of  said  tablets,  which, 
funds  so  received  were  by  law  directed  to  be  used  for  the 
purpose  of  paying  for  materials  of  this  character,  yet  the . 
defendant  has  not  paid  the  same,  but  refuses  so  to  do, 
although  often  demanded;  wherefore,  etc. 

The  defendant  demurred  to  the  complaint,  on  the  ground 
that  the  same  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled,  and  the 
defendant  excepted. 

The  defendant  then  pleaded  in  defence  of  the  action : 

i.  A  general  denial. 

2.  Want  of  consideration. 

3.  Fraud  in  obtaining  the  contract,  setting  out  the  partic- 

4.  The  same  in  substance  as  the  third. 

The  plaintiffs  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer  in  this  form : 

"  Come  now  the  plaintiffs  in  the  above  entitled  cause  by 
their  attorneys,  and  demur  to  the  second,  third,  and  fourth 
paragraphs  of  defendant's  answer,  for  the  following  grounds 
of  objection :  1.  Said  paragraphs  of  said  answer,  nor  either 
of  them,  state  facts  sufficient  to  constitute  a  cause  of  defence 
to  said  plaintiffs'  complaint." 

The  court  overruled  the  demurrer  as  to  the  second  para- 
graph, but  sustained  it  as  to  the  third  and  fourth. 
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The  plaintiff  then  replied  to  the  second  paragraph  of  the 
answer ;  the  issues  were  tried  by  a  jury ;  there  was  a  verdict 
for  the  plaintiffs,  a  motion  for  a  new  trial  overruled,  and  final 
judgment  rendered  on  the  verdict  in  favor  of  the  plaintiffs. 

Among  the  errors  assigned,  it  is  alleged  that  the  court 
erred  in  overruling  the  demurrer  to  the  complaint,  and  in 
sustaining  the  demurrer  to  the  third  and  fourth  paragraphs 
of  the  answer. 

We  will  assume  that  the  township  trustee  had  authority, 
under  the  circumstances,  to  make  the  contract.  We  do  not 
wish  to  decide  that  he  had,  without  a  fuller  argument  than  has 
been  furnished  us  in  this  case.  The  contract  stipulated  that 
the  amount  agreed  upon  should  be  paid  "  when  the  funds 
come  in."  This  means,  we  think,  when  sufficient  funds  come 
into  the  township  treasury,  which  are  applicable  to  the  pay- 
ment of  this  claim.  The  complaint  alleges  that  "funds have 
come  in  and  been  used  by  her,  the  township,  since  the  deliv- 
ery of  said  tablets,  which  funds  so  received  were  by  law 
directed  to  be  used  for  the  purpose  of  paying  for  materials 
of  this  character,"  etc.  This  does  not  show  that  funds  suffi- 
cient to  pay  the  demand  had  come  into  the  treasury  before 
the  bringing  of  this  action,  nor  does  it  show  that  the  funds 
which  are  alleged  to  have  come  in  were  by  law  applicable 
to  the  payment  of  the  claim  in  question.  It  is  alleged  that 
the  funds  "  were  used  for  the  purpose  of  paying  for  mate- 
rials of  this  character."  We  think  the  complaint  does  not 
sufficiently  show  that  the  contingency  had  happened  upon 
the  happening  of  which  the  claim  was  to  be  paid. 

The  demurrer  to  the  three  paragraphs  of  the  answer  was 
a  joint  demurrer.  It  states  that "  the  plaintiffs  demur  to  the 
second,  third,  and  fourth  paragraphs  of  defendant's  answer," 
etc.,  and,  in  assigning  causes,  states  that  the  paragraphs,  nor 
either  of  them,  constitute  a  cause  of  defence,  etc.  It  has 
been  held  that  where  a  party  demurs  to  each  of  the  para- 
graphs of  a  pleading,  the  demurrer  may  be  taken  dis- 
tributively,  and  is  equivalent  to  a  separate  demurrer  to  each 
paragraph.    Parker  v.  Thomas,  19  Ind.  213;  Fankbantr  v. 
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Fankbaner,  20  lad.  62.  We  are  unwilling  to  extend  this 
labor-saving  practice  any  further. 

The  second  paragraph  of  the  answer  was  an  answer  of  no 
consideration,  was  a  good  defence  to  the  action,  and  was  so 
held  by  the  circuit  court  It  is  a  rule  of  pleading,  that 
where  the  demurrer  is  to  -several  paragraphs  of  a  pleading 
jointly,  and  any  one  of  such  paragraphs  is  good,  the  demur- 
rer must  be  overruled  as  to  all  of  them,  yemeu  v.  The 
Honey  Creek  Draining  Co.,  39  Intl.  245  ;  The  yeffersonviiie, 
Madison,  and  Indianapolis  Railroad  Co.  v.  Cox,  37  Ind.  325  ; 
Heavenridge  v.  Mondy,  34  lad.  28.  Many  other  cases  might 
be  cited. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 


Huff  v.  Lawlor. 

VKNDOK  AND  PURCHASE*.— Demand.— Liquidated  Damages.— Condition  Prt- 

tident. — On  August  24th,  1873,  H.  executed  to  L.  a  contract  of  sale  of  cer- 
tain real  estate,  in  which  the  receipt  of  one  hundred  and  fifty  dollars  of  the  pur- 
chase-moil ey  was  admitted,  and  it  was  provided  that  a  like  sum  should  be  paid 
December  1st,  1873,  and  one  hundred  dollars  December  ist,  1874,  with  inter- 
est The  contract  contained  these  further  stipulations,  viz.  :  "  Notes  and 
mortgage  to  be  executed  for  the  deferred  payments  as  soon  as  deed  is  made. 
Now,  I  hereby  agree  to  cause  to  be  made  to  him"  L.  "  a  deed  of  convey- 
ance for  the  aforesaid  lands,  on  or  before  January  1st,  1873,  and  if  I  fail  to> 
make  such  deed  I  am  to  repay  to  said"  L.  "  the  aforesaid  sum  of  one  hundred 
and  fifty  dollars,  with  interest  from  this  date,  and  one  hundred  and  sixty  dol- 
lars agreed  damages."  Suit  by  L.  to  recover  the  one  hundred  and  fifty  dollars 
paid,  and  also  one  hundred  and  sixty  dollars  aa  liquidated  damages,  on  the 
failure  of  H.  to  convey  at  the  time  stipulated. 
Uild,  that  the  contract  required  H.  to  tender  a  conveyance  on  the  day  named, 
and  that  it  was  not  oecessary  to  aver  an  offer  by  L.  to  execute  his  notes  and 
mortgage  prior  to  a  tender  of  a  deed  by  H.    The  acts  of  the  parties  were  not 
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required  by  the  coutrart  to  be  concurrent,  but  the  execution  of  the  deed  w  « 

condition  precedent  to  the  making  of  the  notes  and  mortgage. 
Held,  also,  that  the  proper  construction  of  the  contract  for  the  mortgage  was, 

that  it  should  be  given  on  the  land  so  agreed  to  be  conveyed. 
Held,  also,  that  on  failure  of  H.  to  make  and  tender  the  deed  at  the  time  fixed, 

I*  was  entitled  to  recover  the  payment  made,  and  also  the  amount  agreed 


Same. — Tender  ef  Deed. — When  a  vendor  obligates  himself  to  execute  a  deed 
on  a  day  certain,  and  the  contract  provides  that  the  vendee  shall  execute  his 
notes  and  mortgage  for  deferred  payments  "  as  soon  as  a  deed  is  made,"  the 
tender  of  a  deed  need  not  be  absolute,  bat  the  vendor  must  sign  and  acknowl- 
edge the  deed,  and  may  tender  it  to  the  purchaser,  on  condition  that  the  latter 
execute  his  notes  and  mortgage  in  conformity  with  the  contract. 

Practice. — Bill  ef  Exception!. — Affidavits. — Affidavits  in  support  of  a  motion 
to  set  aside  a  default  are  not  •  part  of  the  record,  unless  made  so  bj  a  liill  of 


From  the  White  Circuit  Court 

W.  J.  Gridley,  C.  H.  Test,  and  D,  V,  Burns,  for  appellant 

B.  B.  Daily  and  C.  R.  Pollard,  for  appellee. 

Buskirk,  J. — The  appellee  sued  the  appellant  upon  the 
following  instrument : 

"  I  have  this  day  sold  to  Andrew  Lawlor  'the  following 
described  real  estate,  lying  in  Tippecanoe  county,  in  the 
State  of  Indiana,  to  wit:  Seventeen  acres  of  the  east  half 
of  the  south-east  quarter  of  section  four  (4),  north  of  range 
three  (3)  west,  being  thirty-four  poles  north  and  south  of 
the  north  end  of  said  tract;  upon  which  I  have  received  one 
hundred  and  fifty  dollars,  and  am  to  receive  one  hundred 
and  fifty  dollars,  December  1st,  1873,  one  hundred  dollars 
December  1st,  1874,  both  deferred  payments  with  interest 
from  this  date.  Notes  and  mortgage  to  be  executed  for  the 
deferred  payments  as  soon  as  deed  is  made.  Now,  I  hereby 
agree  to  cause  to  be  made  to  him  a  deed  of  conveyance  for 
the  aforesaid  lands  on  or  before  January  1st,  1873,  and  if  I 
fail  to  make  such  deed  I  am  to  repay  to  said  Andrew  Law- 
lor the  aforesaid  sum  of  one  hundred  and  fifty  dollars,  with 
interest  from  this  date,  and  one  hundred  and  sixty  dollars 
agreed  damages,  collectible  without  any  relief  from  valua- 
Vol.  XLV.— 6" 
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tion  or  appraisement  laws.  Given  under  my  hand  and  seal 
this  24th  day  of  August,  1872.  Asa  Huff." 

The  complaint  alleged  the  execution  of  the  foregoing 
instrument  and  the  payment  of  one  hundred  and  fifty  dol- 
lars, and  that  the  plaintiff  stood  ready  to  make  and  deliver 
his  notes  and  mortgage  for  the  deferred  payments,  when  the 
deed  of  conveyance  should  be  made,  at  the  time  mentioned 
in  said  written  agreement  The  complaint  then  concludes  as  fol- 
lows :  "  And  the  plaintiff  avers  and  charges  that  said  defend- 
ant did  not  make  or  cause  to  be  made  to  the  said  plaintiff 
the  said  deed  of  conveyance,  or  to  perform  his  part  of  said 
agreement.  Judgment  was  demanded  for  the  one  hundred 
and  fifty  dollars  paid  in  part  performance  of  said  contract, 
and  for  the  further  sum  of  one  hundred  and  sixty  dollars 
for  the  damages  agreed  upon." 

It  appears  from  the  record,  that  the  appellant  was  duly 
served  with  process,  and  being  called,  he  failed  to  appear 
and  was  defaulted.  Subsequently  the  appellant  moved  to 
set  aside  the  default,  but  the  motion  was  overruled.  The 
damages  were  assessed  by  the  court 

The  appellant  has  assigned  for  error  that  the  complaint 
does  not  contain  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  court  erred  in  overruling  the  motion  to 
set  aside  the  default. 

It  was  held  by  this  court,  in  Straderv.  Mamiitle,  33  Ind. 
in,  that  where  a  judgment  has  been  taken  by  default,  on  a 
complaint  which  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  the  defendant  may  appeal  to  the  Supreme 
Court  and  assign  for  error  the  insufficiency  of  the  com- 
plaint, without  having  made  a  motion  for  relief  in  the  court 
below. 

The  objection  urged  to  the  complaint  will  be  made  man- 
ifest from  the  following  extract  from  the  brief  of  counsel  for 
appellant : 

"  This  is  one  of  the  class  of  contracts  where  the  acts  to 
be  performed  by  the  parties  are  concurrent  and  simultane- 
ous.    A  court  of  equity  would  compel  neither  to  perform 
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until  the  other  had  offered  to  perform,  and  he  who  would 
take  the  initiative  must  have  offered  to  perform  his  part  of 
the  contract.  If  neither  had  tendered  a  performance,  the 
condition  of  the  defendant  was  the  best.  The  court  will 
notice  that  the  contract  reads,  as  soon  as  the  deed  is  made, 
appellee  is  to  execute  notes  and  mortgage,  etc.  He  is  fiot 
to  wait  until  the  deed  is  executed  and  delivered,  but  when 
made,  then  he  is  to  execute  the  notes  and  the  mortgage. 
Then  it  is  clear  that  he  should  have  tendered  the  notes  and 
mortgage  before  he  was  at  liberty  to  treat  the  contract  as  at 
an  end  and  sue  to  recover  back  the  money  he  had  paid,  and 
for  the  damages.  Or  at  any  rate,  there  should  have  been  a 
demand  and  refusal.  In  that  case  an  offer  to  perform  would 
not  have  been  necessary.  The  contract  does  not  show  on 
what  lands  the  mortgage  was  to  operate.  A  pleading  is  to 
be  taken  most  strongly  against  the  pleader ;  so  the  court  can 
not  say  that  the  mortgage  securing  the  notes  was  to  be  upon 
the  lands  agreed  to  be  conveyed." 

The  positions  assumed  by  counsel  for  appellant  arc,  in  our 
opinion,  untenable.  The  making  of  the  deed  by  the  appel- 
lee and  the  execution  of  the  notes  for  the  deferred  payments 
and  the  mortgage  to  secure  the  notes  were  not  concurrent 
acts.  The  appellant  was  required  to  execute  the  deed  on  a 
day  named.  In  such  case,  no  demand  was  required.  Mather 
v.  Scales,  35  Ind.  1.  The  appellant  was  required  to  make 
the  deed,  before  the  appellee  was  required  to  give  his  notes 
and  mortgage.  The  making  of  the  deed  constituted  a  con- 
dition precedent  to  the  giving  of  the  notes  and  the  execution 
of  the  mortgage.  While  it  is  not  expressly  provided  in  the 
written  agreement,  that  the  mortgage  was  to  be  taken  upon 
the  property  to  be  conveyed,  it  is  plainly  inferable  from  the 
whole  instrument  that  such  was  the  intention  of  the  parties. 
The  appellee  could  not  give  a  mortgage  upon  the  land  until 
it  was  conveyed  to  him.  The  signature  and  acknowledg- 
ment of  appellant  to  the  deed  would  not  make  it  operative 
as  a  conveyance.  Delivery  was  essential  to  its  valid  execu- 
tion and  operation  as  a  deed  of  conveyance.    HotchMss  v. 
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Olmstead,  3  7  Ind.  74,  andauthorities  there  cited.  The  appellant 
was  not  required  to  make  an  unconditional  delivery  of  the 
deed,  but  he  should  have  signed  and  acknowledged  the  deed 
and  'tendered  it  to  the  appellee,  on  the  condition  that 
the  notes  and  mortgage  were  executed.  Lynch  v.  Jennings, 
43*  Ind.  276.  The  appellee  was  not  required  to  tender  the 
notes  or  mortgage  prior  to  the  execution  of  the  deed.  la 
our  opinion,  the  complaint  was  good,  and  the  facts  stated 
entitled  the  appellant  to  the  relief  demanded  and  granted. 

We  proceed  to  enquire  whether  the  court  erred  in  refus- 
ing to  set  aside  the  default.  Upon  an  examination  of  the 
record,  we  find  that  the  clerk  has  copied  into  the  transcript 
what  purport  to  be  the  affidavits  which  were  read  In  sup- 
port of  the  motion  to  set  aside  the  default ;  and  in  copying 
into  the  transcript  the  bill  of  exceptions,  he  has  filled  the 
space  which  was  intended  for  an  insertion  of  the  motion  and 
affidavits  with  a  reference  to  the  lines  and  pages  of  the  rec- 
ord where  such  motion  and  affidavits  would  be  found.  This 
condition  of  the  record  presents  the  same  question  which 
arose  and  was  fully  considered  in  the  case  of  Keslerr.  Myers, 
41  Ind.  543.  For  the  reasons  there  stated,  we  hold  that  the 
motion  and  affidavits  constitute  no  part  of  the  record,  and 
that  no  question  arises  as  to  the  action  of  the  court  in  over- 
ruling such  motion. 

The  judgment  is  affirmed,  with  costs. 
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Rhoads  et  ai_  v.  Cushman,  Auditor. 

Tax  Assessment. — Statt  Board  of  Equalitaiiim. — A  circuit  court  cannot,  on 
the  complaint  of  tax-payers,  control,  reduce,  or  enlarge  the  amount  of  asscss- 
■lents  ai  fixed  by  the  State  Board  of  Equalization,  where  the  board  wal  prop- 
erty constituted,  and  where  no  fraud,  but  only  a.  men  mistake,  U  charged. 

From  the  Vermillion  Circuit  Court 

B.  &  Rhopds  and  M.  G,  Rhoads,  for  appellants. 

y.  C.  Denny,  Attorney  General,  for  appellee. 

Pettit,  J. — The  only  question  in  this  case  is,  after  the 
State  Board  of  Equalisation  of  assessments,  under  the  act  of 
the  21st  of  December,  1872,  being  "an  act  to  provide  for  a 
uniform  assessment  of  property,  and  ■  for  the  collection  and 
return  of  taxes  thereon,"  Acts  of  Special  Session  1872, 
page  57,  has  fixed  the  rate  of  taxation  in  each  county,  can  the 
circuit  court  of  a  county,  or  of  each  county,  control,  reduce, 
qr  enlarge  the  amount  of  the  assessments  of  the  State  Board 
of  Equalization,  where  the  board  was  properly  constituted, 
and  where  no  fraud,  but  only  a  mere  mistake,  is  charged,  on 
lie  complaint  of  the  tax-payers?  We  are  clearly  of  the 
opinion  that  a  court  has  no  power  to  do  any  such  thing. 
The  State  Board  of  Equalization  is  the  final  arbiter  on  this 
question,  if  it  is  legally  organized  and  acts  without  fraud.  It 
is  an  administrative,  not  a  judicial,  question. 

Section '  289  of  the  act  above  named  is  this :  "  Lands 
shall  be  equalized  by  adding  to  the  aggregate  value  thereof, 
in  every  county  in  which  said  board  may  believe  the  valua- 
tion to  be  too  low,  such  rate  per  centum  as  will  raise  the 
same  to  its  proper  proportionate  value,  and  by  deducting  from 
the  aggregate  assessed  value  thereof,  in  every  county  in  which 
said  board  may  believe  the  valuation  to  be  too  high,  such  per 
centum  as  will  reduce  the  same  to  its  proper  value.  Town 
and  city  lots  shall  be  equalized  in  the  same  manner  herein 
provided  for  equalizing  lands,  and,  atthe  option  of  said  board, 
may  be  combined  and  equalised  with  lands." 

We  hold  that  this  law  is  directory  only  to  theState  Board 
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of  Equalization,  and  cannot  be  controlled  by  the  courts, 
when  the  power  conferred  is  honestly  exercised.  In  sup- 
port of  this  ruling  we  cite,  without  quoting,  Stewart  v. 
Maph,  70  Pa.  St  221 ;  Clinton  School  District's  Appeal,  56 
Pa.  St  31$;  Bell  v.  Pierce,  4%  Barb.  51  j  GUpatrick  v.  Inhab- 
itants, etc.,  57  Maine,  277;  Genesee  Valley  Nat' I  Bank  v. 
Supervisors,  etc.,  53  Barb.  223 ;  Western  Railroad  Company  v. 
Nolan,  48  N.  Y.513. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Schoolev  v.  Fletcher  ft  al. 

Promissory  Note.— Rights  of  Parties  Amongst  'JTirmseha.— As  to  the  pay. 
ees  of  a  promissory  note,  the  makew  arc  all  principals  and  equally  liable;  the 
creditor  has  the  right  to  hold  all  the  makers,  whether  principals  or  indorse™, 
for  the  entire  debt ;  but  the  rights  and  liabilities  of  the  makers  amongst  them- 
selves depend  upon  the  contract  between  them,  upon  the  relation  each  may 
sustain  to  the  other  and  to  the  transaction. 

PeactiCe. — Appeal. — A  judgment  will  not  be  reversed,  because  a  demurrer  to  a 
bad  answer  has  been  overruled,  where  the  Ending  on  the  issue  therein  pre- 
sented has  been  against  the  party  filing  such  answer. 

Co-Sureties. —  "Judgment. — When  two  sureties  are  sued  upon  a  promissory 
note,  one  of  (hem  who  has  paid  half  the  note  is  not  entitled  to  an  order 
directing  the  sheriff  to  levy  an  execution  that  may  be  issued  to  collect  the  resi- 
due upon  the  property  of  his  co-surety  exclusively.  The  creditor  has  his 
remedy  against  all  the  makers  for  all  of  the  debt;  and  sections  674  and  675 
of  the  code  only  authorize  the  court  to  order  that  the  property  of  the  prin- 
cipal shall  be  sold  before  resort  is  had  to  that  of  the  surety. 

Same. — Contribution. — It  is  only  when  one  surety  has  paid  more  than  hia 
■hare  of  the  liability  that  he  can  call  upon  a  co-surety  for  contribution. 

From  the  Marion  Superior  Court. 

J.  Hanna  and  F.  Kntfler,  for  appellant 

N.  B.  Taylor,  F  Rand,  E.  Taylor,  F.  M  Finch,  and  %  A. 
Finch,  for  appellees. 

Buskirk,  J. — The  original  action  was  by  Fletcher  and 
Churchman  against  Zeigler,  Finch,  and  Schooley,  upon  a 
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negotiable  promissory  note,  executed  by  Zeigler  and  Finch, 
payable  to  Schooley,  who  indorsed  it  to  the  plaintiffs. 

It  does  not  appear  from  the  record  that  Zeigler  appeared 
and  answered,  or  that  he  was  defaulted,  or  that  judgment 
was  rendered  against  him. 

The  appellant  answered  the .  complaint  by  the  general 
denial  and  payment  He  also  riled  a  cross  complaint  against 
the  appellees,  under  sections  674  and  675  of  the  code,  2  G. 
&  H.  308,  309,  in  which  he  averred,  in  substance,  that  Zeigler 
and  Finch  were  joint  makers  and  principals  in  the  note  and 
were  primarily  liable,  and  that  he  was  only  an  accommoda- 
tion indorser  or  surety  for  Zeigler  and  Finch,  and  asked  that 
their  property  should  be  first  exhausted  before  resort  should 
be  had  to  his  property. 

Fletcher  and  Churchman  answered  the  cross  complaint  by 
the  general  denial. 

Finch  answered  the  cross  complaint  in  three  paragraphs. 
The  first  was  a  denial.  The  other  two  alleged,  in  substance, 
that  Zeigler  was  the  principal  in  the  note,  and  that  he  was 
an  accommodation  indorser  for  Zeigler  and  a  co-surety  with 
Schooley,  and  that  before  the  commencement  of  the  suit  he 
had  paid  one-half  of  the  principal,  interest,  and  cost  of  pro- 
test, and  asked  that  the  court  should  order  that  the  judg- 
ment should  be  made  by  the  levy  and  sale  of  the  property 
of  Schooley  before  he  should  be  required  to  pay  any  more. 

Schooley  demurred  to  the  second  and  third  paragraphs  of 
the  answer  of  Finch,  but  the  demurrer  was  overruled,  and 
appellant  excepted.  He  then  replied  in  denial  of  such  par- 
agraphs. 

The  issues  were  submitted  to  the  court  for  trial. 

The  court  found  that  Zeigler  was  the  principal  in  the  note, 
and  that  Finch  and  Schooley  were  accommodation  indorser* 
and  co-sureties.  Schooley  moved  the  court  for  a  new  trial, 
both  in  the  original  action,  and  as  between  himself  and 
Finch.     The  motion  was  overruled,  and  he  again  excepted. 

Finch  moved  the  court  for  an  order  requiring  the  sheriff 
to  first  levy  upon  and  sell  the  property  of  Schooley,  but  the 
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motion  was  overruled,  and  he  excepted  mad  has  reserved  th* 
question  by  a  bill  of  exceptions. 

Schooley  has  assigned  for  error  the  overruling  of  his 
demurrer  to  the  second  and  third  paragraphs  of  the  answer 
of  Finch  to  his  cross  complaint,  and  the  overruling  of  his 
motion  for  a  new  trial. 

Finch  has  assigned  as  a  cross  error  the  overruling  of  a 
motion  to  require  the  sheriff  to  first  exhaust  the  property  of 
Schooley. 

The  first  question  presented  for  our  decision  is,  whether 
the  court  erred  is  overruling  the  demurrer  to  the  second  and 
third  paragraphs  of  the  answer  of  Finch.  The  cross  com- 
plaint alleged  that  Finch  was  a  joint  maker  with  Zeigler. 
This  Finch  denied  in  the  first  paragraph  of  his  answer,  and 
In  the  second  averred  that  he  signed  the  note  as  the  surety 
of  Zeigler  and  as  co-surety  with  Schooley.  The  cross  com- 
plaint and  its  denial  raised  the  question  as  to  the  character 
in  which  Finch  signed  the  note.  Under  that  issue,  proof  was 
admissible  to  show  whether  he  assumed  the  liability  of  a 
maker  or  surety.  The  second  paragraph  of  his  answer  pre-" 
sented  precisely  the  same  question,  and  as  every  (act  averred 
therein  was  admissible  under  the  general  denial  the  appel- 
lant was  not  and  could  not  have  been  injured  by  the  action 
of  the  court  in  overruling  the  demurrer  thereto.  Such  par- 
agraph neither  benefited  Finch  nor  injured  Schooley.  There 
was  no  error  in  overruling  the  demurrer. 

The  third  paragraph  of  the  answer  proceeded  upon  the 
theory  that  as  Finch  had,  as  the  co-surety  of  Schooley,  paid 
one-half  of  the  debt,  his  liability  to  the  plaintiffs  was  sus- 
pended until  the  property  of  Schooley  was  exhausted 
Such  theory  is  unsound.  As  between  the  makers  and  pay- 
ees, the  relation  of  the  parties  is  fixed  by  the  note  itself.  As 
to  the  payees,  the  makers  are  all  principals  and  equally  lian 
ble.  The  creditor  has  the  right  to  hold  all  the  makers, 
whether  they  are  principals  or  indorsers,  for  all  of  the  debt 
until  it  is  all  paid  Fart  payment  by  Finch  did  not  release 
bis  liability.    But  the  rights  and  liabilities  of  the  makers, 
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amongst  themselves,  depend  upon  the  contract  between  them, 
upon  the  relation  each  may  sustain  to  the  other  and  to  the 
transaction.     Bowser  v.  Rtndeli,  31  Ind,  128. 

The  third  paragraph  of  the  answer  was  clearly  bad,  and 
the  court  erred  in  overruling  the  demurrer,  but  such  error 
should  not  reverse  the  judgment,  because  the  court  found 
against  Finch  on  that  issue.  The  error  was,  therefore,  a 
harmless  one. 

But  it  is  earnestly  insisted  that  the  court  erred  in  over* 
ruling  the  motion  for  a  new  trial,  for  the  reason  that  the 
finding  of  the  court,  that  Finch  was  an  indorser  for  Zeigler 
and  a  co-surety  with  Schooley,  is  not  supported  by  the  evi- 
dence. The  learned  judge,  who  presided  at  the  trial  in 
special  term  and  heard  all  the  evidence,  found  that  Finch  was 
only  a  surety  and  not  a  principal  in  the  note,  and  this  find- 
ing was  affirmed  by  all  the  judges  in  general  term.  We 
have  carefully  read  and  duly  considered  all  the  evidence  and 
entertain  no  doubt  that  the  finding  is  fully  supported  by  the 
evidence.  The  evidence  of  the  appellant  alone,  disregarding 
all  the  other  evidence,  fully  justified  the  finding.  The  only 
evidence  tending  to  support  the  assumption  that  Finch  was 
a  principal  was  the  testimony  of  the  appellant  that  Zeigler 
told  him  that  Finch  was  a  joint  maker  with  him,  but  there 
was  no  evidence  that  Finch  ever  authorized  Zeigler  to  speak 
for  him,  and  in  the  absence  of  such  proof  Finch  can  not  be 
bound  by  the  unauthorized  statement  of  Zeigler.  But,  in 
this  statement,  Schooley  is  contradicted  by  the  testimony  of 
Zeigler,  who  testified  that  he  borrowed  the  money  for  his 
own  use;  that  Finch  received  none  of  the  money,  and  only 
signed  as  surety;  that  Schooley  indorsed  the  note  before 
Finch  signed  it  The  testimony  of  Fabius  M.  Finch  and 
John  A.  Finch  fully  and  clearly  showed  that  Finch  signed 
the  note  as  an  accommodation  indorser,  after  Schooley  had 
signed  it,  and  that  he  received  none  of  the  money.  There 
seems  to  be  no  room  to  doubt  that  Finch  was  a  co-surety 
with  Schooley.  There  was  no  error  in  overruling  the  motion 
for  a  new  trial, 
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Did  the  court  err  in  overruling  the  motion  of  Finch 
requiring  the  sheriff  to  first  exhaust  the  property  of  Schooley  ? 
We  think  it  did  not  In  the  first  place,  sections  674  and 
675  only  authorize  the  court  to  order  that  the  property  of 
the  principal  shall  be  exhausted  before  resort  is  had  to  the 
property  of  the  surety.  Such  sections  do  not  authorize  the 
court  to  order  that  the  debt  shall  be  made  by  the  levy  and 
sale  of  the  property  of  one  or  more  of  the  sureties.  The 
creditor  has  his  remedy  against  all  the  makers  for  all  of  the 
debt  In  the  second  place,  no  question  of  contribution  arose 
in  the  case.  It  is  only  where  one  surety  has  paid  more  than 
his  share  of  the  liability  that  he  can  call  upon  a  co-surety  for 
contribution.  Finch  had  only  paid  one-half  of  thedebt  and 
therefore  had  no  claim  for  contribution  against  his  co-surety. 
It  is  not  pretended  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  as  to  the  original  plaintiffs.  There 
was  no  shadow  of  a  defence  to  the  note  as  against  the  origi- 
nal plaintiffs.  There  was  no  attempt  to  support  the  plea  of 
payment  by  Schooley. 

The  judgment  is  affirmed,  with  costs  and  eight  per  cent. 
damages. 


The  Cleveland,  Columbus,  Cincinnati,  and  Indianapolis 
Railroad  Co.  v.  Brown. 

K  ajlboad.— Injury  to  CaOU.—Fetia.—^berc  a  portion  of  the  fence  of  a  iafl- 
road  wu  burned,  and  one  week  thereafter  cattle  entered  upon  the  back 
through  the  opening;  ao  caused,  and  were  injured  by  a  pacing  train ; 

Held,  that  the  delay  in  repairing  the  fence  was  unreasonably  long,  and  that  the 
railroad  company  was  liable  for  the  injury  to  the  cattle. 

From  the  Madison  Circuit  Court 

y.  A.  Harrison,  for  appellant. 

M.  S,  Robinson  and  y.  W.  Lovttt,  for  appellee. 
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Buseirk,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  under  the  statute,  to  recover  damages  for  kill- 
ing and  injuring  cattle  of  appellee.  The  complaint  was  in 
two  paragraphs.  The  first  charged  the  killing  of  one  and 
the  injury  of  two  other  head  of  cattle.  The  second  charged 
the  killing  of  a  steer  at  a  different  time  and  place  from  that 
named  in  the  first  paragraph  of  the  complaint  There  was 
issue,  trial  by  the  court,  finding  for  appellee,  and,  over  a 
motion  for  a  new  trial,  judgment  on  the  finding. 

The  only  error  assigned  is  overruling  the  motion  for  a 
new  trial.    . 

We  will  first  consider  the  injury  complained  of  in  the  first 
paragraph  of  the  complaint. 

It  was  clearly  proved  that  a  train  of  cars  on  appellant's 
road  killed  one  and  injured  two  head  of  cattle  belonging  to 
appellee ;  that  the  one  killed  was  worth  twenty-five  dollars,  and 
that  the  injury  to  the  two  others  amounted  to  fifteen  dollars. 
The  appellant's  road  had  been  fenced,  but  a  portion  of  the 
fence  had  been  burned  down,  and  the  cattle  had  gotten  on 
the  track  through  the  gap  made  by  the  fire.  At  the  place 
where  the  cattle  got  on  the  track,  about  twenty  panels  of  fence 
had  been  burned  and  torn  down  to  prevent  burning  more  of 
the  fence.  There  were  some  smaller  gaps  in  the  fence  made 
by  burning,  near  to  the  place  where  the  cattle  got  on  the  track. 
The  decided  weight  of  the  evidence  was,  that  the  fence  had 
been  burned  about  two  weeks  before  the  injury  to  appellee's 
cattle.  Two  persons  residing  in  the  neighborhood  were 
quite  certain  that  the  fence  had  been  down  two  weeks.  The 
foreman  of  that  section  testified  that  the  fence  was  down 
about  two  weeks,  but  was  of  opinion  that  appellee's  cattle 
were  injured  about  a  week  after  the  fence  was  burned. 
Assuming  that  this  witness  is  correct,  as  to  the  length  of 
time  the  fence  had  been  down  before  the  injury,  it  presents 
for  decision  the  question  whether  a  delay  of  one  week  in 
repairing  was  unreasonable  and  charged  the  appellant  with 
negligence.    Counsel  for  appellant  relies  upon  the  cases  of 
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The  Toledo  and  Wabash  Railway  Co.  v.  Darnels,  21  Ind.  256, 
and  Indianapolis,  etc..  Railroad  Co.  v.  Trvitt,  24  Ind.  162. 

In  the  case  first  cited,  it  was  shown  that  the  fence  had 
been  accidentally  burned  down,  and  that  it  had  been  repaired 
within  twenty-four  hours  after  notice  of  the  accident,  and 
that  the  Injury  occurred  after  notice  and  before  the  fence 
was  repaired.  It  was  held  that  the  fence  was  repaired  within 
a  reasonable  time,  and  that  the  company  was  not  liable. 

In  the  other  case,  the  fence  was  burned  down  at  five  or  sue 
o'clock  in  the  evening,  and  was  put  up  early  the  next  morn- 
ing. The  cattle  were  killed  during  the  night.  It  was  held 
that  the  fence  was  repaired  within  a  reasonable  time,  and 
that  the  company  was  not  liable. 

It  was  shown  that  the  foreman  of  the  section  where  the  fence 
was  burned  had  notice  of  its  destruction,  and  no  excuse  was 
shown  for  the  failure  to  rebuild  the  fence  sooner.  It  is  man- 
ifest, when  we  consider  the  time  necessary  to  repair,  that  the 
delay  was  unreasonable,  and  the  company  is  liable.  The 
Toledo,etc.t  Railway  Co.  v.  Cohen,  44  Ind.  444. 

In  support  of  the  second  paragraph  of  the  complaint,  It 
was  shown  that  a  freight  train  on  appellant's  road  ran  over 
and  killed  a  steer  belonging  to  appellee  which  was  of  the 
value  of  ten  dollars.  The  evidence  as  to  the  place  where 
the  steer  was  killed  is  as  follows : 

Jesse  Seybert  testified:  "  I  was  hauling  wood  near  the 
switch,  and  we  had  stopped  to  eat  dinner;  heard  the  whistle 
blowing  ;  we  jumped  upon  wagon,  saw  the  cars  strike  one 
and  knock  it  off,  a  white  yearling  steer ;  the  cars  broke  Its 
hind  leg.  *  *  *  The  gate  to  the  railroad  was  left  open ; 
the  cattle  went  in  at  the  gate,  also  out  of  it.  I  drove  them 
out  several  times.  Mr.  Dorian  had  charge  of  the  gate. 
Gate  was  there  to  haul  wood  into  it  Dorran  was  working 
for  the  railroad  company.  I  was  hauling  wood  for  the 
company.  Several  other  persons  also  hauling  wood.  It 
was  a  freight  train." 

This  witness,  on  cress-examination,  testified ;  "  This  gate 
was  on  the  west  side  of  the  railroad ;  don't  know  who  put 
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it  there.  It  was  not  a  gate,  it  was  a  pair  of  bars ;  they 
hung  a  gate  afterward.  *  *  *  County  road  runs  east 
and  west  near  there.  *  *  *  This  is  at  a  switch  at  the 
saw-mill;  switch  lays  north  of  public  road  spoken  of. 
Switch,  the  south  end  of  it,  not  over  forty  yards ;  gate  right 
west  of  switch ;  in  Saw-mill  there  Dorran  then  had  a  kind 
of  grocery ;  switch  used  for  loading  and  unloading  lumber; 
took  off  saw-logs;  still  continues  to  be  used,  the  switch; 
saw-mill  not  there." 

On  re-examination,  he  testified:  "Had  driven  cattle  out 
die  evening  before ;  the  switch  not  more  than  forty  yards 
from  place  of  injury." 

James  Seybert  testified:  "I  was  hauling  wood  to  the 
road,  and  as  we  drove  out  heard  the  whistle  blow.  I  got 
up  in  my  wagon  and  saw  the  engine  knock  the  steer  off;  it 
had  its  hind  leg  broken.  *  *  * "  Saw  cattle  go  through 
the  bars  the  day  before ;  bars  were  down  and  had  been  for 
a  week  before ;  don't  know  of  any  other  place  where  steer 
could  have  got  in."  . 

This  witness,  on  cross-examination,  testified :  "  I  did  not 
put  up  the  bars,  when  passing  in  and  out ;  had  been  one* 
before,  and  was  then  going  out  when  calf  was  killed.  About 
one  hundred  and  fifty  yards  oft*  when  engine  struck  calf; 
calf  from  road  where  you  cross  to  railroad  was  perhaps  some 
one  hundred  and  fifty  yards." 

Patrick  Moran,  who  was  in  the  employment  of  appellant, 
as  foreman  of  that  section,  after  testifying  about  the  burning 
of  the  fence  at  the  place  where  the  cattle  mentioned  in  first 
paragraph  of  complaint  were  injured,  proceeded  to  say :  "  I 
heard  about  white  steer  of  Brown's  being  killed  at  the  switch, 
did  not  see  it.  Switch  is  nine  or  ten  rods  long.  Dorran 
used  switch  for  transporting  saw-logs  and  stuff  and  wood 
from ;  switch  put  in  by  the  company.  Switch  still  continues 
to  be  used  for  public  place." 

It  is  insisted  by  counsel  for  appellant  that  the  white  steer 
was  killed  at  a  place  where  the  company  was  not  required 
to  fence  the  road.    It  is  quite  likely  that  the  learned  coun- 
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scl  engaged  in  this  cause  may,  from  their  personal  knowl- 
edge of  the  locus  in  quo,  understand  the  above  testimony, 
but  we  confess  that  it  is  wholly  incomprehensible  to  us. 
From  it  we  cannot  tell  whether  the  switch  was  built  by  the 
railroad  or  was  connected  with  the  saw-mill.  Nor  can  we  tell 
the  relative  positions  of  the  switch  and  the  public  road  that 
is  spoken  of,  nor  how  far  the  gate  or  pair  of  bars  were  from 
the  public  highway,  or  whether  the  gate  was  connected  with 
the  switch  or  the  main  track.  We  cannot  determine  from 
the  evidence  whether  the  company  was  or  was  not  required 
to  fence  the  road  at  the  place  where  the  gate  or  bars  were 
situated.  It  does  appear  that  a  fence  had  been  placed  there, 
but  had  been  left  open  by  the  employees  of  the  appellant 
The  fact  that  a  fence  had  been  put  where  the  steer  got  on  to 
the  track  raises  a  presumption  that  the  appellant  or  some 
person  supposed  that  a  fence  was  proper. 

The  jury,  who  are  presumed  to  have  been  made  acquainted 
with  all  the  surroundings  of  the  place  where  the  steer  got 
on  the  track,  found,  that  the  appellant  was  required  to  fence 
at  such  place  and  had  failed  to  keep  it  securely  fenced,  and 
in  the  confused  and  unsatisfactory  condition  of  the  evidence, 
we  cannot  disturb  their  finding  upon  the  point  in  question. 

There  was  no  error  committed  by  the  court  in  overruling 
the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 


Smith  v.  The  Duck  Pond  Ditching  Association. 

DlTCHnra  Association. — Assessment.— Sunny  and  Estimatt  of  Coit.~K  com- 
plaint by  a  draining  asnociatiGu  organized  under  the  act  of  May  22d,  1869, 
to  enforce  tie  collection  of  *  ditching  assessment,  must  allege  a  surrey  and 
estimate  of  the  out,  and  ahow  that  the  estimated  cost  will  not  exceed  the 

lint  of  the  assessment*. 
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From  the  Hendricks  Circuit  Court 

C.  C.  Nave  and  C.  A.  Nave,  for  appellant. 

Buskirx,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  enforce  an  assessment  of  benefits.  There 
was  issue,  trial  by  the  court,  finding  for  appellee,  and,  over 
a  motion  for  a  new  trial,  judgment  on  the  finding. 

The  errors  assigned  call  in  question  the  action  of  the  court 
in  overruling  the  demurrer  to  the  complaint,  in  sustaining 
demurrers  to  the  fourth  and  fifth  paragraphs  of  the  answer, 
and  in  overruling  the  motion  for  a  new  trial. 

Did  the  court  err  in  overruling  the  demurrer  to  the  com- 
plaint ? 

The  first  objection  urged  by  counsel  for  appellant  to  the 
complaint  is,  that  it  does  not  contain  an  averment  that  the 
original  corporators  were  the  owners  of  wet  lands  and  inter- 
ested in  reclaiming  wet  and  overflowed  lands.  The  objection 
is  not  supported  by  the  record.  The  complaint  expressly 
alleges  that  the  original  incorporators  were  the  owners  of  wet 
lands  and  interested  in  reclaiming  wet  and  overflowed  lands. 

The  second  objection  is,  that  it  is  not  averred  that  the 
association  gave  bond  as  required  by  law.  It  is  plainly 
averred  that  bond  was  given. 

The  third  objection  is,  that  the  articles  of  association  do 
not  show  the  termini,  course,  and  length  of  the  proposed 
ditch.  The  question  does  not  arise  in  the  record.  The 
action  is  based  upon  the  assessment  and  not  upon  the  arti- 
cles of  association.  The  question  can  only  be  raised  by 
answer.  See  Rtekison  Ditching  Association  v.  HUlis,  40  Ind. 
408. 

It  is,  in  the  fourth  place,  contended  that  it  is  not  sufficiently 
averred  in  the  complaint  that  the  proposed  ditch  was  less 
than  five  miles  in  lenght  We  think  the  averment  is  sufficient.  , 

Finally,  it  is  urged  that  the  complaint  is  bad,  because  it 
is  not  alleged  that  there  was  a  survey  and  estimate  of  the 
cost,  and  because  it  is  not  shown  that  the  estimated  cost  will 
not  exceed  the  aggregate  amount  of  the  assessment.  This 
objection  is  well  taken  and  is  fatal.     The  association  was 
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organized  under  the  act  of  May  22d,  1869.  The  precise 
question  arose  and  was  decided  by  this  court  in  Etckison 
Ditching  Association  v.  Hillis,  40  Ind.  408.  The  court  after 
quoting  the  seventh  section  of  said  act  say :  "  It  seems  very 
plain  to  us  that,  before  any  assessment  can  be  collected,  there 
must  be  a  survey  and  estimate  of  the  costs,  so  that  it  may 
be  known  whether  the  cost  of  the  work  will  exceed  the 
aggregate  amount  of  the  assessments;  for  if  such  is  the  case, 
the  work  cannot  be  further  prosecuted.  There  can  be  no 
valid  reason  urged  in  favor  of  the  collection  of  a  part  of  the 
assessments,  when  the  aggregate  amount  is  less  than  the 
cost  of  the  work.  No  part  of  the  assessment  should  be  col- 
lected unless  the  entire  work  can  be  constructed. 

"  In  our  opinion,  the  complaint  is  defective  for  not  alleg- 
ing a  survey  and  estimate,  and  for  not  showing  that  the  esti- 
mated cost  would  not  exceed  the  aggregate  amount  of  the 


In  the  present  case,  there  is  no  averment  in  the  complaint 
in  reference  to  a  survey  and  estimate  of  the  cost  of  the  con- 
struction of  the  proposed  work.  This  renders  the  complaint 
fatally  defective. 

The  court  erred  in  overruling  die  demurrer  to  the  com- 
plaint, which  error  must  result  in  a  reversal  of  the  judgment. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


Colter  v.  Frese  et  al. 

Mechanic's  Lien. — Material-Man.— Pi.  material-man  wto  famishes  materials, 
not  to  the  owner,  but  to  the  contractor,  for  the  erection  of  a  new  building,  can 
acquire  and  enforce  a  lien  on  the  building,  and  on  the  interest  of  the  owner 
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of  the  real  estate  on  which  the  building  stands,  to  the  extent  of  the  value  of 
the  materials  furnished. 
Same. — Payment  to  Contractor, — Notice. — Such  lien,  if  the  notice  U  filed  with- 
in the  time  limited  by  the  statute,  is  not  defeated  by  the  fact  that  the  owner, 
before  the  filing  of  the  notice  of  intention  to  hold  the  lien,  has  paid  the  con- 
tractor  in  full  for  the  work  end  materials. 

From  the  Marion  Superior  Court 

R.  P.  Parker,  H.  Lee,  and  %  B.  Elam,  for  appellant 

H.  Dailey  and  G.  W.  Spahr,  for  appellees. 

Worden,  J.— This  was  an  action  by  Charles  Frese  and 
Charles  F.  Hahn  against  Richard  S.  Colter,  to  enforce  a 
supposed  lien  which  the  plaintiffs  had  acquired  upon  certain 
real  estate  described  in  the  complaint,  owned  by  Colter,  for 
materials  furnished  by  the  plaintiffs  to  Green  &  Taylor,  who 
were  contractors  with  Colter,  for  the  erection  of  a  house 
.  upon  the  premises  described.  John  A.  Lyons  and  the  Indian- 
apolis Manufacturers  and  Carpenters'  Union  were  made, 
parties  defendants,  and  they  each  filed  a  cross  complaint 
against  Colter  to  enforce  a  like  lien. 

Colter  Bled  separate  answers  to  the  original  and  cross 
complaints.  The  third  paragraph  of  each  of  these  answers 
alleged,  in  substance,  that  he,  Colter,  was  the  owner  of  the 
premises ;  that  he  made  a  contract  with  Green  &  Taylor, 
and  no  one  else,  for  the  furnishing  of  the  materials  and  the 
erection  of  the  house ;  that  in  pursuance  of  the  contract 
Green  &  Taylor  furnished  the  materials  and  erected  the 
house;  and  that  before  notices  of  an  intention  to  hold  said 
liens  were  filed  in  the  recorder's  office,  he  fully  paid  and 
satisfied  Green  &  Taylor  for  the  work  done  and  materials 
furnished. 

Demurrers  were  filed  respectively  to  each  of  these  para- 
graphs of  answer,  for  want  of  sufficient  facts,  but  were  over- 
ruled, and  exception  taken. 

Issues  of  fact  were  formed  and  the  cause  submitted  to  the 
court  for  trial. 

The  court  made  a  special  finding,  which  it  is  not  neces- 
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sary  to  set  out  in  full.  The  finding  embraces  all  the  facts 
necessary  to  the  establishment  of  the  lien  of  the  original 
plaintiffs,  as  well  as  of  Lyon  and  the  other  cross  complainant, 
If  as  material-men  furnishing  materials  to  the  contractor  of 
Colter,  they  are  entitled  to  such  lien,  and  unless  they  are 
precluded  by  the  fact  that  before  notices  of  the  intent  to  hold 
the  liens  were  filed  in  the  proper  office.  Colter  settled  with 
and  paid  off  his  contractors  in  full.  The  court  held,  as  a 
conclusion  of  law,  from  the  facts  found,  that  neither  the 
original  plaintiffs,  nor  the  cross  complainants,  were  entitled  to 
maintain  their  supposed  liens,  and  rendered  judgment  against 
all  of  them  in  favor  of  Colter. 

Due -exceptions  were  taken  to  the  conclusions  of  law. 

On  appeal  to  the  general  term,  the  judgment  rendered  at 
special  term  was  reversed,  the  court  holding  that  error  was 
committed  in  overruling  the  demurrers  to  the  paragraphs 
*  of  answer  mentioned,  and  in  the  conclusions  of  law. 

From  the  judgment  of  reversal  thus  rendered  at  general 
term,  an  appeal  has  been  taken  to  this  court,  and  the  same 
questions  are  presented  here  as  were  presented  to  the  court 
below  at  general  term. 

The  two  questions  thus  presented  have  been  elaborately 
argued  by  counsel.    They  may  be  stated  as  follows : 

1.  Can  a  material-man  who  furnishes  materials,  not  to  the 
owner,  but  to  the  contractor,  for  the  erection  of  a  new  build- 
ing, acquire  and  enforce  a  lien  on  the  building  and  on  the 
interest  of  the  owner  of  the  lot  on  which  it  stands,  to  the 
extent  of  the  value  of  the  materials  furnished  ? 

2.  If  such  lien  can  be  acquired,  is  it  defeated  by  the  fact 
that  the  owner,  before  the  filing  of  the  notice  of  intention 
to  hold  the  lien,  it  being  filed  within  the  time  limited,  has 
paid  off  the  contractor  in  full  for  the  work  and  materials? 

That  such  lien  can  be  acquired  was  decided  by  this  court 
in  the  case  of  Barker  v.  Buett,  35  Ind.  297.  We  have  been 
earnestly  pressed  to  reconsider  the  decision  in  that  case. 
We  have  done  so,  but  have  again  reached  the  same  conclu- 
sion. 
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In  that  cue,  the  original  and  attended  sections  of  the 
entire  statute*  relating  to  mechanic's  liens  were  brought 
together  and  set  out  At  the  risk  of  some  prolixity,  we 
again  transcribe  two  of  the  sections,  being  those  on  which 
the  questions  here  involved  mainly  depend. 

"  Sec  647.  Mechanics,  and  all  persons  performing  labor, 
or  furnishing  materials  for  the  construction  or  repair  of  any 
building,  or  who  may  have  furnished  any  engine  or  other 
machinery  for  any  mill,  distillery  or  other  manufactory  may 
have  a  lien  separately  or  jointly  upon  the  building  which 
they  may  have  constructed  or  repaired,  or  upon  any  build- 
ings, mill,  distillery,  or  other  manufactory  for  which  they  may 
have  furnished  materials  of  any  description  and  on  the  inter- 
est of  the  owner  in  the  lot  or  land  on  which  it  stands,  to  the 
extent  of  the  value  of  any  labor  done  or  materials  furnished, 
.  or  for  both. 

"  Sec.  648.  The  provisions  of  this  act  shall  only  extend  to 
work  done  or  materials  furnished  on  new  buildings,  or  to  a 
contract  entered  into  with  the  owner  of  any  building  for 
repairs,  or  to  the  engine  or  other  machinery  furnished  for 
any  mill,  distillery  or  other  manufactory,  unless  furnished  to 
the  owner  of  the  land  on  which  the  same  may  be  situate, 
and  not  to  any  contract  made  with  the  tenant,  except  only 
to  the  extent  of  his  interest." 

Section  049  provides  for  a  personal  liability  of  the  owner 
of  a  building  in  favor  of  any  sub-contractor,  journeyman, 
or  laborer  employed  in  the  construction  or  repair,  or  furnish- 
ing materials  for  any  building,  not  to  exceed,  however,  the 
amount  due,  or  that  may  become  due,  from  the  owner  to  the 
employer. 

This  section  is  confined  to  the  subject  of  personal  liability, 
and  has  no  relation  whatever  to  liens  on  property. 

The  other  sections  of  the  article  provide  for  the  manner 
of  acquiring  and  enforcing  the  liens. 

If  the  original  plaintiffs  and  the  cross  complainants  are  not 
entitled  respectively  to  their  liens,  it  must  be  in  consequence 
of  the  circumstance  that  the  materials  were  furnished  by 


ioo  SUPREME  COURT  OF  INDIANA. 

Colter  V  Frew  tt  a!, 

them  to  Green  &  Taylor,  the  contractors  of  Colter,  and  not 
to  Colter  himself. 

But  upon  reviewing  the  statute  and  again  considering  its 
terms,  we  find  ourselves  utterly  unable  to  give  it  a  construc- 
tion that  will  limit  the  material-man's  right  of  lien  to  cases 
where  the  materials  are  furnished  to  the  owner.  If  such  is 
the  case  as  to  material-men,  it  must  be  so  as  to  mechanics 
and  all  persons  performing  labor,  for  they  all  stand  upon  the 
same  ground,  so  far  as  this  provision  of  the  statute  is  con- 
cerned. 

Section  647  provides  that  mechanics  and  all  persons  per- 
forming labor,  or  furnishing  materials  for  the  construction 
or  repair  of  any  building,  shall  have  a  lien,  without  any  lim- 
itation in  respect  to  the  person  to  whom  the  materials  are 
furnished,  or  for  whom  the  labor  may  be  performed.  But 
the  meaning  of  this  section  is  placed  beyond  doubt  by  the 
next  We  quote  the  following  paragraph  from  the  opinion 
of  this  court,  in  the  case  of  Baylies  v.  Sinex,  21  Ind.  45,  in 
relation  to  the  two  sections :  "  It  is  evident  the  647th  sec- 
tion, above  set  out,  does  not  give  a  lien  upon  the  engine  or 
■  other  machinery  furnished,  as  distinct  from  the  building, 
but  only  upon  the  building,  or  the  lot  or  land  upon  which  it 
stands. 

"The  648th  section  Is  somewhat  obscurely  worded,  but -it 
does  not,  as  we  think,  extend  the  remedy  given  by  the  pre- 
ceding section,  but  rather  limits  or  qualifies  it  It  limits  the 
remedy  given  by  the  preceding  section,  first,  to  cases  where 
work  has  been  done  or  materials  furnished  on  new  buildings; 
second,  to  cases  where  contracts  have  been  entered  into  with, 
the  owners  of  buildings  for  repairs ;  third,  to  cases  where 
•  engines  or  other  machinery  have  been  furnished,  etc.,  to  the 
owner  of  the  land ;  excluding  all  contracts  with  tenants, 
except  only  to  the  extent  of  their  interests.  Its  object  was, 
undoubtedly,  to  prevent  a  tenant  from  encumbering  prop- 
erty with  liens,  except  to  the  extent  of  his  interest  in  the 
property.     Lynam  v.  King,  9  Ind.  3." 

The  legislature  limited  what  would  otherwise  perhaps 
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have  been  the  effect  of  section  647,  by  providing  in  section 
648,  in  substance,  that  tenants  shall  not  encumber  property 
with  liens  except  as  to  their  interest  in  the  property,  by 
requiring  the  contract  for  repairs  to  be  made  with  the  owner 
0/  the  property,  and  not  with  the  tenant  merely,  or  that  the 
engine  or  other  machinery  be  furnished  to  the  owner,  in 
order  to  create  a  lien  as  against  his  interest  in  the  property; 
leaving  the  implication  irresistible  that  where  a  new  build- 
ing is  erected  by  the  owner,  whether  he  lets  the  work .  to  a 
contractor  or  pursues  any  other  mode  of  accomplishing  the 
result,  the  person  performing  labor  on,  or  furnishing  mate- 
rials for,  the  building,  may  have  a  lien,  whether  the  labor  be 
performed  for  the  owner,  or  the  materials  be  furnished 
directly  to  him  or  to  his  contractor. 

The  building  must  be  erected  by  the  authority  and  direc- 
tion of  the  owner,  in  order  that  any  lien  may  be  acquired  as 
against  him.  No  one  by  committing  a  trespass  upon  anoth- 
er's land  can  acquire  a  Hen  upon  it ;  nor  can  one  by  furnish- 
ing materials  for  the  erection  of  a  building,  which  the  owner 
of  the  land  has  not  authorized  to  be  built,  acquire  such  . 
lien.  But  where  the  owner  causes  a  building  to  be  erected, 
whether  he  lets  the  work  and  the  furnishing  of  the  materi- 
als as  an  entire  contract,  or  pursues  some  other  course, 
those  performing  labor  on,  or  furnishing  materials  for,  the 
building  are  entitled  to  a  lien,  as  provided  for. 

This  is  in  accordance  with  the  plain  and  unequivocal  pro- 
visions of  the  statute.  We  shall,  before  closing  this  opin- 
ion, return  to  this  proposition  again,  but  we  will,  for  con- 
venience, here  notice  the  second  question,  as  the  first  and 
second  are  in  some  degree  blended  together.   * 

Is  the  lien  of  the  mechanic,  laborer,  or  material-man 
defeated  by  the  payment,  to  .the  contractor  by  the  owner,  . 
of  the  whole  amount  due  the  contractor,  before  notice  of 
an  intention  to  hold  a  Hen  has  been  filed? 

Section  650  provides  for  acquiring  a  lien  by  filing  in  the 
recorder's  office  of  the  county  a  notice  of  intention  to  hold 
a>  lien  on  the  property,  and  that  "  the  liens  so  created  shall 
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relate  to  the  time  when  the  work  upon  said  building  of 
repairs  began,  and  to  the  time  when  the  person  furnishing 
materials  began  to  furnish  the  same." 

We  have  already  seen  that,  by  the  provisions  of  section 
647,  the  mechanic,  laborer,  or  material-man  may  have  a  lien, 
not  to  the  extent  of  what  may  be  due  from  the  owner  to 
the  contractor,  but  "  to  the  extent  of  the  value  of  any  labor 
done  or  materials  furnished,  or  for  both."  By  the  next  sec- 
tion, the  lien  of  the  material-man  is  made  to  relate  to  the 
time  when  he  began  to  furnish  materials.  The  extent  of 
the  material-man's  lien  being  the  value  of  the  materials  fur- 
nished, and  the  time  It  attaches  being  the  time  when  he 
began  to  furnish  materials,  it  would,  in  our  opinion,  be  an 
utter  perversion  of  the  law,  to  hold  that  though  he  filed  his 
notice  within  the  prescribed  time,  yet  his  lien  shall  be 
defeated  by  full  payment  by  the  owner  to  the  contractor 
before  the  expiration  of  the  time  limited  for  the  filing  of  the 
notice.  This  proposition  seems  to  us  to  be  too  plain  to 
admit  of  much  argument  or  illustration.  That  such  pay- 
ment should  defeat  the  lien  confounds  all  ideas  of  the  force 
and  legal  effect  of  a  lien.  Indeed,  if  such  is  the  case,  there 
is  no  lien,  and  the  statute  which  attempts  to  confer  it  is  a 
dead  letter. 

Many  arguments  have  been  pressed  upon  our  considera- 
tion in  respect  to  this  point,  as  welt  as  upon  the  question 
whether  a  lien  can  be  acquired  on  account  of  work  done 
for,  or  materials  furnished  to,  a  contractor,  and  not  the 
owner.  The  most  of  them  are  based  upon  the  real  or  sup- 
posed hardships  of  the  law,  as  we  construe  it,  in  this,  that 
in  many  cases  it  subjects  the  owner  to  the  liability  of  making 
double  payment  for  the  same  work  or  materials,  and  pre- 
vents him  from  making  contracts  for  the  erection  of  build- 
ings and  the  furnishing  of  materials  therefor,  to  be  paid  for 
otherwise  than  in  money,  and  other  similar  inconveniences. 
These  arguments  might  have  much  force  if  addressed  to  the 
legislature,  whose  province  is  to  make  the  law,  but  can  have 
little  weight  against  the  clear  and  unequivocal  terms  of  a 


NOVEMBER  TERM,  1873. 


Golua v.  Frcse* 


statute,  when  addressed  to  a  court,  whose  province  is  to 
determine  what  the  law  is,  and  not  what  it  ought  to  be. 

The  statute  in  question  speaks  for  itself  in  unmistakable 
language.  No  argument  can  change  its  significance.  An 
act  of  the  legislature  isnot  of  such  plastic  nature  as  that  it  may 
be  moulded:  at  pleasure  by  the  courts  into  suc.h  form  as 
will  make  it  agree  with  the  standard  of  expediency,  or  of 
right  and  wrong,  which  the  judges  may  have  created. 
When  the  legislative  will  has  been  clearly  and  constitution- 
ally expressed,  the  courts  have  no  alternative  but  to  follow 
it  If  an  enactment  is  wrong  or  inexpedient,  the  legislature 
may  repeal  or  modify  it;  but  it  is  not  the  province  of  the 
courts  to  avoid  its  effect  by  construction  contrary  to.  its 
plain  intent  and  meaning.  While  much  has  been  said 
against  the  statute,  construed  as  we  think  it  must  be,  much) 
may  be  said  in  its  favor.  Its  object  is  to  secure  to  the 
mechanic}  laborer,  or  material-man,  compensation  for  hid 
work  or  materials.  It  prevents  the  owners  of  real  estate  from 
securing  to  themselves,  without  compensation,  the  benefits  of 
the  labor  and  materials  of  others,  by  means  of  low  contracts 
with  irresponsible  or  perhaps  dishonest  contractors.  The 
inconveniences  of  the  law  do  not  seem  to  us  to  be  insuperable* 
The  owner  may  withhold  from  the  contractor,  for  the  period 
of  sixty  days  after  the  completion  of  the  work,  enough  to 
protect  the  property  from  liens  for  work  or  materials.  If 
full  payment  is  made  at  the  end  of  that  time,  it  is  perhaps 
quite  as  prompt  as  payments  are  usually  made. 

It  is  urged  that  inasmuch  as  section  649  provides  that  sub- 
contractors, journeymen,  laborers,  and  material-men  may 
have  a  personal  action  against  the  owner  for  their  work  or 
materials,  by  giving  him  the  notice  therein  provided  for,  to 
the  extent  of  what  is  due,  or  may  become  due,  from  him  to 
the  contractor,  they  should  not  be  held  to  have  the  right  to 
acquire  a  lien.  We  find  nothing,  however,  in  this  section 
that,  in  our  opinion,  indicates  an  intent  on  the  part  of 
the  legislature  to  withhold  from  them  the  right  to  acquire 
a  lien  as  provided  for  in  the  two  preceding  sections. 
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'  The  contractor  has  the  right  to  a  lien  and  also  to  bis  per- 
sonal action  against  the  owner.  The  object  of  the  law  was 
to  place  the  sub-contractor,  journeyman,  laborer,  and  mate- 
rial-man upon  the  same  footing  with  the  contractor,  except 
that  the  personal  action  against  the  owner  in  favor  of  the 
sub-contractor,  etc.,  is  limited  by  the  amount  that  may  be 
due  or  may  become  due  from  the  owner  to  the  employer. 
The  lien  given  might  be  an  inadequate  remedy,  as  the  prop- 
erty might  be  previously  encumbered  to  an  extent  that  would 
render  the  lien  unavailable ;  hence  the  right  of  a  personal 
action  against  the  owner  is  conferred  to  the  extent  indicated. 
It  has  been  urged  that,  as  the  law  had  been  in  force  near 
twenty  years  before  any  one  sought  to  place  such  construc- 
tion upon  it  as  would  authorize  a  sub-contractor,  etc.,  to 
acquire  a  lien,  such  construction  should  not  prevail ;  that  the 
absence  of  any  attempt  to  acquire  and  enforce  such  lien, 
during  so  long  a  period  of-time,  is  evidence  of  general- 
acquiescence  that  it  cannot  be  acquired.  This  argument  has 
some  force,  but  it  cannot  prevail  over  the  clear  and  explicit 
terms  of  the  statute  conferring  the  right.  We  are  not  aware 
that  the  question  was  ever  raised  in  the  State  until  the  case 
of  Barker  v.  Buell,  supra.  See,  also,  O'HaUoran  v.  Leackty, 
39  Ind.  150.  But  new  points  frequently  arise  upon  statutes  a 
great  length  of  time  after  their  passage.  Thus,  it  was  not  until 
the  year  1840,  that  the  question  arose  in  England,  whether  a 
promise  by  the  defendant  to  the  plaintiff  to  pay  to  A.  B.  a 
debt  which  the  plaintiff  owed  to  A.  B.  was  within  the  statute 
of  frauds  passed  in  the  twenty-ninth  year  of  Charles  II., 
which  was  the  year  1676.  Thus,  the  statute  had  been  in 
force  one  hundred  and  sixty-four  years  before  the  question 
arose.  Eastwood  v.  Kenyan,  1 1  A.  &  E.  438 ;  Smith  Con, 
5th  ed.,  p.  108. 

We  have  also  been  referred  to  some  elementary  books  as 
authority  that  a  sub-contractor,  etc.,  cannot  acquire  a  lien 
under  the  statute  set  out.  The  statute  never  having  received 
construction  by  the  courts  upon  the  point  here  involved,  it  is 
obvious  that  any  comments  upon  it  in  this  respect  could- 


NOVEMBER  TERM,  1873. 


Colter  v.  Ftwe  it  a/. 


only  express  the  individual  views  of  the  party  making  them ; 
and  however  much  we  may  respect  the  authors  referred  to, 
we  cannot  yield  our  convictions  to  theirs.  Moreover,  ele- 
mentary books  are  often  prepared  with  haste,  and  sometimes 
express  views  which  the  authors  themselves  would  disclaim 
upon  a  fuller  consideration  of  the  subject 
-  There  is  a  striking  analogy  between  the  statute  and  the 
principles  of  the  civil  law,  including  the  maritime,  in  respect 
to  liens. 

■  Thus  says  Domat,  vol.  t,  p.  683, art  9, par.  1744:  "Archi- 
tects and  other  undertakers,  workmen,  and  artificers,  who 
bestow  their  labor  on  buildings  or  other  works,  and  who  fur- 
nish materials,  and  in  general  all  those  who  employ  their 
time,  their  labor,  their  care,  or  furnish  any  materials,  whether 
it  be  to  make  a  thing,  or  to  repair  it,  or  to  preserve  it,  have 
the  same  privilege  for  their  salaries,  and  for  what  they  fur- 
nish, as  those  have  who  have  advanced  money  for  these 
kinds  of  works,  and  which  the  seller  has  for  the  price  of  the 
thing  sold." 

The  "privilege"  of  the  seller  is  mentioned  in  a  preced- 
ing article (4),  p.  681,  as  follows:  "He  who  has  sold  an 
Immovable  thing,  for  which  he  has  not  received  the  price,  is- 
preferred  before  the  creditors  of  the  purchaser,  and  before 
all  others,  as  to  the  thing  that  is  sold.  For  the  sale  implied, 
the  condition  that  the  purchaser  should  not  be  master  of  the 
thing  till  he  had  paid  the  price.  Thus,  the  seller  who  has 
not  received  the  price  may  either  keep  the  land  or  tenement, 
if  the  price  was  to  be  paid  before  delivery,  or  he  may  follow 
it  into  what  hands  soever  it  may  have  passed,  if  he  has 
delivered  it  before  payment" 

'  There  are  in  many  of  the  other  states  statutes  similar  to 
that  in  question  here.  An  elaborate  and  well  prepared  brief 
intended  for  another  cause  has  been  filed  in  this,  to  which 
we  are  indebted  for  a  reference  to  many  decisions  of  other 
states,  under  similar  statutes.  These  decisions  are  in  har- 
mony with  the  conclusions  herein  arrived  at.  It  would 
extend  this  opinion  to  an  unreasonable  length  to  notice  them. 
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all  in  detail,  but  a  few  may  be  glanced  at  In  the  ease  of 
Parker  v.  Mill,  7  Gray,  429,  it  was  held  under  a  statute  not 
unlike  our  own,  that  a  plasterer  employed  by  a  builder  who 
has  made  a  written  contract  with  the  owner  of  land,  to  build 
a  house  thereon,  is  entitled  to  a  hen  on  the  house  and  land. 
The  court  say:  "  The  object  of  the  provisions  of  the  statute 
b  to  create  and  preserve  to  the  laborer  security  for  the  pay- 
ment of  the  wages  which  he  earns.  It  is  manifest,  from  a 
consideration  of  the  provisions  of  the  successive  statutes  in 
relation  to  die  lien  of  mechanics  upon  the  estates  upon  which 
■heir  labor  has  been  expended,  that  die  legislature  haws 
regarded  Itata  sound  andjust  principle,  that  all  those  who  have 
by  consent  of  the  owner,  or  in  pursuance  of  contracts  with  him 
for  that  purpose,  contributed  to  increase  the  value  of  his 
property,  should  have  an  interest  in  it  until  their  respective 
chums  for  such  services  shall  have  been  paidand  discharged." 
In  White  v.  Miller,  18  Penn,  St  $2,  it  was  held  under  the. 
Pennsylvania  statute,  that  one  who  furnished  lumber  and 
window  sash  to  a  contractor,  to  be  used  in  the  erection  of  a 
building,  had  a  lien  therefor.  Gibson,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  As  soon  as  owners  of  lota 
ceased  to  be  their  own  builders,  they  put  it  in  the  power  of 
persons  employed  by  them  to  occasion  losses  to  mechanics 
and  material-men  which  they  ought  not  to  bear;  and  it  was 
to  remedy  this  mischief  that  the  legislature  established  the 
principle  that  materials  and  labor  are  to  be  considered  an 
having  been  furnished  on  the  credit  of  the  building,  and  not 
of  the  contractor.  The  principle  is  not  only  a  just  but  a 
convenient  one.  Whether  the  builder  be  the  agent  of  the 
owner  or  an  independent  contractor,  his  appointment  to  the 
job  creates  a  confidence  in  him  which  was  not  had  before ; 
and  the  consequences  of  a  false  confidence  ought  not  to  be 
borne  by  those  who  had  no  hand  in  occasioning  it  Nor  does 
the  rule  of  the  legislature  bear  hard  on  the  owner.  He  has  it 
in  his  power  todetain  the  price  of  the  building  while  there  are 
outstanding  charges  against  it,  or  to  stipulate  for  security 
against  those  that  might  afterwards  turn  up;  and  if  he  us* 
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oooimon  prudence,  any  loss  which  occurs  will  eventually  fall 
on  the  author  of  it  If  he  do  not;  he  cannot  charge  the 
mechanic  or  material-man  with  the  consequences  of  his  own 
snpineness.  The  adaptation  of  these  lien  laws  was  imperfect, 
and  they  worked  ill  for  the  owner  at  first ;  but,  amended  and 
expounded  by  experience,  they  work  justly  and  well  for  all 
patties."  See,  also,  the  case  oSLeev.  Burke,  66  Penn.  St.  336. 
So  also  in  New  York,  under  a  statute  certainly  no  more 
explicit  than  our  own,  it  is  held  that  a  sub-contractor  may 
acquire  a  lien  for  work  and  materials,  and  that  the  owner 
cannot  defeat  the  hen  by  a  subsequent  conveyance  of  the 
property.  Blauveltv.  Woodworth,  31  N.  Y.  285.  See,  also, 
Morrison  v.  Hancock,  40  Mo.  561 ;  McCrea  v.  Craig,  33  CaL 
5*3- 

In  the  case  of  Sodini  v.  Winter,  32  Md.  136,  the  court 
say,  amongst  other  things,  that  "  in  a  case  like  the  present, 
of  a  material-man  furnishing  materials  to  a  contractor  to  be 
used  in  the  erection  of  a  building,  the  law  contemplates  a 
contract  of  purchase  between  these  two,  and  that  credit  may 
be  given  to  the  latter,  and  whilst  there  is  no  contract,  express 
or  implied,  between  the  former  and  the  owner,  or  credit  given 
to  the  owner,  yet  the  law  provides  a  lien  upon  the  building 
as  a  security  for  the  material-man  in  case  the  contractor  fails 
to  pay  for  the  materials,  and  this  is  done  without  affecting 
the  liability  of  the  contractor  on  bis  contract  of  purchase, 
which  soil  exists.  Indeed,  it  was  the  liability  to,  and  fre- 
quency of,  loss  sustained  by  mechanics  and  dealers  in  conse- 
quence of  the  employment  of  a  middle-nun  or  contractor 
which  induced  the  legislature  to  give  a  Ilea  on  the  building. 
Such  being  its  character,  and  such  the  provisions  of  law  for 
its  enforcement,  the  mere  fact  that  the  materials  were  fur- 
nished on  the  credit  of  the  contractor,  and  not  on  the  credit 
of  the  building,  Is  not,  in  our  opinion,  either  a  waiver  or  an 
extinguishment  of  the  lien."  In  the  case  last  cited,  proof 
was  offered  of  payment  in  full  by  the  owner  to  the  contractor, 
but  was  rejected.    This  was  held  to  be  no  error. 

There  an  other  authorities  tending  more  or  less  strongly 
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to  sustain  the  lien,  but  we  pass  them  over,  and  proceed  to 
the  examination  of  those  which  seem  to  be  relied  upon  to 
sustain  the  opposite  view. 

t  The  case  of  Spaulding  v.  Thompson,  etc.,  Society,  27  Conn. 
I  573,  may  be  best  stated  in  the  language  of  the  court  in  pro- 
nouncing the  opinion.  "  The  plaintiff;"  says  the  court, "  by  his 
bill  seeks  to  foreclose  a  mechanic's  lien,  which  he  claims,  on 
the  ground  of  his  having  furnished  materials  and  rendered 
services  in  the  erection  of  the  defendants'  church  edifice.  It 
appears,  however,  that  the  work  was  not-done  at  the  request  of 
tile  defendants,  or  even  for  their  benefit  On  the  contrary,  it 
was  done  against  their  express  prohibition  to  the  original  con- 
tractors, and  was  also  done  after  the  contractors  had  been 
fully  paid  the  contract  price  for  the  erection  and  completion 
of  the  whole  church.  Under  such  circumstances  we  cannot 
think  the  plaintiff  entitled,  as  against  the  defendants,  to  any 
lien  upon  the  church.  It  is  true,  the  language  of  the  act  of 
1855  is  very  broad,  but  it  could  not  have  been  intended  to 
create  a  lien  'against  a  party  who  has  not  contracted,  either 
directly  or  indirectly,  for  the  work,  but,  on  the  contrary,  has 
expressly  prohibited  it"  This  case  does  not  seem  to  us  to 
militate  essentially  against  the  maintenance  of  the  lien  under 
a  state  of  facts  entirely  different  from  those  set  forth. 

The  case  of  HoUatgsworth  v.  Dow,  19  Pick.  228,  involved 
nothing  but  a  question  of  lien  arising  upon  the  principles  of 
the  common  law,  where  a  mechanic  had  been  employed  by 
a  contractor  to  do  certain  work  upon  a  machine,  and  has  no 
application  whatever  to  the  question  involved  here. 

In  the  case  of  WMtnty  v.  Jostin,  108  Mass.  103,  one 
Bourassa  had  taken  a  contract  from  Ebenezer  L.  Joslin  to 
build  a  bam  on  land  of  his  wife.  Whitney  &  Sons  had  fur- 
nished Bourassa  with  materials,  who  commenced  the  work, 
but  abandoned  it  before  it  was  finished.  Whitney  &  Sons 
then  made  a  new  contract  with  Emily  J.  Joslin,  wife  or 
widow  of  Ebenezer,  whereby  they  agreed  to  finish  the 
barn,  etc,  and  she  agreed,  amongst  other  things,  to  pay 
them  for  the  materials  they  had  furnished  to  Bourassa.    It 
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was  held  that  if  Whitney  &  Sons  ever  had  any  lien  for  materi- 
als furnished  Bourassa,  they  had  waived  it  by  the  new  con- 
tract. This  case  in  no  manner  conflicts  with  the  construc- 
tion we  place  upon  the  statute. 

The  case  of  Wood  v.  Donaldson,  17  Wend.  550,  S.  C,  22 
Wend.  395,  was  this:  One  Russell  contracted  with  Wood 
for  the  erection  of  a  building,  engaging  to  do  the  mason  and 
carpenter  work.  Russell  made  a  contract  with  Tingley, 
whereby  the  latter  engaged  to  do  the  mason  work  of  the 
building  as  a  sub-contractor.  Tingley  absconded  before  the 
work  was  finished.  Donaldson,  the  plaintiff  in  the  cause, 
was  employed  by  Tingley,  and  did  work  and  furnished  mate- 
rials, for  which  he  claimed  to  hold  Wood  under  the  lien 
law.  The  court  say  that  the  first  section  of  the  law  gives 
color  to  the  claim,  but  that  the  other  sections  of  the  act 
"  clearly  show,  that  this  new  and  extraordinary  remedy  was 
intended  to  be  limited  to  the  persons  employed  by  him  who 
contracted  with  the  owner.  The  second  section  provides 
that  the  owner  shall  furnish  his  contractor  with  a  copy  of 
the  account,  so  that  if  there  shall  be  any  disagreement 
between  him  and  his  creditor,  they  may  adjust  the  amount 
By  the  next  section,  if  the  adjustment  cannot  be  amicably 
made,  they  shall  submit  the  difference  to  arbitrators ;  and 
the  fourth  section  declares,  that  if  the  contractor  shall  not 
pay  the  sum  found  due  to  his  creditor,  with  costs,  the  owner 
shall  pay  the  same  out  of  the  fund  in  his  hands;  and  incase 
of  default  it  may  be  recovered  in  an  action  for  money  had 
and  received,  to  the  use  of  the  creditor,  etc.  Nothing  can 
be  more  explicit  than  these  provisions,  and  they  limit  the 
right  to  or  lien  upon  the  funds  of  the  contractor  in  the  hands 
of  the  owner  to  his  creditors — persons  who  have  performed 
the  work,  etc.,  under  a  contract  with  him."  We  agree  with  the 
decision  in  the  cause  and. all  that  was  said  by  the  eminent 
jurist  delivering  the  opinion  (Nelson,  C.  J.),  but  we  fail  to 
see  that  it  has  any  application  whatever  to  the  case  here. 
There  is  nothing  in  any  of  the  sections  that  follow  those 
hereinbefore  set  out  that  tends  in  the  sUghtest  degree  to 
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qualify  them  in  respect  to  the  point  here  involved,  or  to  show 
that  the  legislature  did  not  intend  that  the  persons  therein 
mentioned  should  have  a  lien  as  therein  provided  for. 

In  the  case  of  McAlpin  v.Dhhcw,  16  Cal.  126,  the  statute 
under  which  the  decision  was  made  is  not  set  out  or  stated. 
The  court  say:  "  We  think  all  that  can  be  gathered  from  this 
act  is,  that  material-men,  sub-contractors,  etc.,  have  a  lien 
upon  the  property  described  in  the  act  to  the  extent  (if  so 
much  is  necessary)  of  the  contract  price  of  the  principal  con- 
tractor; that  these  persons  must  give  notice  of  their  claims 
to  the  owner,  or  the  mere  existence  of  such  claims  will  not 
prevent  the  owner  from  paying  the  contractor,  and  thereby 
discharging  himself  from  the  debt ;  that  by  giving  notice,  the 
owner  becomes  liable  to  pay  the  sub-contractor,  etc  (  as  on 
garnishment  or  assignment,  etc.),  bnt  that  if  the  owner  pays 
according  to  his  contract,  in  ignorance  of  such  claims,  the 
payment  is  good."  The  case  does  not  seem  to  throw  any 
light  upon  the  question  under  consideration. 

In  the  case  afKnowlts  v.  Joost,  13  Cal.  630,  a  statute  is  in 
part  set  out,  which  authorizes  the  owner,  upon  being  served 
with  proper  notice,  "to  withhold  from  the  contractor,  out  of 
the  first  money  due,  or  to  become  due,  to  him,  under  the 
contract,  a  sufficient  sum  to  cover  the  lien  claimed  by  such 
sub-contractor,  journeyman,  or  other  person,  performing  labor 
or  furnishing  materials,  until  the  validity  of  the  lien  shall  be 
determined  by  the  proper  tribunals,  if  it  be  contested." 

It  was  held  that  "it  was  not  the  design  of  the  legislature 
to  make  him  responsible,  except  upon  notice,  or  to  a  greater 
extent,  than  the  sum  due  to  the  contractor  at  the  date  of  the 
notice."  We  do  not  perceive  that  the  case  is  at  all  in  con- 
flict with  the  construction  we  place  upon  our  statute.  By 
the  statute  copied  in  the  opinion  in  the  case  cited,  it  would 
seem  that  the  rights  of  the  parties  were  to  be  determined  by 
the  state  of  things  existing  at  the  time  of  notice.  Not  so, 
however,  under  our  statute,  inasmuch  as,  if  the  notice  is  filed 
within  the  time  limited,  the  Hen  relates  back,  as  before  shown. 

The  case  of  Jacobs  v.  Kka/f,  50  N.  H.  71,  was  an  action 
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of  assumpsit  for  hauling  wood,  and  a  lien  on  the  wood  was 
claimed.  The  facts  wsre  that  the  wood  belonged  to  the 
defendant,  who  had  contracted  with  one  Fifield  to  haul  tt. 
Fifield  employed  the  plaintiff  to  haul  it,  there  being  no  con- ' 
tract,  express  or  implied,  between  the  plaintiff  and  defendant. 
There  was  a  statute  which  provided,  that  "  any  person  who 
labors  at  cutting,  hauling,  or  drawing  wood,  bark,  logs,  or 
lumber,  shall  have  a  lien  thereon  for  his  personal  services, 
which  lien  shall  take  precedence  of  all  other  claims  except 
liens  on  account  of  public  taxes,  to  continue  sixty  days  after 
the  services  are  performed,  and  may  be  secured  by  attach- 
ment." The  court,  after  some  discussion  of  the  statute,  say : 
*  Upon  the  whole,  therefore,  we  are  inclined  to  the  opinion 
that  the  lien  of  laborers  in  the  class  to  which  the  plaintiff 
belongs  can  attach  only  in  case  and  by  virtue  of  a  contract 
-  express  or  implied,  with  the  owner  of  the  property  upon 
which  the  labor  is  bestowed."  In  a  previous  portion  of  the 
opinion,  the  court,  after  having  discussed  the  matter  of  liens 
in  respect  to  buildings,  says:  "  In  such  a  case,  to  give  not 
only  the  master-builder,  but  also  all  these  various  uader-work- 
nen,  each  an  independent  lien,  without  preference  or  prece- 
dence, upon  the  same  property,  would  disastrously  embarrass 
the  useful  construction  of  the  work."  This  impracticability 
of  giving  separate  and  independent  liens  upon  the  same  pro- 
perty, "  without  preference  or  precedence,"  would  seem  to  be 
the  chief  ground  for  the  construction  adopted,  for  the  court 
proceed  immediately  to  say:  "In  short,  there  would  seem 
to  be  no  practicable  rule  by  which  to  interpret  this  statute, 
other  than  one  which  should  limit  the  subsistence  of  the 
lien  to  the  party  alone  who  specially  contracts  with  the 
owner  of  the  property  upon  which  the  labor  of  the  con- 
tractor and  all  bis  sub-contractors  is  expended."  But  this 
difficulty  is  entirely  obviated  by  our  statute,  which  makes 
provision  for  making  all  persons  having  such  liens  parties  to 
an  action  to  enforce  them ;  and  if  the  property  should  not 
sell  for  sufficient  to  pay  all,  the  proceeds  of  the  sale  are  to 
be  apportioned  to  each  according  to  the  amount  due  him. 
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Sections  652,  €53.  The  court,  after  speaking  of  the  statutes 
of  some  other  states,  giving  sub-contractors  liens,  say: 
.  "These  provisions  usually  require,  by  way  of  proviso,  that. 
If  the  work  is  done  under  contract  with  the  owner,  no  per- 
son who  may  have  done  work  or  furnished  materials  for  such 
contractor  shall  have  the  benefit  of  the  lien,  unless,  within  a 
prescribed  time  after  his  employment  by  the  contractor,  he 
shall  give  notice  to  the  owner  that  he  is  so  employed  and  will 
claim  the  benefit  of  the  lien."  It  will  be  seen  that  the  law  in 
that  case  did  not  provide  for  any  notice  to  the  owner,  which 
was,  perhaps,  a  strong  reason  for  adopting  the  construction 
placed  upon  it,  while  our  statute  provides  for  notice  by  filing 
it  in  the  recorder's ' office.  The  court  say  further:  "Such 
a  law  as  we  have  indicated  and  have  found  in  other  juris- 
dictions would  perhaps  be  of  public  advantage.  It  would 
tend  to  protect  the  laborer  against  the  fraud,  dishonesty,  or 
insolvency  of  owners  and  contractors ;  but,  if  evils  exist  by 
reason  of  the  present  state  of  the  law,  the  legislature  alone  can, 
and  that  body  most  effectually  may,  provide  the  remedy." 
We  leant  from  a  note  to  the  case  that  the  legislature  subse- 
quently took  action  upon  the  subject,  but  we  have  not  seen 
the  enactment.  Taking  the  case  in  New  Hampshire  alto- 
gether, we  are  of  opinion  that  it  does  not  seriously  conflict 
with  the  conclusion  in  the  case  before  us. 

It  has  been  suggested  that  the  statute,  with  the  construc- 
tion we  place  upon  it,  is  unconstitutional,  for  the  reason  that 
the  subject-matter  is  not  expressed  in  the  title.  This  we 
think  was  settled  by  the  case  of  Hall  v.  Bunte,  20  Ind.  304. 
In  that  case,  it  was  held  that  the  statute  giving  the  lien  was 
one  that  conferred  a  remedy  for  a  debt,  and  was  valid.  In 
that  case,  the  debt  was  against  the  party  against  whom  the 
lien  was  sought  to  be  enforced.  Here  the  debts  are  not,  but 
this  we  think  makes  no  material  difference. 

For  these  reasons,  we  are  of  opinion  that  the  original  plain- 
tiffs and  the  cross  complainants  were  entitled  to  their  liens  ; 
and  that  the  liens  were  not  defeated  by  the  payment  to  the 
contractors.    It  follows  that  the  judgment  below  at  general 
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term,  reversing  the  judgments  rendered  at  special  term,  was 
right,  and  must  be  affirmed. 
The  judgment  below  is  affirmed,  with  costs. 


Mtjllendorb  v.  Scott. 


Pabtnershtp. — Agrttmtnt  Btheten  Partners. — Sit-Off. — A.  and  B.,  being  peri-         ' 

tiers,  dissolved  theii  partnership,  A.  giving  his  note  to  B.  for  his  interest  in  the 
partnership  property,  and  agreeing  to  pay  all  the  partnership  debts  except  a 
note  to  one  S.,  which  B.  assumed  and  agreed  to  pa;.     In  a  suit  by  B.  against 

A.  on  the  note  of  the  latter,  A.  answered  by  way  of  set-off  the  agreement  of 

B.  to  pay  the  note  held  by  S.,  averring  that  it  was  due  and  wholly  unpaid, 
and  that  be,  A.,  was  personally  liable  for  the  amount  thereof. 

Held,  that  the  answer  was  a  good  defence  to  an  amount  equal  to  the  note  due 
toS. 

Held,  also,  that  an  answer  of  set-off  is  not  demurrable  for  ■  winning  to  answer 
the  entire  complaint,  although  the  set-off  is  shown  to  be  for  a  sum  less  than 
the  plaintiff's  demand.    The  answer  is  good  to  the  extent  of  the  aet-oC 

From  the  Cass  Common  Pleas. 

D.  P.  Baldwin  and  T.  S.  Rollins,  for  appellant 

Osbobh,  J. — This  was  an  action  upon  a  note  executed  by 
lie  appellant,  payable  to  the  appellee. 

The  answer  consisted  of  three  paragraphs:  1st.  The  gen- 
eral denial.  The  second  alleges  that  the  appellant  and  appel- 
lee were  partners ;  that  on  the  day  of  the  date  of  the  note 
sued  on,  they  dissolved  their  partnership,  the  appellee  with- 
drawing from  the  business,  the  appellant  agreeing  to  pay  him 
five  hundred  dollars  for  his  interest,  in  one  year,  with  interest 
at  six  per  cent,  and  for  which  the  note  was  given ;  the 
appellant  also  agreeing  to  pay  all  the  firm  debts  except  one 
note  for  a  span  of  mules  to  one  J.  W.  Simpson,  for  which  the 
appellee  agreed  to  pay,  and  which  mules  he  drew  out  of  the 
firm.  All  the  residue  of  the  firm  property  was  retained  by 
Vol.  XLV.— 8 
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the  appellant ;  that  the  appellee  had  failed  to  pay  the  note  to 
Simpson,  or  any  part  of  it;  that  it  was  due,  and  that  toe 
appellant  was  personally  liable  for  the  amount  thereof. 

The  third  paragraph  is  substantially  the  same  as  the  sec- 
ond, except  that  it  has  a  prayer  that  the  note  to  Simpson 
may  be  set  off,  etc 

A  joint  demurrer  was  filed  to  the  second  and  third  para- 
graphs of  the  answer  and  sustained,  to  which  the  appellant 
excepted.  The  cause  was  tried  by  the  court,  who  found  for 
the  appellee  the  full  amount  of  the  note,  with  interest  and 
attorney's  fees,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  on  the  finding. 

The  errors  assigned  are  in  sustaining  the  demurrer,  and 
In  overruling  the  motion  for  a  new  trial. 

No  bill  of  exceptions  appears  in  the  record,  and  no  ques- 
tion arises  on  the  error  assigned  for  overruling  the  motion 
for  a  new  trial. 

The  question  arising  on  the  second  and  third  paragraphs 
of  the  answer  is  fully  answered  in  Johnson  v.  Britton,  23  Ind, 
105,  and  the  authorities  there  cited.  The  principle  decided 
was,  that  where  one  covenanted  to  pay  the  debt  for  which  the 
obligee  was  liable  and  failed,  the  obligor  was  liable  to  the 
obligee  without  his  first  paying  the  debt,  or  being  specially 
damnified,  and  that  he  could  recover  on  die  agreement,  to- 
the  amount  of  such  debts  remaining  unpaid.  The  cases  of 
Schooley  v.  Stoops,  4  Ind.  130,  and  Tate  v.  Bom,  o,  Ind.  13, 
were  overruled. 

Whether  Simpson  should  be  made  a  party  is  not  before 
us.  Perhaps  the  appellee  will  be  entitled  to  have  him  before 
the  court  for  his  own  protection.  In  Wilson  v.  Stilwdl,  c> 
Ohio  St  467,  the  court  ordered  the  creditors  to  be  made 
parties,  so  that  the  obligors  of  the  bond  might  pay  them 
off  and  have  credit  for  the  amount  paid. 

In  this  case,  the  note  to  Simpson  is  less  than  the  one  by 
the  appellant  to  the  appellee.  But  it  has  been  held  that  a 
set-off  is  not  strictly  a  defence,  and  that,  from  its  very  nature, 
It  can  only  be  regarded  as  an  answer  to  so  much  of  the 
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plaintiff's  demand  as  may  be  proved  on  the  trial.  Hence, 
although  the  amount  in  the  answer  is  less  than  the  sum 
claimed  in  the  complaint,  the  answer  is  not  demurrable  on 
the  ground  that  it  purports  to  answer  the  whole,  when  it 
answers  only  a  part,  of  the  complaint.  Curran  v.  Curran,  40 
Ind.  473 ;  Dodge  v.  Dunham,  41  Ind.  186. 

The  judgment  is  reversed,  with  costs.  The  cause  is 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer,  and  for  further 
proceedings,  etc. 


MOONEV  EX  AI_    V.    MuSSEK  ET  AL. 

VACK&s—Rigftf  of  Factor  to  Sell  Gooth  wktrt  Admnta  Save  Been  Ma&ts— 
Where  goods  were  consigned  to  a  factor  for  sale,  without  instructions  as  to 
the  price  for  which  they  were  to  be  sold,  and  the  factor  advanced  money  to 
the  consignor  to  an  amount  greater  than  the  value  of  the  goods,  and,  after  snch 
advances,  the  consignor  instructed  the  factor  not  to  sell  for  less  than  a  cer- 
tain price,  as  he  could  do  better  by  having  the  goods  returned,  and  the  factor 
thereupon  informed  the  consignor  that  the  goods  had  not  been  sold,  and 
thai  it  was  doobtful  whether  they  could  be  sold  at  the  price  fixed,  and  that 
he  would  await  further  instructions,  stating  that  if  the  consignor  wished  to 
remove  the  goods,  an  account  of  the  advances  would  be  rendered,  and  die 
amount  could  be  remitted  at  the  time  the  goods  were  ordered  to  be  removed, 
to  which  the  consignor  made  no  response; 

Beid,  that,  after  the  lapse  of  a  reasonable  time,  the  factor  might  sell  the  goods 
fbrthe  best  price  he  could  get  in  the  market 

From  the  Marion  Civil  Circuit  Court, 

%  R  McDonald  and  jF.  M.  Sutler,  for  appellants. 

G.  H.  Chapman  and  U.  J.  Hammond,  for  appellees. 

Petttt,  J. — This  case  has  been  here  before,  34  Ind.  373, 
and  the  parties  were  then  before  this  court  as  they  are  now. 

The  appellees  brought  suit  against  the  appellants,  to 
{recover  a  balance  upon  an  account  stated,  which  it  was 
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alleged  had  accrued  to  them  as  factors  and  consignees  of  the 
appellants,  for  advancements  made  upon  certain  large  quan- 
tities of  leather  consigned  to  them  by  the  appellants  for  sale. 
The  appellants  answered,  by  way  of  counter-claim,  in  sub- 
stance, as  follows :  That  the  plaintiffs  were  acting  as  factors 
of  the  defendants,  and  as  such  had  in  their  possession  a 
large  quantity  of  the  defendants'  leather,  to  wit,  twelve 
thousand  pounds,  and  of  the  value  of  four  thousand  dollars ; 
and  that  before  that  time  the  plaintiffs  had  been  instructed 
by  the  defendants  not  to  sell  said  leather  for  less  than  thirty 
cents  per  pound  over  and  above  all  costs  and  charges,  but 
that  in  violation  of  such  instructions,  they  sold  the  same  for 
thirty  cents  per  pound,  subject  to  all  costs  and  charges ; 
wherefore  the  price  of  the  leather  was  reduced  to  twenty 
cents  per  pound  above  costs  and  charges ;  and  the  defend- 
ants claimed  damages  in  the  sum  of  one  thousand  two 
hundred  dollars,  which  they  set  up  as  a  counter-claim,  and 
asked  judgment,  etc 

To  this  counter-claim  this  reply  was  made. 

"  The  plaintiffs,  for  a  further  reply  to  the  second  paragraph 
of  defendants'  answer,  say  that  between  the  12th  day  of  Sep- 
tember,  1864,  and  the  17th  day  of  October,  1864,  both  days 
inclusive,  they  were  factors  and  commission  merchants,  resid- 
ing and  doing  business  in  the  city  of  Philadelphia,  State  of  Penn- 
sylvania, and  that  about  and  between  said  times,  the  defendants 
made  divers  consignments  to  them  as  such  factors  and  com- 
mission merchants  of  leather  to  a  large  amount,  to  wit,  to  the 
amount  of  one  thousand  six  hundred  and  eighty-eight  sides, 
weighing  twenty  thousand  four  hundred  and  fifty-four  and  one- 
half  pounds,  or  thereabouts ;  that  the  said  leather  so  consigned 
to  the  plaintiffs  by  the  defendants  was  not  accompanied  by 
nor  subject  to  any  instructions  from  the  said  defendants  to 
the  said  plaintiffs,  as  to  the  price  for  which  the  said  leather, 
or  any  part  thereof,  was  to  be  or  should  be  sold,  nor  was 
there  any  limit  whatever  fixed  by  the  defendants  to  govern 
or  in  any  way  affect  the  price  at  which  the  plaintiffs  as  such, 
factors,  etc,  might  or  could  sell  such  leather,  or  any  part 
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thereof,  nor  was  there  any  agreement  between  the  defend- 
ants and  plaintiffs  that  the  defendants  should  control  the 
sale  of  said  leather  or  any  part  thereof;  that  at  the  time  of 
and  before  said  consignments,  and  in  the  absence  of  any  such 
instructions,  and  of  any  such  limits  as  to  price,  and  of  any 
such  agreement,  the  plaintiffs  became  and  were  under 
advances  to  the  defendants  in  respect  of  said  consignments 
of  leather  to  a  large  sum,  to  wit,  in  the  sum  of  eight  thou- 
sand dollars,  which  said  advances  the  plaintiffs  had  come 
under  by  reason  of  their  having  accepted  and  paid  divers 
bills  of  exchange  for  the  defendants,  drawn  by  them  against 
and  on  the  security  of  the  said  leather)  that  afterward,  to 
wit,  on  the  20th  day  of  June,  1865,  while  there  was  a  large 
portion  of  said  advances  due  from  the  defendants  to  the 
plaintiffs,  to  wit,  the  sum  of  three  thousand  six  hundred  and 
forty-three  dollars  and  twenty  cents,  and  there  remained  in 
the  hands  of  the  plaintiffs  unsold,  about  eleven  thousand 
nine  hundred  and  thirty-one  and  one-half  pounds  of  said 
leather,  in  and  upon  which  the  plaintiffs  had  an  interest  and  a 
lien  for  said  sum,  and  at  a  time  before  the  committing  by  the 
said  plaintiffs  of  any  of  the  pretended  breaches  alleged  in 
the  said  second  paragraph  of  the  defendants'  answer,  the 
defendants  for  the  first  time  made  known  their  wishes  to  the 
plaintiffs  in  a  letter  of  that  date,  in  which  they  used  the  fol- 
lowing language,  to  wit : '  We  would  say  that  unless  you  can 
effect  sales  of  what  remains  unsold,  so  as  to  net  us  thirty  cents 
or  over,  don't  do  so  without  our  instructions,  as  we  can  do  bet- 
ter by  having  it  returned  to  us;'  that  afterward,  to  wit,  on 
the  33d  day  of  June,  1865,  the  plaintiffs,  byway  of  answer  to 
said  letter,  wrote  to  the  defendants  a  letter,  in  which  they 
used  the  following  language  in  response  to  said  language  go 
used  in  said  defendants'  letter,  to  wit :  '  There  has  been  no 
more  of  your  leather  sold,  and  it  is  doubtful  whether  we 
can  sell  your  leather  nowfo  net  you  thirty  cents.  We  shall 
await  your  further  instructions.  If  you  wish  to  remove  the 
leather,  we  will  make  out  your  account,  and  you  can  remit 
when  you  order  the  leather  to  be  removed;'  That  the  defend- 
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ants  did  not  regard  said  letter  of  plaintiffs,  in  which  said  lan- 
guage was  used,  and  did  not  communicate  in  any  way  with 
the  plaintiffs,  and  did  not  offer  to  pay  to  the  plaintiffs  the 
balance  of  said  advances  or  to  remove  said  leather ;  that 
afterward,  to  wit,  on  the  2ist  day  of  August,  1865,  when  a 
reasonable  time  had  elapsed,  the  plaintiffs,  relying  upon  their 
authority  to  sell  said  unsold  leather  and  realize  against  said 
balance  of  the  advances,  did  sell  the  same  at  the  best  and 
highest  price  that  could  then  be  obtained  for  the  same  in 
the  market,  as  well  for  the  benefit  of  the  defendants  as  for 
the  purpose  of  reimbursing  and  repaying  the  said  balance 
of  advances,  and  with  the  money  produced  by  said  sale, 
being  a  less  amount  than  the  amount  of  said  balance  of 
advances,  did  then  repay  and  reimburse  themselves  so  much 
of  said  balance  of  advances  as  the  said  money  was  sufficient 
to  pay  and  reimburse;  and  after  giving  the  defendants  credit 
for  the  sum  of  three  thousand  four  hundred  dollars  and 
forty-eight  cents,  the  proceeds  under  said  sale,  less  the  plain- 
tins'  commission,  one  hundred  and  seventy-eight  dollars  and 
ninety-seven  cents,  there  still  remained  due  to  the  plaintiffs 
Ae  sum  of  two  hundred  and  forty-two  dollars  and  seventy- 
two  cents;  for  which  sum  the  defendants  are  indebted  to  the 
plaintiffs,  and  the  payment  of  which  the  plaintiffs  demanded 
of  the  defendants,  on  the  Z2d  day  of  August,  1865,  and  which 
was  refused  and  still  is  refused;  wherefore  they  pray  judg- 
ment, as  in  their  complaint  prayed." 

To  this  reply  a  demurrer  for  want  of  sufficient  facts  was 
Overruled,  and  exception  taken. 

It  is  admitted  by  the  counsel  of  both  parties,  that  the  only 
question  presented  by  the  record,  and  that  we  are  asked  to 
determine,  is  as  to  the  sufficiency  of  this  reply.  This  reply 
shows  that  in  and  before  October,  1864,  large  consignments 
of  goods  had  been  made  by  the  appellants  to  the  appellees 
as  factors,  without  any  instructions,  and  that  the  factors  had 
advanced  large  sums  of  money  to  the  consignors  on  the 
goods,  greater  than  their  value.  While  matters  stood  thus* 
in  June,  1865,  die  appellants  wrote  to  the  appellees,  "We 
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would  say  that  unless  you  can  effect  sales  of  what  remains 
unsold,  so  as  to  net  us  thirty  cents  or  over,  don't  do  so  with- 
out our  instructions^  as  we  can  do  better  by  having  it  returned 
to  us."  To  which  the  appellees  replied,  "  There  has  been 
no  more  of  your  leather  sold,  and  it  is  doubtful  whether  we 
can  sell  your  leather  now  to  net  you  thirty  cents.  We  shall 
await  your  further  instructions.  -  If  you  wish  to  remove  the 
leather,  we  will  make  out  your  account,  and  you  can  remit 
when  you  order  the  leather  to  be  removed."  No  reply  was 
made  to  this  letter ;  no  oner  to  pay  the  money  advanced  was 
made  to  prevent  the  sale  of  the  goods  to  repay  the  money 
advanced;  and  on  21st  day  of  August,  1865,  the  remnant  of 
(he  goods  was  sold  for  full  value  by  the  factors,  and  the 
proceeds  applied  to  the  payment  of  advancements  made  by 
them. 

In  such  n  case  as  this,  the  law  and  reason  thereof  is  that 
the  factor  had  a  right  to  sell  the  goods  for  the  best  price  he 
could  get  in  the  market  In  Brown  v.  JlfGran,  14  Pet 
479,  all  the  questions  arising  in  this  case  are  fully  discussed, 
argued,  and  decided  by  the  United  States  Supreme  Court  >o 
an  able  and  elaborate  opinion  delivered  by  the  late  and 
teamed  Judge  Story,  and  with  which  we  fully  concur. 

Counsel  for  appellants  have  cited  for  our  consideration 
Le  Gum  v.  Gouvertuur,  1  Johns.  Cas.  436;  Marfteld  v. 
Goodhue,  3  N.  Y.  62 ;  Blot  v.  Bokeau,  jHY.  78.  We 
have  carefully  considered  these  cases,  and  we  can  not  see 
that  they  conflict  with  the  case  above  cited  from  14  Peters, 
when  applied  to  the  facts  as  pleaded  in  this  case.  We 
hold  that  the  reply  was  good,  and  that  there  was  no  error  in 
ovemiHng  the  demurrer  to  It 

The  judgment  Is  affirmed,  at  the  costs  of  the  appellants. 


I"tt~an 

jim  m 

,1M    «*\ 
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Plsadino.— Complaint. — If  a  complaint  shows  a  good  cause  of  action  as  to  any 
part  of  the  demand,  it  ia  good  on  demurer. 

FoaEOOSUSi.— Salt  WitJiotit  Valuation.— Where  promissorr  notes  secured 
by  a  mortgage  on  real  estate  CQsltt4B  a  stipulation  that  thej  HhH  be  collect!- 
bio  without  relief  from  valuation  laws,  but  the  mortgage  contains  no  inch 
clause,  the  stipulation  in  the  notes  must  be  carried  into  the  mortgage,  and  on 
a,  foreclosure  the  decree  should  provide  for  tha  tale  of  the  mortgaged  premise* 
without  relief  from  valuation  laws. 

From  the  Lake  Circuit  Court 

M,  Wood  and  T.  7.  WW,  for  appellant 

Downey,  C.  J. — On  the  1st  day  of  December,  1870,  the 
appellant  executed  to  the  appellee  a  mortgage,  to  secure  the 
payment  of  five  promissory  notes  of  the  same  date,  matur- 
ing in  one,  two,  three,  four,  and  five  years  after  date  respec- 
tively. The  mortgage  contains  astipulation  that  in  case  of 
default  in  the  payment  of  the  notes,  or  any  of  them,  or  any 
part  thereof,  either  principal  or  interest,  according  to  the 
tenor  and  effect  thereof,  the  whole  of  said  principal  and  inter- 
est secured  by  said  five  promissory  notes  shall  there- 
upon, at  the  option  of  the  mortgagee,  become  at  once  due 
and  payable.  On  the  nth  day  of  April,  1873,  two  of  the 
notes  being  then  past  due,  according  to  their  terms,  and 
remaining  unpaid,  this  action  was  commenced  to  foreclose 
tile  mortgage  as  to  all  of  the  notes.  A  demurrer  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  was  filed  by  the  defendant 
and  overruled  by  the  court  This  is  the  first  alleged  error. 
The  ground  assumed  by  counsel  for  the  appellant  is,  that  as 
the  mortgage  provides  that,  on  failure  to  pay  any  one  of  the 
notes,  they  shall  all  become  due,  at  the  option  of  the  mort- 
gagee, the  complaint  should  have  alleged  that  the  mortgagee 
exercised  this  option  and  gave  notice  of  such  exercise  to  the 
mortgagor  before  the  action  was  commenced.  But  it  seems 
to  us  that,  conceding  that  this  would  be  the  correct  rule  if  the 
action  was  on  the  notes  which  by  their  own  terms  were  not 
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due  at  the  time  of  its  commencement,  it  can  not  be  applied 
in  this  case,  since  two  of  the  notes  were,  by  their  own- terms, 
due  and  payable  when  the  suit  was  commenced.  If  the 
plaintiff  had  no  right  to  sue  on  the  last  three  notes,  still,  as 
be  had  a  right  to  sue  on  the  first  two,  and  had  a  right  to 
foreclose  the  mortgage  given  for  their  security,  his  complaint 
showed  that  he  had  a  good  cause  of  action,  and  conse- 
quently that  the  demurrer  thereto  by  the  defendant  was 
properly  overruled 

The  demurrer  having  been  disposed  of,  the  defendant  filed 
an  answer  in  four  paragraphs.  A  demurrer  was  sustained 
to  the  second,  but  as  to  this  action  of  the  court  no  question 
is  made  in  the  brief  of  counsel  for  the  appellant  There 
was  then  a  reply  by  general  denial  to  the  remaining  para-' 
graphs  of  the  answer.  Fart  of  the  issues,  by  agreement  of 
the  parties,  were  tried  by  a  jury,  and  the  others  by  the 
court,  and  upon  the  verdict  and  finding,  after  the  overruling 
of  a  motion  for  a  new  trial-,  there  was  final  judgment  for  the 
plaintiff.  The  evidence  is  not  in  the  record,  and  no  question 
is  presented  concerning  the  regularity  of  the  trial. 

The  notes  were  all  payable  without  relief  from  valuation, 
laws,  but  this  stipulation  was  not  contained  in  the  mortgage.. 
Counsel  for  the  appellant  insist  that  the  court  erred  in  ren- 
dering judgment  for  the  sale  of  the  mortgaged  premises 
without  relief  from  valuation  laws,  and  this  objection  to  the 
judgment  was  made  in  the  circuit  court.  This  action  of  the 
court  is  assigned  as  error. 

The  statute  provides  that  upon  any  instrument  of  writing, 
made  within  this  State,  or  elsewhere,  containing  a  promise  to 
pay  money  without  relief  from  valuation  laws,  judgment 
shall  be  rendered  and  execution  had  accordingly.  2  G.  & 
H.  659,  sec.  15.  Counsel  for  appellant  refer  us  to  the  cases 
of  Deam  v.  Morrison,  10  Ind.  367,  and  Harris  v.  Makepeace, 
13  Ind.  560,  where  it  is  held  that  when  the  mortgage  con- 
tains a  waiver  of  valuation  laws,  but  the  notes  do  not,  there. 
may  be  a  judgment  for  the  sale  of  the  mortgaged  premises 
without  valuation,  and  insist  that  the  converse  of  this  must 
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be  true;  that  when  the  notes  contain  the  waiver,  and  the 
mortgage  does  not,  then  there  can  be  no  judgment  for  the  sale 
of  the  mortgaged  premises  without  appraisement  We  can 
not  adopt  this  view  of  the  question.  The  debt  is  the  prin- 
cipal thing,  and  the  mortgage  is  only  an  incident  to  the  debt. 
When  the  debt  Is  paid,  the  mortgage  is  discharged.  When 
the  debt  is  assigned  or  transferred,  it  carries  the  security  with 
it  The  notes  and  the  mortgage  are  so  much  one  instrument, 
(hat  we  think  the  stipulation  in  the  notes  that  they  shall  be 
collectible  without  relief  from  valuation  laws  must  be  car- 
ried into  the  mortgage  also.  We  can  not  think  that  upon  a 
judgment  rendered  on  the  notes  in  such  a  case,  the  mort- 
gaged premises  must  be  appraised  and  sold  subject  to 
appraisement  laws,  while  any  other  property  of  the  judg- 
ment defendant  may  be  sold  without  appraisement  The 
mortgage  gives  to  the  mortgagee  a  specific  lien  on  the  mort- 
gaged premises,  to  which  he  can  resort  In  preference  to  all 
others  not  having  an  equal  or  superior  lien.  It  is  a  security 
for  the  payment  of  the  particular  debt,  and  the  premises  are 
liable  to  sale  according  to  the  terms  of  the  instrument  which 
evidences  the  debt,  as  well  as  according  to  the  stipulations 
contained  in  the  mortgage.  In  our  opinion,  there  is  no  error 
In  the  record  in  this  case. 

The  judgment  is  affirmed,  with  costs. 

Osborn,  J.,  having  been  consulted  as  counsel,  was  absent. 

Petition  for  a  rehearing  overruled. 


Parkwsoh  v.  Finch. 


f»Hnw»M»,-»,i.Hi.  *— *_Tk.  oownwB  law  pdvUcgei  of  lug*. 
tUNa  note*  ara  wjMtta  thfc  State  to  nek  «otcs  *»  m  drawn  payable  at  * 
bank  in  tliia  Su(c  having  an  actual  exiatence  at  the  time,  the  note  U  execntodl 
'  and  the  name  of  each  bank  mutt  be  giren  in  the  note. 
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Samx. — FittitiiMi  Bmti. — A  person  who  signs  a  note  purporting  to  be  negotia- 
ble and  payable  at  a  bank  in  this  State,  in  an  action  brought  by  a  bona  fide 
holder,  is  not  estopped  from  showing  that  there  was  no  such  bank  as  the  one 
described  in  the  note. 

From  the  St.  Joseph  Common  Fleas. 

L.  Hubbard,  for  appellant 

A.  Anderson,  for  appellee. 

Buskirk,  J. — The  record  shows  the  following  state  of 
facts:  That  on  the  1st  day  of  October,  1 86o,  the  appellant 
executed  and  delivered  to  A.  P.  Jackson  his  note,  payable  in 
six  months,  for  the  sum  of  one  hundred  and  twenty-five  dol- 
lars, for  and  in  consideration  of  the  sale  and  conveyance  by 
the  said  Jackson  of  the  right  to  vend  and  use  a  patented  roof- 
ing composition  in  one  township  in  Wells  county,  Indiana,  and 
two  barrels  of  such  composition.  The  note  was  upon  its 
face  and  by  its  terms  negotiable  and  payable  at  the  First 
National  Bank  of  Bluffton,  with  ten  per  cent,  interest.  The 
maker  resided  in  Wells  county,  and  the  payee  in  St  Joseph 
county,  Indiana.  The  payee  indorsed  and  delivered  such 
note  to  the  appellee,  in  good  faith  and  for  a  valuable  consider- 
ation, before  maturity.  The  appellee  purchased  the  note, 
believing  it  to  be  commercial  paper,  and  without  any  knowl- 
edge as  to  the  consideration  of  the  note,  and  seeing  that  it 
purported  to  be  payable  at  a  national  bank,  he  took  it  with- 
out inquiry  except  as  to  the  solvency  of  the  maker.  The 
action  was  against  the  maker  and  indorser.  Process  was 
served  upon  Jackson,  the  payee  and  indorser,  in  St  Joseph 
county,  and  he,  failing  to  appear,  was  defaulted  and  judgment 
was  rendered  against  him,  and  the  cause,  as  to  the  maker  of  the 
note,  was  continued.  At  a  subsequent  term,  the  appellant 
appeared  and  filed  an  answer  consisting  of  three  paragraphs. 
The  first  and  second  were  under  oath.  The  answer  was  as 
follows: 

Tar.  I.  The  defendant,  Ebenezer  Parkinson,  for  answer 
to  the  plaintiff's  complaint,  says  that  he  did  not  execute  the 
note  therein  mentioned. 

"  Far.  2.  And  for  a  further  and  second  answer,  defendant. 
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Ebenezer  Parkinson,  says  that  at  the  time  of  the  execution 
of  the  note  in  plaintiff's  complaint  mentioned,  there  was  not, 
nor  has  there  been  since,  a  First  National  Bank  at  Bluffton, 
Wells  county,  Indiana.  He  further  says  that  at  the  time  of 
the  commencement  of  this  suit  and  the  issue  and  service  of 
summons  therein,  this  defendant,  Ebenezer 'Parkinson,  was, 
and  ever  since  hath  been,  and  still  is,  a  resident  of,  and  per- 
manently residing  in,  the  county  of  Wells,  State  of  Indiana, 
and  that  he  was  not,  at  the  commencement  of  this  suit  or  at 
any  time  before  or  since,  a  resident  of  St.  Joseph  county,  in 
said  State;  wherefore  he  says  that,  as  to  this  defendant,  this 
court  has  no  jurisdiction. 

"Par.  3.  And  for  a  further  and  third  ground  of  defence 
to  plaintiff 's  action,  defendant  Parkinson  says  that  the  note 
sued  on  in  this  case  was  given  for  a  pretended  conveyance 
or  assignment  of  what  Andrew  P.  Jackson  represented  to 
defendant  Parkinson  to  be  a  good  and  valid  assignment  of 
the  patented  right  to  Jackson  and  Pratt's  and  A.  P.  Jackson's 
vulcanized  Are  proof  roofing  composition ;  and  for  the  fur- 
ther consideration  that  Andrew  P.  Jackson  promised  and 
undertook  to  deliver  to  defendant  Parkinson  one  barrel  of 
the  prepared  composition  for  such  roofing;  that  said  Jack- 
son and  his  agents  falsely  and  fraudulently  represented  that 
said  assignment  would  convey  to  said  Parkinson  a  full  and 
complete  right  to  use  and  sell  and  assign  said  pretended  pat- 
ent in  the  township  of  Harrison,  In  Wells  county.  State  of 
Indiana;  a  copy  of  which  conveyance  is  filed  herewith, 
marked  'A/  Defendant  Parkinson  further  says  that  said 
Jackson  and  Pratt,  nor  Andrew  P.  Jackson,  had  at  the  time 
of  sale  no  patent  right  of,  nor  any  right  to  vend  any  such 
patent  as,  Jackson  and  Pratt's  and  A".  P.Jackson's  vulcanized 
fire  proof  roofing  composition,  nor  does  said  pretended  con- 
veyance give  to  said  Parkinson  any  right  to  any  patent  what- 
ever, but  is  absolutely  void ;'  and  defendant  further  says  that 
A.  P.  Jackson  wholly  failed  and  neglected  to  deliver  to 
defendant  one  barrel  of  the  prepared  composition  aforesaid, 
as  by  him  promised  and  undertaken ;  wherefore  defendant 
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Parkinson  says  that  the  consideration  of  said  note  sued  on  has 
wholly  failed;  and  defendant  Parkinson  says  that  said  note  is 
not  made  payable  at  a  bank  in  the  State  of  Indiana ;  that  at 
the  date  of  the  execution  of  said  note,  there  was  not,  and 
ever  since  there  has  been  no  such  bank  as  the  First  National 
Bank  of  Bluffton,  Indiana." 

The  plaintiff  filed  the  following  reply: 

"The  plaintiff,  for  reply  to  the  answer  of  the  defendant 
Parkinson,  says  that  the  maker  and  payee  of  said  note 
intended  and  contracted  to  make  said  note  payable  in  a  bank 
in  the  State  of  Indiana;  that  they  intended  and  con- 
tracted to  make  said  note  payable  at  a  bank  in  Bluff- 
ton,  Indiana;  that  the  defendant  was  and  is  a  resident 
of  Wells  county,  and  knew  that  there  was  a  bank  at 
Bluffton.  But  the  plaintiff  at  that  time,  and  for  a  long  time 
prior  thereto,  resided  in  St  Joseph  county,  Indiana,  and 
knew  nothing  of  the  banks  at  Bluffton,  Wells  county ;  that 
the  maker  of  said  note  sent  said  note  so  executed  by  him 
forth,  the  same  purporting  to  be,  and  Is  upon  its  face,  paya- 
ble at  a  bank  in  the  State  of  Indiana;  and  plaintiff  says  that 
he  had  no  knowledge  otherwise ;  that  he  relied  on  that  act 
of  the  maker  of  said  note,  the  defendant  Parkinson,  in  giv- 
ing said  note  the  semblance  of  commercial  paper ;  that  in  full 
reliance  of  such  act  of  the  maker,  he  purchased  said  note  in 
good  faith,  paid  a  valuable  consideration  for  the  same,  to  wit, 
by  conveyanceof  certain  real  estate  in  St.  Joseph  county,  Indi- 
ana, before  the  said  note  became  due,  and  without  notice 
of  any  defence  thereto ;  wherefore  plaintiff  says  that  defend- 
ant Parkinson  Is  and  oughtto  be  estopped  from  denying  that 
said  note  is  payable  at  a  bank  in  the  State  of  Indiana.  2.  And 
for  a  further  and  second  ground  of  reply,  plaintiff  avers  that 
he  denies  all  the'facts  set  forth  in  the  defendant's  answer." 

A  demurrer  was  overruled  to  the  reply,  and  an  exception 
taken  by  appellant 

The  cause  was  submitted  to  the  court  for  trial,  and  resulted 
in  a  finding  for  the  plaintiff.  A  motion  for  a  new  trial  was 
overruled,  and  final  j  udgment  was  rendered  on  the  finding. 
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The  only  valid  assignment  of  error,  and  the  only  on*  dis- 
cussed by  counsel,  is  based  upon  the  action  of  the  court  in 
overruling  the  demurrer  to  the  reply. 

The  position  assumed  by  counsel  for  appellee  is,  that  the 
facts  stated  in  the  reply  estopped  the  appellant  from  assert- 
ing that  the  note  was  not  payable  in  a  bank  in  this  State; 
and  this  position  is  controverted  by  counsel  for  appellant 

The  real  question  for  our  decision  is,  whether  a  person 
who  signs  a  note  purporting  to  be  negotiable  and  payable  in 
a  bank  of  this  State  is  thereby  estopped,  in  an  action  brought 
by  a  bona  fide  purchaser  for  value  and  before  maturity, 
from  asserting  and  proving  that  there  was  no  such  bank  as 
the  one  described  in  the  note. 

It  is  provided  by  the  sixth  section  of  an  act  concerning 
promissory  notes,  bills  of  exchange,  eta,  2  G.  &  H.  658,  that 
"notes  payable  to  order  or  bearer,  in  a  bank  in  this  State,  shall 
be  negotiable  as  inland  bills  of  exchange,  and  the  payees 
and  indorsees  thereof  may  recover  as  in  case  of  such  bills." 

We  think  it  is  obvious  from  the  plain  and  unambiguous 
language  of  the  statute,  and  from  the  numerous  decisions 
of  this  court  placing  a  construction  upon  the  above  section* 
that  the  common  law  privileges  of  negotiable  notes  are  con- 
fined, in  this  State,  to  such  notes  as  are  drawn  payable  at  or 
in  a  bank  in  this  State,  and  that  this  presupposes  that  the 
bank  in  or  at  which  the  note  is  payable  shall  have  an  actual 
existence  at  the  time  the  note  is  executed.  Davis  v.  McAt- 
pine,  10  Ind.  137;  HubUrv.  PuUen,  12  Ind.  567;  Mix  v.  The 
State  Bank,  13  Ind.  $21;  Huntv.  Standart,  15  Ind.  33;  Huntv. 
Standart,  15  Ind.  160;  Snyderv.  Oatntan,  16  Ind.  265 ;  The 
Board,  etc^  v.  Bright,  18  Ind.  93 ;  Gordon  v.  Montgomery,  19 
Ind.  1 10;  Musselman  v.  McElkenny,  23  Ind.  4 ;  State  v.  Murphy, 
23  Ind.  48 ;  Hereth  v.  The  Merchants'  National  Bank,  34 
Ind.  380;  Stonemanv.  fyle,  35  Ind.  103;  Hoffman  v.  Zollin- 
ger, 39  Ind.  461. 

In  Davis  v.  McAlphte,  supra,  the  note  was  payable  at  a 
private  bank,  and  the  question  was,  whether  it  was  governed 
by  the  law  merchant.    The  court  quote  the  above  section. 
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of  the  statute.  It  is  there  shown  that,  under  the  statute  of 
1843,  notes  were  governed  by  the  law  merchant  when  they 
were  payable  at  a  chartered  bank.  The  court  there  say : 
"  We  think  a  note  payable  at  a  bank  is,  in  legal  contempla- 
tion, payable  in  the  bank ;  and  that  a  note  payable  at  or  in  a 
bank  is,  in  such  contemplation,  payable  to  the  holder,  or  his 
agent,  in  the  bank,  at  its  counter." 

It  was  further  held,  that  it  was  not  necessary  under  the 
above  section  that  it  should  be  a  chartered  bank,  or  a  bank 
of  issue,  but  that  it  would  be  sufficient  if  it  was  payable  at  a 
private  bank  of  deposit  or  discount.  There  are  three  kinds 
of  banks,  viz.,  banks  of  deposit,  banks  of  deposit  and  dis- 
count, and  banks  of  deposit,  discount,  and  circulation.  Notes 
payable  in  either  of  these  kinds  of  banks  within  this  State 
would  be  governed  by  the  law  merchant. 

In  Hunt  v.  Standart,  supra,  this  language  is  used :  "In 
this  State,  promissory  notes  payable  in  a  bank  in  this  State, 
only,  are  placed  upon  the  footing  of  bills  of  exchange,  and 
governed  by  the  law  merchant." 

In  Gordon  v.  Montgomery,  supra,  the  note  was  payable  and 
negotiable  at  the  office  of  the  Ohio  Insurance  Company,  in 
New  Albany,  and  the  question  was,  whether  itwas  governed 
by  the  law  merchant  The  court  say:  "This  note  was  pay- 
able at  a  bank.  Of  this  fact  the  court  takes  judicial  notice, 
because  the  Ohio  Insurance  Company  is  made  a  bank  of 
discount  and  deposit,  by  a  public  law.  Local  Laws,  1849, 
p.  439.     See  Davis  v.  McAlpine,  to  Ind.  137." 

la  Mix  v.  The  State  Bank,  supra,  the  note  was  executed 
in  this  State,  but  was  payable  at  the  American  Exchange 
Bank,  New  York  city,  and  the  question  was  whether  it  was 
governed  by  the  law  merchant,  and  it  was  held  that  it  was 
not,  for  the  reason  that  by  the  statute  of  this  State  only 
notes  that  were  payable  at  a  bank  within  this  State  were 
governed  by  the  law  merchant 

In  Snyder  v.  Oattnan,  supra,  it  was  held  that  notes  pays-  ■ 
hie  to  order,  but  not  in  a  bank  in  this  State,  though  nego- 
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tiable,  are  not  governed  by  the  law  merchant  as  to  diligence 
against  makers  and  rights  of  defence. 

In  Musselman  v.  McElhenny,  supra,  it  was  said:  "A 
negotiable  note  at  common  law  is  one  payable  to  order  or 
bearer;  that  is  to  say,  one  whose  terms  authorize  its  trans- 
fer to  another  person  than  the  one  to  whom  it  is  originally 
executed :  and  such  note,  as  to  defences,  may  have  a  bona 
fide  holder ;  that  is,  a  holder  who  has  honestly  received  it 
for  a  consideration,  ignorant  of  any  vice  in  its  original  execu- 
tion, and  against  whom  such  vice  cannot  be  set  up  as  a 
defence  to  a  suit  upon  the  note.  It  is  this  class  of  notes 
that  elementary  writers  refer  to  when  they  speak  of  negotia- 
ble notes.  2  Pars.  Notes  &  .Bills,  426;  2  Pars.  Con., 
422,  et  seq. 

"  In  Indiana,  though  all  those  notes  which  were  negotiable 
at  common  law,  and  many  others,  are  negotiable  so  far  as  to 
be  transferable  and  suable  by  the  holder,  yet  they  have  not 
the  other  qualities  of  a  negotiable  note  at  common  law,  and 
cannot,  as  to  defences,  have  a  bona  fide  holder ;  this  incident 
not  attaching  to  them  unless  they  are  payable  at  a  bank  in 
this  State.  The  common  law  privileges  of  negotiable  notes 
are  confined,  in  this  State,  by  statute,  to  that  portion  of  such 
notes  as  are  drawn  payable  at  a  bank  in  this  State." 

In  Heretk  v.  The  Merchants'  National  Bank,  supra,  it  was 
said,  that  "it  is  expressly  provided  by  statute  that  promis- 
sory notes  made  payable  to  order  or  bearer,  in  a  bank,  in  this 
State,  shall  be  negotiable  as  inland  bills  of  exchange." 

In  Stoneman  v.  Pyle,  supra,  the  law  was  stated  thus :  "  But 
as  the  note  was  payable  at  a  bank  in  this  State,  it  is  governed 
by  the  law  merchant,  and  the  holder  thereof  is  entitled  to 
all  the  rights  of  a  holder  of  commercial  paper,  unless  the 
clause  in  the  note  stipulating  for  the  payment  of  attorney's 
fees,  in  case  suit  should  be  commenced  thereon,  takes  it  out 
of  that  class  of  paper." 

In  Hoffman  v.  Zollinger,  supra,  it  was  said:  "By  our 
statute,  a  promissory  note  not  payable  in  a  bank  In  this  State 
may  be  transferred  by  indorsement,  but  such  transfer  cannot 
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defeat  a  set-off  which  the  maker  may  have  acquired  against 
the  payee  or  any  assignor  before  notice  of  the  assignment" 

It  will  be  seen  from  the  above  quotations  that  the  uniform 
language  of  this  court  has  been  that  only  notes  payable  in 
a  bank  in  this  State  are  governed  by  the  law  merchant.  In 
Gordon  v.  Montgomery,  supra,  the  note  was  held  to  be  com- 
mercial paper,  because  the  Ohio  Insurance  Company  had 
been  invested  by  public  law  with  the  rights  and  privileges 
of  a  bank  of  deposit  and  discount.  The  judgment  in  that 
case  proceeded  on  the  theory  that  the  Ohio  Insurance  Com- 
pany was,  in  fact,  a  bank  in  this  State. 

But  in  Mix  v.  The  State  Bank,  supra,  the  note  was  held 
not  to  be  governed  by  the  law  merchant,  because  the  bank 
at  which  it  was  payable  was  not,  in  fact,  a  bank  in  this 
State. 

As  we  have  seen,  the  rule  as  it  existed  by  the  law  mer- 
chant was,  that  a  note  payable  to  order  or  bearer,  without 
being  payable  at  a  bank,  was  commercial  paper.  From  the 
erection  of  the  old  state  bank  until  the  session  of  185 1  and 
1852,  only  notes  payable  at  a  chattered  bank  were  governed 
by  the  law  merchant  in  this  State.  During  that  session,  the 
legislature,  under  the  power  vested  in  it  by  the  new  consti- 
tution, created  the  Bank  of  the  State,  with  branches,  and 
free  banks.  Private  banks  had  grown  in  public  favor,  and 
were  regarded  as  necessary  in  the  transaction  of  the  growing 
commercial  interests  of  the  State.  The  legislature,  there- 
fore, in  providing  what  notes  should  be  governed  by  the  law 
merchant,  omitted  the  word  "  chartered,"  and  provided  that 
notes  payable  in  a  bank  in  this  State  should  be  negotiable 
as  inland  bills  of  exchange,  and  that  the  payees  and  indorsees 
thereof  might  recover  as  in  case  of  such  bills.  As  we  have 
seen,  this  section  has  been  construed  to  embrace  any  and 
all  banks  in  the  State,  whether  banks  of  deposit,  banks  of 
deposit  and  discount,  or  banks  of  deposit,  discount,  and  cir- 
culation. The  law,  as  it  existed  prior  to  1 852,  was  no  longer 
applicable  to  the  new  condition  of  things,  and  was  deemed 
Vol.  XLV.— 9 
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to  be  too  limited  to  be  commensurate  with  the  demands  of 
trade  and  commerce.  The  rule,  as  it  existed  under  the  law 
merchant,  was  regarded  as  too  broad  and  not  adapted  to  a 
comparatively  new  State.  It  was,  therefore,  determined  to 
extend  the  privilege  to  all  banks  in  the  State,  but  it  was 
restricted  to  banks. 

In  GUIaspie  v.  Keltey,  4.1  Ind.  158,  it  is  said :  "The  bank 
In  which  a  promissory  note  is  payable  should  be  named  in 
the.  note,  so  that  the  maker  can  know  where  he  can  pay  the 
same  upon  maturity,  and  that  a  demand  may  be  made  when- 
ever such  demand  is  necessary.  Edwards  Bills,  157.  The 
note  in  the  case  in  judgment,  when  it  was  signed  by  the 
maker,  and  by  him  delivered  to  the  payee,  did  not  contain 
the  name  of  the  bank  where  it  was  payable,  and  conse- 
quently was  not  governed  by  the  law  merchant" 

There  does  not  seem  to  be  any  room  to  doubt  that  the 
legislature  intended  that  the  bank  in  which  the  note  is  made 
payable  shall  have  an  actual  existence  in  the  State.  This  is 
apparent  from  the  ruling  in  the  case  of  Gordon  v.  Montgom- 
ery, supra,  where  the  note  sued  on  was  held  to  be  commer- 
cial paper,  because  the  Ohio  Insurance  Company  had  been 
invested  by  law  with  the  powers  and  privileges  of  a  bank  of 
deposit  and  discount ;  and  the  principle  is  further  illustrated 
by  the  case  of  Mix  v.  The  State  Sank,  supra,  where  it  was  held 
that  the  indorsers  were  not  liable,  because  there  had  been  no 
demand  of  payment  and  protest  for  non-payment,  the  note 
not  being  payable  at  a  bank  in  this  State,  but  a  bank  out  of 
the  State.  If  the  bank  must  have  an  actual  existence, 'then  ' 
the  making  of  a  note  payable  at  a  fictitious  bank  in  this 
State  cannot  give  the  note  the  character  and  immunity  of 
commercial  paper.  Public  policy  forbids  judicial  recognition 
of  such  a  practice.  When  a  note  is  made  payable  at  a  bank 
that  has  an  actual  existence,  the  maker  knows  where  to  go 
to  pay  it  at  maturity,  or  he  may  provide  for  its  payment  by 
draft;  but  if  the  bank  at  which  the  note  purports  to  be  pay- 
able has  no  existence,  the  maker  cannot  provide  for  its  pay- 
ment, and  may  be  sued  on  it  and  subjected  to  the  payment 
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of  costs  and  attorney's  fees.  But  this  would  not  be  the 
worst  consequence  which  would  result  from  the  recognition 
of  fictitious  banks.  Suppose  that  A.  makes  his  note  paya- 
ble to  the  order  of  B.  at  a  fictitious  bank,  the  name  and 
location  of  which  are  given  in  the  note.  C.  and  D.  become 
accommodation  indorsers.  The  note  purports  upon  its  face 
to  be  commercial  paper.  A.  and  B.  are  insolvent,  but  C. 
and  D.  are  responsible.  The  note  thus  made  and  indorsed 
is  negotiated  by  B.  to  E.  before  maturity  and  for  value.  E. 
becomes  the  holder  of  the  note  in  reliance  upon  the  sol- 
vency of  C.  and  D.(  the  indorsers.  A.  is  liable  without  a 
demand  of  payment  at  die  place  named  in  the  note,  but  to 
charge  die  indorsers,  there  must  be  a  demand  of  payment 
at  the  place  named  in  the  note.  If  the  bank  named  is 
fictitious,  and  has  no  existence,  there  can  be  no  demand 
of  payment,  and  consequently  C.  and  D.  who  are  only 
secondarily  liable,  are  discharged  from  all  liability.  Id 
this  way,  a  note  which  purports  to  be  commercial 
paper,  and  is  apparently  well  secured  by  the  indorsers, 
might  be  put  in  circulation,  when  the  indorsers  could 
not  be  charged  and  held  liable.  The  judicial  sanc- 
tion of  such  a  doctrine  would  unsettle  the  law,  and 
destroy  the  confidence  of  the  commercial  and  business 
world  in  commercial  paper.  Nothing  is  so  essential  to  the 
prosperity  of  a  community  as  full  and  entire  confidence  in 
the  validity  and  immunity  of  commercial  paper.  When  it 
is  known  that  a  note  cannot  be  governed  by  the  law  mer- 
chant, unless  it  is  made  payable  in  a  bank  in  the  State,  which 
has  an  actual  existence,  such  confidence  will  exist,  because 
the  existence  of  the  bank  can  generally  be  ascertained ;  and 
if  it  cannot  be,  the  purchaser  takes  it  at  his  peril.  We  hold, 
that  to  make  a  note  payable  to  order  or  bearer,  in  a  bank 
in  this  State,  negotiable  as  inland  bills  of  exchange,  it  must 
be  payable  in  a  bank  in  this  State  which  has  an  actual  exist- 
ence at  the  time  the  note  is  executed,  and  that  the  name  of 
such  bank  must  be  given  in  the  note. 
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But  it  is  insisted  by  counsel  for  appellee  that  the  appellant  is 
estopped  from  asserting  that  there  was  no  such  bank  as  the 
one  at  which  the  note  purported  to  be  payable,  and  from 
denying  the  negotiable  character  of  the  note.  The  case  of 
'  Walker  v.  Ebert,  29  Wis.  194,  is  much  in  point  In  that  case, 
the  question  was,  whether  a  note  to  which  the  maker's  sig- 
nature had  been  procured  by  false  representations  as  to  the 
character  of  the  paper  itself,  he.  being  ignorant  of  its  true 
character,  and  having  no  intention  to  sign  such  a  paper,  and 
being  guilty  of  no  negligence  in  doing  so,  is  void  even  in 
the  hands  of  a  holder  for  value,  before  maturity  and  without 
notice ;  and  it  was  held  that  the  note  was  void.  The  court 
say :  "  The  reasoning  of  the  above  case  is  entirely  satisfac- 
tory and  conclusive  upon  this  point.  The  inquiry  in  such 
cases  goes  back  of  all  questions  of  negotiability,  or  of  the 
transfer  of  the  supposed  paper  to  a  purchaser  for  value, 
before  maturity  and  without  notice.  It  challenges  the  origin, 
or  existence  of  the  paper  itself;  and  the  proposition  is  to 
show  that  it  is  not  in  law  or  in  fact  what  it  purports  to  be, 
namely,  the  promissory  note  of  the  supposed  maker.  For 
the  purpose  of  setting  on  foot  or  pursuing  this  inquiry,  it  fa 
immaterial  that  the  supposed  instrument  is  negotiable  in 
form,  or  that  it  may  have  passed  into  the  hands  of  a  bona 
fide  holder  for  value.  Negotiability  in  such  cases  presup- 
poses the  existence  of  the  instrument  as  having  been  made 
by  the  party  whose  name  is  subscribed ;  for,  until  it  has 
been  so  made  and  has  such  actual  legal  existence,  it  is  absurd 
to  talk  about  a  negotiation,  or  transfer,  or  bona  fide  holder 
of  it,  within  the  meaning  of  the  law  merchant.  That  which, 
in  contemplation  of  law,  never  existed  as  a  negotiable  instru- 
ment, cannot  be  held  to  be  such;  and  to  say  that  it  is,  and 
has  the  qualities  of  negotiability,  because  it  assumes  the 
form  of  that  kind  of  paper,  and  thus  to  shut  out  all  inquiry 
into  its  existence,  or  whether  it  is  really  and  truly  what  it 
purports  to  be,  is  petitio  principii — begging  the  question  alto- 
gether. It  is,  to  use  a  homely  phrase,  putting  the  cart 
before  the  horse,  and  reversing  the  true  order  of  reasoning; 
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or  rather  preventing  all  correct  reasoning  and  investigation, 
by  assuming  the  truth  of  the  conclusion,  and  so  precluding 
any  inquiry  into  the  antecedent  fact  or  premise,  which  is  the 
first  point  to  be  inquired  of  and  ascertained." 

In  the  present  case,  the  note  in  suit  is  valid  as  an  ordinary 
non- negotiable  promissory  note,  but  it  is  not  negotiable  as 
an  inland  bill  of  exchange,  for  the  reason  that  it  lacks  the 
indispensable  prerequisite,  that  it  should  have  been  payable 
in  a  bank  in  this  State,  which  was  in  existence  at  the  date 
of  the  note. 

The  court  erred  in  overruling  the  demurrer  to  the  affirma- 
tive paragraph  of  the  reply. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  such  paragraph  of  the  reply,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


The  Atlas  Mutual  Insurance  Company  v.  Byrus. 

Removal  op  Action  to  U.  S.  Cou*t. — A  corporation  organized  under  the 
law  of  Missouri,  being  sued  in  (his  Slate,  filed  a  petition  and  motion,  before 
any  issue  of  fact  had  been  formed,  to  transfer  the  cause  to  the  United  State* 
Circuit  Court,  and  fully  complied  with  the  laws  of  the  United  States  govern. 
big  snch  transfers. 

Btld,  that  it  was  the  right  of  the  defendant  to  have  the  cause  no  transferred. 

From  the  Tippecanoe  Civil  Circuit  Court. 

H.  W.  Chase  and  J.  A.  WUstach,  for  appellant 

W.  D.  Lee,  for  appellee. 

Osborn,  J. — The  appellee  sued  the  appellant  upon  a  pol- 
icy of  insurance.  The  appellee  is  a  citizen  of  this  State; 
the  appellant  exists  under  and  by  virtue  of  the  laws  of  Mis- 
souri, and,  as  affecting  the  jurisdiction  of  the  United  States 
courts,  is  a  citizen  of  that  State.    Before  trial  and  before 
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any  issue  of  fact  had  been  formed,  the  appellant  filed  her 
petition,  and  fully  complied  with  the  laws  of  the  United 
States  relative  to  a  transfer  of  a  cause  from  a  state  to  a 
United  States  court,  and  moved  the  court  to  transfer  the 
cause  to  the  United  States  Circuit  Court  for  the  District  of 
Indiana.  The  motion  was  overruled.  An  exception  was 
taken,  and  the  question  saved  by  a  proper  bill  of  exceptions. 
Such  proceedings  were  afterward  had  in  the  cause  that  final 
judgment  was  rendered  against  the  appellant  for  £2083.50. 

According  to  the  rulings  in  Burson  v.  The  National  Park 
BankofN.  K,4oInd.  173, and  TheWestern  Union  Telegraph 
Co.  v.  Dickinson,  40  Ind.  444,  the  motion  to  transfer  the  cause 
to  the  United  States  court  should  have  been  granted.  The 
motion  was  overruled  before  those  decisions  were  made. 

The  settlement  of  that  question  disposes  of  the  whole  case, 
and  makes  it  unnecessary  for  us  to  consider  the  other  ques- 
tions discussed  by  counsel.  They  relate  to  alleged  errors 
occurring  subsequent  to  overruling  the  motion  to  transfer 
the  cause. 

The  judgment  is  reversed,  with  costs.  The  cause  is 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  application  and  motion  to  transfer  the  cause  to  the 
United  States  Circuit  Court 


Knight  et  al.  v.  The  Flatrock  and  Waldron  Tubnfixb 
Company  et  ai_ 

PLEADING. — Cepia  of  Written  /m/rumena— Written  instruments-  which  «n 
DM  the  foundation  of  an  action,  thoagh  filed  with  the  complaint,  cannot  sap- 
ply  necessary  averment*  thereof. 

Sam*. —  Turnpike, — Where  the  action  is  to  restrain  the  collection  of  an  illegal 
tax  assessed  in  aid  of  the  construction  of  a  turnpike,  copies  of  the  petition  for 
the  right  of  highway,  the  certificate  of  the  county  auditor  as  to  the  owneiship 
of  three-fiflhs  of  the  land,  etc,  the  order  of  the  board  of  comsuaaioaea,  UN 
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list  of  taxes  assessed  on  the  plaintiff's  land,  made  by  the  auditor,  and  a  state- 
ment of  the  proceeding*  of  the  petitioners  and  stockholders  of  a  turnpike  com- 
pany agreeing  upon  the  name  of  the  company  and  the  election  of  officers  do 
not  properly  form  part  of  the  complaint. 
SAME. — Articles  of  Association, — Illegal  Tax. — Injunction. — Under  the  act  of 
March  6th,  1865  {3  lad.  Stat  534),  unless  the  persons  receiving  a  permit 
from  the  county  commissioners  to  use  and  occupy  a  highway  for  a  turnpike 
unite  in  articles  of  association,  in  order  tii  become  a  corporation,  the  collection 
of  the  tax  provided  to  be  levied  for  the  construction  of  the  turnpike  may  be 


Same. — Portia. — An  action  to  enjoin  the  treasurer  of  a  county  from  collecting 
a  tax  assessed  to  aid  in  the  construction  of  a  turnpike,  on  the  ground  that  the 
turnpike  company  was  never  organized  as  a  corporation  pursuant  to  the  statute, 
is  not  a  proceeding  to  destroy  the  turnpike  company,  but  to  prevent  the  collec- 
tion of  the  tax  because  the  company  had  not  the  authority  to  have  the  tax 
assessed,  and  there  is  no  inconsistency  in  making  the  pretended  corporation 
a  party  defendant  by  its  assumed  corporate  name.   (Pxttit,  J.,  dissented.) 

From  the  Shelby  Circuit  Court 

S.  Major  and  A.  Major,  for  appellants. 

G.  H.  Voss,  B.  F.  Davis,  %  A.  Holman,  B.  F.  Love,  and 
R.  A.  Black,  for  appellees. 

Osborn,  J. — This  was  a  complaint  filed  by  the  appellants, 
to  restrain  the  treasurer  of  Shelby  county  from  the  collec- 
tion of  taxes  upon  the  duplicate  in  his  hands  for  collection, 
for  the  construction  of  a  gravel  road  or  turnpike. 

The  complaint  shows  that  certain  persons  filed  a  petition 
In  the  office  of  the  auditor  of  Shelby  county,  asking  the 
commissioners  of  that  county  to  grant  to  them  the  right  of 
a  highway.  No  other  statement  is  made  of  the  contents  of 
the  petition,  but  a  copy  of  it  is  filed  with,  and  it  is 
alleged  is  made  a  part  of,  the  complaint  It  is  also  alleged 
that  the  petitioners  also  filed  a  certificate  of  the  auditor 
that  they  owned  over  three-fifths  of  the  real  estate  within 
three  quarters  of  a  mile  of  the  proposed  gravel  road,  a  copy 
of  which  is  filed  with  and  made  a  part  of  the  camplaint; 
that  thereupon  the  commissioners  granted  the  application, 
and  to  the  petitioners  the  power  to  organize  as  a  road  com- 
pany. At  the  same  time,  the  commissioners  appointed  one 
James  Elliott  to  estimate  the  grading  of  the  proposed  road ; 
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that  afterward,  on    the  —  day ,    1866,  the  auditor 

made  out  each  person's  taxes  within  three-fourths  of  a  mile 
of  the  proposed  road,  on  each  side  thereof,  for  the  purpose 
of  building  the  same ;  that  afterward,  on  the  12th  day  of 
April,  1866,  the  petitioners  attempted  to. organise  a  turnpike 
company,  to  be  known  by  the  name  of  The  Flatrock  and 
Waldron  Turnpike  Company,  by  electing  certain  persons  as 
directors;  that  shortly  thereafter  the  construction  of  the 
road  was  commenced  and  continued  during  the  years  1866, 
186/,  186&,  1869,  and  1870;  that  the  road  is  completed,  and 
Hie  pretended  company  have  been  and  are  now  in  the 
receipt  of  tolls  more  than  sufficient  to  keep  the  road  in 
repair ;  that  the  taxes  so  assessed  by  the  auditor  were  divided 
into  three  instalments,  payable  in  one,  two,  and  three  years, 
and  that  the  same  were  placed  upon  the  duplicate  for  the 
years  1867,  1868,  and  1869,  respectively;  that  a  portion  of 
the  taxes  so  assessed  against  the  appellants  remain  unpaid, 
as  follows:  then  follow  the  names  of  the  plaintiffs,  with  the 
amounts  against  each ;  that  the  same  remain  on  the  tax 
duplicate  in  the  hands  of  the  defendant  Fountain  G.  Robert- 
son, the  treasurer  of  the  county,  who  is  threatening  to  cc*U 
lect  the  taxes  by  levy  and  sale  of  the  property  of  the  plain- 
tiffs. 

■  It  then  alleges  that  the  taxes  are  illegal,  because  the  peti- 
tioners did  not  show  that  they  were  the  owners  of  more  than 
three-fifths  of  the  amount  of  real  estate  within  three-fourths; 
of  a  mile  of  the  proposed  road,  nor  that  their  real  estate 
represented  over  three-fifths  of  the  appraisement  of  the  real 
estate  within  three  quarters  of  a  mile  of  the  road. 

zd.  That  it .  docs  not  appear  by  the  proceedings  of  the 
commissioners  that  the  pretended  organization  was,  or  is* 
under  any  act  of  the  General  Assembly  of  this  State,  and  it 
is  averred  that  it  is  not  so  organized. 

3d.  That  it  does  not  appear  upon  the  records  of  the  com- 
missioners that  the  right  of  highway  was  in  Shelby  county. 

4th.  That  the*  articles  of  association  were  never  filed  in, 
the  office  of  the  recorder  or  auditor  of  the  county,  and  that 
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the  petitioners  were  never  united  together  in  articles  of  asso- 
ciation and  in  fact  never  had  any  such  articles. 
■  5th.  That  the .  petition  does  not  sufficiently  describe  the. 
route  of  the  road,  and  does  not  with  certainty  designate  the 
highway  sought  to  be  appropriated ;  that  it  fails  to  locate  it 
in  any  county  or  state,  and  that  the  description  thereof 
is  vague,  indefinite,  disconnected,  and  incomplete ;  and  that 
the  grant  of  the  highway  was  void. 

Prayer  for  injunction  and  other  proper  relief. 

A  supplemental  complaint  was  filed  stating  that  the 
treasurer  had  demanded  payment  of  the  taxes  since  the  filing 
of  the  original  complaint,  and  praying  for  an  injunction. 

A  demurrer  was  iiled  to  the  complaint,  because  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  which 
was  sustained  by  the  court.  The  plaintiffs  refused  to  amend, 
and  final  judgment  was  rendered  against  them  and  for  costs. 

The  error  assigned  is  in  sustaining  the  demurrer  to  the 
complaint. 

The  appellees  have  filed  no  brief,  and  we  do  not  know 
iipon  what  grounds  the  demurrer  was  sustained. 

Copies  of  the  petition  for  the  right  of  the  highway,  the 
certificate  of  the  county  auditor  as  to  the  ownership  of  three- 
fifths  of  the  land,  etc.,  the  order  of  the  board  of  commis-. 
aioners,  the  list  of  taxes  assessed  on  the  plaintiffs'  land 
made  by  the  auditor,  and  a  statement  of  the  proceedings  of 
the  petitioners  and  stockholders  of  the  "  Flatrock  Gravel 
Road  Company,"  agreeing  upon  the  name  of  the  company 
and  the  election  of  officers,  are  copied  into  the  record,  as  if, 
they  formed  a  part  of  the  complaint  ( 

The  complaint  is  not  founded  upon  those  documents  or 
instruments.  It  is  to  restrain  the  collection  of  an  alleged 
illegal  tax.  Filing  copies  did  not,  therefore,  make  them  a 
part  of  the  complaint  The  Excelsior  Draining  Co.  v.  Brown, 
38  Ind.  384;  Lytic  v.  Lytle,  37  Ind.  281 ;  Wyant  v.  Wyant, 
38  Ind.  48 ;  Campbell  v.  Cross,  39  Ind.  155;  Hazsard  v.  Hear 
cock,  39  Ind.  172.  They  could  only  become  apart  of  the 
complaint  by  being  copied  into  it,  or  by  stating  their  substance*  . 
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We  must  look  to  the  allegations  of  the  complaint  without 
reference  to  the  copies  filed,  to  determine  its  sufficiency, 
la  Rhodes  v.  Piper,  40  Ind.  369,  it  was  held  that  under  the 
act  of  March  6th,  1865,  Acts  1865,  p.  go,  3  Ind.  Stat  534,  the 
board  of  commissioners  could  not  grant  permission  to 
occupy  and  use  a  highway  for  a  gravel  road  or  turnpike 
until  they  had  found  as  a  fact  that  the  persons  who  signed 
the  petition  represented  three-fifths  of  the  real  estate  within 
three-fourths  of  a  mile  on  each  side  of  the  proposed  road, 
and  that  the  road  was  of  public  utility.  The  finding  of  such, 
facts  was  essential  to  the  exercise  of  any  jurisdiction,  and 
when  so  found  was  conclusive.  It  was  also  held  that  the 
grant  of  the  permission  by  the  county  commissioners  did 
not  require  an  organization  of  a  company  prior  to  such 
grant  The  second  section  of  the  act  provides  that  the  per- 
sons making  the  application  for  the  right  of  the  highway, 
after  receiving  from  the  county  commissioners  a  permit  to  ' 
use  and  occupy  the  highway,  "can organize  themselves  into 
a  company,  elect  such  officers,  make  by-laws  and  rules  for 
their  action  as  is  lawful  and  proper,  under  the  name  they 
choose  in  their  articles  of  association." 

The  act  contemplates  that  after  the  permit  has  been 
received,  the  petitioners  will  organize  themselves  into  a  com- 
pany under  the  law  authorizing  the  organization  of  such 
companies,  to  enable  them  to  construct  the  road,  and  until 
that  is  done  they  have  no  authority  to  construct  the  road,  nor 
can  the  tax  be  levied  or  collected  for  that  purpose.  They 
must  unite  in  articles  of  association,  setting  forth,  among 
other  things,  the  corporate  name  of  the  association.  Piper*. 
Rhodes,  30  Ind.  309;  Rhodes  v.  Piper,  40  Ind.  369. 

The  complaint  shows  that  the  petitioners  attempted  to 
organize  by  electing  officers  and  choosing  and  adopting  a 
name ;  but  they  failed  to  unite  in  articles  of  association  33 
required  by  statute ;  that  no  such  articles  have  been  entered 
Into  and  that  none  exist.  Like  Piper  v.  Rhodes,  they  have 
assumed  a  name  and  are  acting  under  it,  have  constructed 
a  road  and  are  receiviug  tolls  and  exercisiim  the  functions  of 
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a  corporation.  They  are  a  corporation  by  user,  so  that  any 
one  contracting  with  them  as  such  would  be  estopped  from 
denying  their  corporate  existence.  Angeli  and  Ames  Corp, 
9th  ed.,  638 ;  The  Bank  of  Toledo  v.  The  International  Bank, 
31  N.  Y.  542;  Methodist,  etc.,  Church  v.  Pickett,  19N.Y.482. 

It  also  appears  that  the  appellee,  the  treasurer  of  the 
county  has  in  his  hands  the  tax  duplicate  for  collection, 
including  taxes  against  each  of  the  appellants,  levied  for  the 
construction  of  that  road,  and  that  he  is  threatening  to  levy 
and  collect  the  same,  and  will  do  so  if  not  restrained. 

It  is  manifest  that,  according  to  the  uniform  ruling  of  this 
court,  the  taxes  are  illegally  assessed,  and  the  treasurer  ought 
to  be  restrained  from  collecting  them.  Green  v.  Beeson,  31 
Ind.  7;  Glass  v.  The  Tipton,  etc.,  Turnpike  Co.,  33  Ind.  376; 
Rhodes  v.  Piper,  supra ;  The  Newton  County  Draining  Co.  v. 
No/singer,  43  Ind.  566,  and  many  others. 

It  is  true  we  held  in  The  Mud  Creek  Draining  Co  v.  The 
State,  ex  tel.  Marley^%  Ind.  236,  that  the  State  could  not 
obtain  judgment  of  ouster  against  a  corporation  for  usurping 
corporate  franchises,  on  the  ground  that  it  never  had  a  legal 
existence,  when  the  information  and  proceedings  were 
against  it  by  its  corporate  name. 

Such  a  proceeding  is  for  the  purpose  of  destroying  the 
corporate  existence  of  the  company  by  a  judicial  decree, 
whilst  the  action  in  this  case  is  to  enjoin  the  treasurer  from 
the  collection  of  taxes  illegally  assessed.  It  does  not  attack 
the  corporation  any  further  than  to  show  that  the  tax  which 
the  treasurer  is  threatening  to  collect  is  illegal,  because  the 
company  had  no  authority  to  have  it  levied  for  the  purpose 
of  constructing  its  road.  It  was  a  corporation  in  fact,  and 
as  such  had  caused  the  tax  to  be  levied  and  placed  upon  the 
duplicate ;  and  whilst  the  law  of  the  State  had  not  been  com- 
plied with  in  its  organization,  still  an  attempt  had  been  made 
to  do  so,  and  it  was  acting  under  color  of  law,  but  not  with 
the  authority  claimed.  We  think,  under  the  circumstances, 
that  there  is  no  real  inconsistency  in  alleging  that  the  peti- 
tioners pretended  to  organize  a  company  but  failed,  and  in 
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an  action  like  this  to  make  the  pretended  company  a  party 
defendant  No  judgment  is  sought  against  the  company.. 
All  that  is  asked  is  a  judgment  against  the  treasurer  restrain*, 
ing  him  from  the  collection  of  the  taxes.  On  the  facts  stated, 
we  think  they  were  entitled  to  it. 

The  judgment  is  reversed,  with  costs.  The  cause  is 
remanded,  with  instructions  to  overrule  the  demurrer  to  the, 
complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Pettit,  J. — I  think  the  only  question  in  this  case  is, 
when  a  corporation  is  sued  by  its  corporate  name,  is  the 
complaint  good  which  alleges  that  it  is  not  a  corporation? 
I  hold  as  the  court  below  did  that  the  complaint  is  bad,  and 
cite  the  case  of  The  Mud  Creek  Draining  Co.  v.  The  State,  ex 
ret.  Marley,  supra,  and  the  authorities  there  cited.  To  sue  a 
corporation  and  bring  it  into  court  to  answer  a  charge  that  it  is' 
not  and  never  was  a  corporation  is,  to  my  mind,  an  absurdity. 

That  was  a  suit  by  the  State,  on  the  relation  of  certain 
persons,  against  a  corporation,  while  this  is  a  suit  by  individ- 
uals against  a  corporation,  but  there  is  no  difference  in  prin- 
cipal or  reason. 

JPetitwnfor  a  rehearing  overruled. 


EsTEP  ET  ALf.   WATBROUS  BT  AL. 

JU&OR. — Accepting  Without  Interrogating. — If  a  party  accepts  a  juror  with- 
out interrogating  him  in  reference  to  whether  he  is  a  householder  or  free- 
holder of  the  count]',  he  thereby  waives  the  right  to  object  to  the  competency 
of  the  juror  on  inch  grounds. 

From  the  Hendricks  Common  Pleas. 
M.  M.  Ray,  H.   C.  Ray,  W.  S.  Ray,  G.  H.  Voss,  B.  R 
Davis,  and  ?.  A.  Holman,  for  appellants. 
J.  S.  Ogdtn  and  %  V.  Hadley,  for  appellees. 
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Buskirk,  J. — This  was  an  action  by  the  appellants  against 
the  appellees  to  recover  damages  for  an  alleged  failure  of 
the  appellees  to  receive  and  pay  for,  according  to  contract, 
certain  hogs  purchased  of  the  appellants  by  the  appellees. 

There  was  issue,  trial  by  jury,  and  finding  for  the  appel- 
lees.    New  trial  refused,  and  judgment 

A  reversal  of  the  judgment  is  sought  upon  the  ground 
that  one  of  the  jurors  was  neither  a  householder  nor  a  free- 
holder of  Hendricks  county.  It  appears  that  the  juror  in 
question  was  examined  as  to  his  bias,  interest,  prejudice, 
relationship,  and  whether  he  had  formed  or  expressed  an 
opinion  as  to  the  merits  of  the  cause,  but  not  as  to  whether 
he  was  a  householder  or  freeholder  of  the  county.  It  is 
conceded  by  counsel  that  the  juror  was  a  married  man  and 
a  resident  of  the  county.  Counsel  for  appellants  contend 
that  the  affidavits  filed  in  support  of  this  reason  for  a  new 
trial  abundantly  show  that  he  was  not  a  householder.  On 
the  other  hand,  counsel  for  appellees  insist  that  it  was  shown 
that  he  was  a  householder,  within  the  meaning  of  the  statute. 
We  do  not  deem  it  necessary  to  decide  such  controverted 
question.  Conceding  that  the  juror  in  question  was  not  a  com- 
petent juror,  the  judgment  must  be  affirmed.  The  precise 
question  involved  here  was  involved  and  decided  adversely  to 
the  appellants  in  Cray  v.  The  State,  32  Ind.  384.  In  that  case, 
the  juror  was  confessedly  incompetent.  The  defendant  accept- 
ed him  without  interrogating  him  in  reference  to  whether  he 
was  a  householder  or  freeholder  of  the  county..  Elliott,  J., 
speaking  for  the  court,  after  a  very  thorough  and  able  review 
of  the  English  and  American  authorities  on  the  point,  held 
that  the  defendant,  by  accepting  the  juror  without  inquiry, 
waived  the  objection  that  the  juror  was  not  a  householder  or 
freeholder  of  the  county. 

The  above  ruling  is  supported  not  only  by  the  adjudged 
cases,  but  by  reason,  and  we  feel  bound  to  follow  it  in  the 
present  case. 

The  judgment  is  affirmed,  with  costs.- 
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Carpenter  v.  Carpenter,  Administrator. 

Infant. — Contrail. — The  contract  of  an  infant  in  relation  to  personal  property 
may  be  avoided  by  him  daring  hit  minority. 

Same.-  Fnlic  Rtpnscntaliens  at  to  Agt.— That  the  infant  falsely  represeoted  that 
he  was  of  fall  age  will  not  render  his  contract  valid,  nor  will  It  estop  him  front 
avoiding  the  contract,  though  it  may  constitute  a  cause  of  action  for  theJort. 

Same. — Exchange  of  Proptrty.-PTender. — Where  an  infant  has  exchanged 
property  with  an  adult,  he  is  not  bound  to  tender  back  the  property  he  has 
received,  before  suing  for  the  value  or  the  possession  of  the  property  given 
by  him  to  the  adnlt. 

Same. — Adult  Entitled  to  Praptrty. — On  the  avoidance  of  such  contract  by  the 
infant,  the  adnlt  is  entitled  to  have  the  property  received  by  die  infant,  in 
whatever  condition  it  may  be,  and  if  the  property  received  by  the  infant 
has  been  injured  while  in  his  possession,  if  the  law  furnishes  any  remedy,  it 
is  an  action  for  the  tort. 

Sams. — Placing  Party  in  Statu  Quo. — It  is  not  necessary,  in  order  to  give  effect 
to  the  disaffirmance  of  the  deed  or  contract  of  an  infant,  that  the  other  party 
should  be  placed  in  statu  qua. 

From  the  Clay  Common  Fleas. 

W.  W.  Carter,  S.  D.  Coffee,  and  A.  T.  Rose,  for  appellant 

Worden,  J. — This  was  an  action  by  the  appellant  against 
Peter  G.  Boor.  There  was  judgment  below  for  the  defend- 
ant. Since  the  appeal,  the  death  of  Boor  has  been  suggested, 
and  Jacob  A.  Carpenter,  his  administrator,  has  been  made 
a  party  hereto  as  appellee. 

The  complaint  consisted  of  two  paragraphs,  the  first  being 
general,  for  the  value  of  a  horse  sold  and  delivered;  and 
the  second  alleged  that  the  plaintiff  was  an  infant  under  the 
age  of  twenty-one  years ;  that  in  August,  1868,  he  was  the 
owner  of  a  gelt  horse  of  the  value  of  one  hundred  and  fifty 
dollars,  which  he  then,  at  the  solicitation  of  the  defendant, 
traded  to  the  latter  for  a  stallion,  and  that  he  delivered  the 
gelding  to  the  defendant,  who  delivered  to  him  the  stallion ; 
that  on  December  — ,  1868,  the  defendant  sold  the  gelding 
and  parted  with  his  possession ;  that  on  the  1  ith  of  December, 
1868,  the  plaintiff  tendered  the  stallion  back  to  the  defend- 
ant and  offered  to  give  him  up,  at  the 'mill  and  residence  of 
the  defendant,  and  demanded  from  the  defendant  the  tedeli v- 
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cry  of  the  gelding  to  him,  the  plaintiff;  and  the  plaintiff 
then  and  there  informed  the  defendant  that  he  was  under 
the  age  of  twenty-one  years,  and  that  he  sought  to  rescind 
and  avoid  the  contract  aforesaid ;  and  the  plaintiff  then  and 
there  offered  to  place  the  stallion  in  the  defendant's  stable, 
but  the  defendant  wholly  refused  to  receive  him  in  any  way'' 
whatever,  and  forbade  the  plaintiff  to  leave  him  at  the  stable ; 
that  the  plaintiff  could  not  turn  the  stallion  out  upon  the 
commons  at  or  near  the  residence  and  stable  of  the  defend- 
ant, because  of  the  dangerous  character  of  the  animal ;  where- 
fore the  plaintiff  took  him  home  and  kept  him,  etc. ;  that 
the  plaintiff  has  been  at  all  times,  and  still  is,  ready  and  will- 
ing to  deliver  the  stallion  to  the  defendant,  and  desires  to 
avoid  the  contract  because  of  his  nonage;  and  he  demands 
judgment  for  two  hundred  dollars. 

To  this  paragraph  the  defendant  answered,  among  other 
things,  as  follows : 

"And  for  sixth  and  further  answer"  etc.,  "  says  that  it  is 
true  that  plaintiff  and  defendant  did  exchange  horses  as  is 
charged  in  said- second  paragraph  in  said  complaint,  but  he 
says  that  the  said  exchange  was  made  at  the  instance  and 
request  of  plaintiff,  and  that  for  the  purpose  of  inducing  the 
defendant  to  make  said  exchange,  said  plaintiff  falsely,  cor- 
ruptly, and  fraudulently  represented  to  defendant"  (that  he) 
"  was  at  the  time  of  said  exchange  over  the  age  of  twenty- 
one  years  ;  that  defendant  was  ignorant  of  the  age  of  said 
plaintiff,  and  relied  upon  the  said  false  and  fraudulent  state- 
ments as  true,  and  fully  believed  them  to  be  true,  and  by 
the  said  statements  was  induced  to  make  said  exchange ; 
that  at  the  time  of  said  exchange,  the  said  horse  by  defendant 
exchanged  to  plaintiff  was  of  the  value  of  two  hundred  dol- 
lars, and  greatly  exceeded  in  value  the  horse  by  plaintiff 
exchanged  to  defendant ;  that  before  the  defendant  had  any 
knowledge  that"  (the  plaintiff) "  was  an  infant  under  the  age 
of  twenty-one  years,  and  before  any  demand  by  plaintiff  for 
a  rescission  of  said  contract,  said  defendant  sold  the  horse  so 
exchanged  to  him  by  the  plaintiff,  and  the  same  was,  at  the 
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time  of  the  said  demand  by  plaintiff)  entirely  out  of  the  con- 
trol of  the  defendant,  of  which  fact  the  plaintiff  had  full 
knowledge,  and  knew  that  it  was  out  of  the  power  of  the 
defendant  to  rescind  said  contract ;  and  said  defendant  fur- 
ther says  that  the  plaintiff,  after  the  said  exchange  of  horses 
as  aforesaid,  and  before  said  demand  to  rescind  said  contract, 
as  in  said  second  paragraph  of  complaint  set  forth,  purposely 
and  intentionally,  and  with  the  intent  to  greatly  injure  and 
totally  to  destroy  and  diminish  the  value  of  the  said  horse 
so  by  him  procured  of  the  said  defendant,  did  starve,  over- 
work, beat,  cut,  bruise,  and  wound,  cripple,  founder,  and 
strain  the  said  horse,  so  that  by  reason  of  the  said  injuries 
so  committed,  caused,  and  inflicted  upon  said  horse  by  plain- 
tiff, said  horse  was  and  is  rendered  wholly  valueless ;  and 
defendant  prays  judgment" 

A  demurrer  for  want  of  a  statement  of  sufficient  facts  was 
filed  to  this  paragraph  of  the  answer  by  the  plaintiff,  but  it 
was  overruled,  and  an  exception  was  taken. 

On  issue  joined,  there  was  a  trial  by  jury,  resulting  in  a 
verdict  and  judgment  for  the  defendant,  a  motion  for  a  new 
trial  on  behalf  of  the  plaintiff  having  been  made  and  over- 
ruled, and  exception  taken. 

The  court  gave  to  the  jury  the  following  instruction,  to 
which  the  plaintiff  excepted: 

"  Where  a  minor  and  an  adult  exchange  property,  and  the 
adult  acts  in  good  faith  and  deals  fairly  with  the  minor  in 
all  respects,  then  the  minor,  if  still  in  the  possession  of  the 
property  received  of  the  adult,  before  he  can  recover  of  the 
adult  the  property  the  adult  received  of  him,  or  its  value, 
must  return  or  offer  to  return  the  property  received  by  him 
in  as  good  condition  as  it  was  at  the  time  he  received  the 
same,  the  unavoidable  and  natural  decaywid  depreciation 
of  the  same  excepted." 

The  correctness  of  this  instruction  and  of  the  ruling  upon 
tiie  demurrer  to  the  paragraph'  of  the  answer  set  out  are 
questioned  by  the  assignment  of  error. 
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The  paragraph  of  the  answer  set  out  was  bad,  and  the 
demurrer  should  have  been  sustained. 

The  contracts  of  infants,  except  those  for  necessaries,  are 
void  or  voidable ;  and  those  in  relation  to  personal  property 
may  be  avoided  by  him  during  his  minority.  The  false  rep- 
resentation by  the  plaintiff,  as  alleged,  that  he  was  of  full 
age,  does  not  make  the  contract  valid,  nor  does  it  estop  the 
plaintiff  to  set  up  his  infancy  in  avoidance  of  the  contract ; 
although  it  may  furnish  ground  of  an  action  against  him  for 
the  tort.  1  Parsons  Con.  317;  2  Kent  Com.,  12  cd.,  241.  See, 
also  as  to  representations  made  by  infants  and  married 
women,  Keen  v.  Coleman,  39  Penn.  St.  299.  With  regard  to 
the  injury  done  by  the  plaintiff  to  the  stallion,  as  alleged  in 
die  pleading,  it  can  have  no  influence  in  the  case,  unless  the 
plaintiff,  before  he  could  maintain  his  action,  was  bound  to 
tender  the  animal  to  the  defendant,  in  as  good  condition  as 
he  received  him,  unavoidable  and  natural  decay  and  depre- 
dation excepted,  as  charged  by  the  court.  But  we  have 
concluded,  upon  looking  into  the  question,  that  the  plaintiff 
was  not  bound  to  make  any  tender  of  the  stallion  at  all 
before  he  could  maintain  his  action.  Upon  the  avoidance 
of  the  contract  by  the  plaintiff,  the  case  stood  as  if  none  had 
been  made,  and  his  right  to  the  possession  of  his  gelding  or 
the  value  of  him  became  at  once  complete  and  perfect. 
Upon  the  avoidance  of  the  contract,  the  plaintiff  still  hav- 
ing the  stallion,  the  defendant  became  without  doubt  entitled 
to  him,  whatever  condition  he  might  be  in,  but  it  does  not 
follow  that  the  plaintiff  was  bound  to  make  a  tender  of  him 
before  bringing  his  action.  If  the  stallion  received  injury 
while  in  the  possession  of  'the  plaintiff,  the  remedy  of  the 
defendant  therefor,  if  the  law  furnishes  any  remedy,  is  an 
action  for  the  tort  Says  Mr.  Parsons  :  "  If,,  during  infancy, 
he  has  destroyed  or  parted  with  the  property  he  purchased 
before  a  demand  was  made  upon  him  for  it  subsequently  to 
his  disaffirmance,  the  seller,  as  we  have  said,  may  be  remediless ; 
unless,  possibly,  he  does  it  in  such  a  way,  or  under  such  cir- 
Vol.  XLV.— 10 
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cumstanccs,  as  to  amount  to  a  tort ;  but  if  he  destroys  or 
disposes  of  the  property  after  coming  of  age,  this  must  be 
regarded  as  a  confirmation  of  the  contract."  i  Parsons 
Con.  321. 

There  can  be  no  difference  in  principle  between  this  case, 
so  far  as  the  obligation  of  the  plaintiff  to  make  a  tender  is 
concerned,  and  the  case  of  the  sale  of  land  by  an  infant, 
In  such  case,  it  has  been  held  several  times  in  this  State,  that 
after  coming  of  age  he  may  disaffirm  the  contract,  and 
recover  the  land  without  tendering  back  the  purchase-money. 
Pitcher  v.  Layeock,  7  Ind.  3g8 ;  Miles  v.  Lingerman,  24  Ind. 
385.    See,  also,  Briggs  v.  McCabe,  27  Ind.  327, 

We  quote  the  following  paragraph  from  the  opinion  of  the 
court  in  the  case  of  Chandler  v.  Simmons,  gj  Mass.  508-14: 
"  Another  ground  relied  on  by  the  defendant  is  that  the 
deed  cannot  be  avoided  without  a  return  of  the  considera- 
tion. We  do  not  understand  that  such  a  condition  is  ever 
attached  to  the  right  of  a  minor  to  avoid  his  deed.  If  it  were 
so,  the  privilege  would  fail  to  protect  him  when  most  needed. 
It  is  to  guard  him  against  the  improvidence  which  is  incident 
to  his  immaturity,  that  this  right  is  maintained.  Gibson  v. 
Soper,  6  Gray,  279,  282 ;  Boody  v.  McKenney,  23  Maine,  5 17. 
,  If  the  minor,  when  avoiding  his  contract,  have  in  his  hands 
,  any  of  its  fruits  specifically,  the  act  of  avoiding  the  contract 
by  which  he  acquired  such  property  will  divest  him  of  all 
right  to  retain  the  same  ;  and  the  other  party  may  reclaim 
It  He  cannot  avoid  in  part  only,  but  must  make  the 
contract  wholly  void  if  at  all ;  so  that  it  will  no  longer  pro- 
tect him  in  the  retention  of  the  consideration.  Badger  v. 
1  Phinney,  15  Mass.  359 ;  Bigelowv.  Kinney,  3  Verm.  353.  Or, 
if  he  retain  and  use  or  dispose  of  such  property  after  becom- 
ing of  age,  it  may  be  held  as  an  affirmance  of  the  contract 
by  which  he  acquired  it,  and  thus  deprive  him  of  the  right 
to  avoid.  Boyden  v.  Boyden,  9  Met.  5 19 ;  Robbins  v.  Eaton, 
10  N.  H.  561.  But  if  the  consideration  has  passed  from  his 
hands,  either  wasted  or  expended  during  his  minority,  he  is 
not  thereby  to  be  deprived  of  his  right  or  capacity  to  avoid 
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his  deed,  any  more  than  he  is  to  avoid  his  executory  con- 
tracts. And  the  adult  who  deals  with  him  must  seek  the 
return  of  the  consideration  paid  or  delivered  to  the  minor 
in  the  same  modes  and  with  the  same  chances  of  loss  in  the 
one  case  as  in  the  other.  Dana  v.  Stearns,  3  Cush.  372. 
It  is  not  necessary,  in  order  to  give  effect  to  the  disaffirm- 
ance of  the  deed  or  contract  of  a  minor,  that  the  other  party] 
should  be  placed  in  statu  quo.  Tucker  v.  Moreland,  10  Pet.' 
65-774;  Shaw  v.  Boyd,  5  S.  &  R.  309." 

For  these  reasons,  we  are  of  opinion  that  the  demurrer  to 
the  sixth  paragraph  of  the  answer  should  have  been  sus- 
tained, and  that  the  instruction  given  was  erroneous. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 


Reinhart  v.  The  State. 

T  OF  Ebbob  .— Ntm  Trial.— When  error  It  assigned  upon  the  over- 
filling of  a  motion  foe  a  new  trial,  such  assignment  bring*  in  review  all  the 
grounds  properly  made  the  basis  of  the  motion,  and  they  need  not  be 
assigned  as  error.  Where  the  overruling  of  the  motion  for  a  new  trial  is  not 
assigned  as  error,  no  question  as  to  reasons  properly  assigned  in  inch  motion 
can  be  presented  to  the  Supreme  Court. 

From  the  Jefferson  Circuit  Court. 

J.  R.  Cravens,  C.  A,  Korbty,  and  J.  Roberts,  for  appellant. 

J.  C.  Denny,  Attorney  General,  for  the  State. 

Worden,  J. — This  was  a  prosecution  against  the  appellant 
for  selling  intoxicating  liquor  without  a  permit.  Flea  of 
not  guilty,  trial  by  the  court,  finding  and  judgment  against 
the  defendant,  a  motion  for  a  new  trial  having  been  over- 
ruled, and  exception  taken. 
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The  following  are  the  only  errors  assigned : 
I.  The  court  erred  in  overruling  defendant's  objection  to 
the  admission  in  evidence,  by  the  State,  of  the  record  of  con- 
viction in  the  case  of  The  State  v.  jfohnson  Conway. 
-     2.  The  finding  of  the  court  was  contrary  t-6  the  evidence. 

3.  The  finding  of  the  court  was  contrary  to  law. 

4.  The  judgment  rendered  was  contrary  to  the  evidence 
and  the  law. 

There  is  no  assignment  of  error  upon  the  overruling  of 
the  motion  for  a  new  trial. 

The  admission  of  illegal  testimony,  and  that  the  verdict 
or  finding  is  contrary  to  law  or  evidence,  are  made  grounds 
for  a  new  trial  in  criminal  cases.  2  G.  &  H.  433,  sec  142. 
The  motion  for  a  new  trial  was  made  on  these  grounds,  and 
the  available  error  committed,  if  any,  was  in  overruling  the 
motion.  There  being  no  error  assigned  upon  the  overruling 
of  the  motion,  there  is  no  question  presented  for  our  consid- 
eration. This  has  been  decided  so  often  that  we  shall  not 
here  take  the  trouble  to  collect  the  cases  on  the  subject 
We  may  refer,  however,  to  the  case  of  Tyner  v.  Adams,  34 
Ind.  401,  as  referring  to  some  of  the  previous  decisions. 
There  is  probably  not  a  subsequent  volume  of  our  reports, 
in  which  like  decisions  are  not  found.  We  may  add  that 
where  error  is  assigned  upon  the  overruling  of  a  motion  for 
a  new  trial,  such  assignment  brings  in  review  all  the  grounds 
properly  made  the  basis  of  the  motion,  and  they  need  not 
be  assigned  as  error. 

The  judgment  below  is  affirmed,  with  costs. 


E.  Hall  and  Company  v.  Kronkwright  rt  ax. 

V*ACn<x.—Supreru  Court.— The  Sapreme  Court  cannotweigh  the  evidence, 
and  decide  in  accordance  with  what  they  may  regard  a*  the  weight  of  iL 
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Sua. — A  motion  for  a  new  trial,  on  the  ground  of  the  improper  admission  of. 
evidence,  must  specify  the  evidence  claimed  to  hare  been  to  admitted. 

From  the  Lake  Common  Picas. 

if.  Wood,  T.  %  Wood,  and  H.  D.  Pane,  for  appellant. 

R.  C.  Field  and  J.  Barnard,  for  appellees. 

Downey,  C.  J. — The  appellant,  alleged  to  be  a  corpora- 
tion, sued  the  appellees  on  a  promissory  note  for  two  hun- 
dred and  twenty-five  dollars.  The  defendants  answered,  set- 
ting up  in  the  first  and  third  paragraphs,  that  the  note  was 
executed  for  part  of  the  price  of  a  threshing  machine,  alleg- 
ing a  written  warranty  of  the  machine  and  a  breach  thereof 
in  defence  of  the  action.  They  also  pleaded,  in  a  second 
paragraph,  a  set-off  for  the  sum  of  seventy-five  dollars. 
Demurrers  to  the  several  paragraphs  of  the  answer  were 
fifed  by  the  plaintiff  and  overruled  by  the  court.  Reply, 
first,  the  general  denial ;  and,  second,  to  the  second  and  third 
paragraphs  of  the  answer,  that  the  machine  was  sold  by  one 
Foster,  the  agent  of  plaintiffs,  on  or  about  August  2d,  1 869 ; 
that  the  defendants  had  run  the  same  steadily  ever  since, 
and  made  no  complaint  to  the  agent  or  to  the  plaintiffs, 
except  at  one  time  about  a  year  ago,  when  they  complained 
to  said  Foster  that  something  was .  out  of  order  about  the 
machine,  and  the  agent  repaired  the  same  to  their  satisfac- 
tion, the  repairs  costing  twenty-five  dollars,  which  had  been 
fully  paid ;  that  since  that  time  the  agent  had  heard  no  com- 
plaint made  concerning  the  machine. 

Upon  these  issues,  there  was  a  trial  by  jury  and  a  verdict 
for  the  defendants.  The  plaintiff  moved  for  a  new  trial, 
which  was  denied,  and.  there  was  art  exception.  The  court 
then  rendered  final  judgment  for  the  defendants. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  answer,  and  refusing  to  grant  a  new  trial. 

Counsel  for  the  appellant  do  not  attempt  to  point  out  any 
objection  to  the  paragraphs  of  the  answer.  We  see  no  valid 
objection  to  them.  The  warranty  is  alleged  in  the  first  and 
third  paragraphs,  and  the  breach  of  it    In  the  first  para- 
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graph,  it  is  alleged  that  the  machine  was  of  no  value,  and, 
in  the  third,  that  the  damage  on  account  of  the  breach  of 
the  warranty  was  five  hundred  dollars.     The  second  para- 
graph claims  a  set-off,  and  we  think  it  is  sufficient. 
The  reasons  for  a  new  trial  are  as  follows : 

1.  The  verdict  is  contrary  to  law. 

2.  It  is  contrary  to  the  evidence. 

3.  It  is  contrary  to  the  weight  of  tile  evidence. 

4.  The  court  admitted  improper  testimony  to  be  given  to 
the  jury  in  the  cause  by  the  defendants. 

5.  The  damages  found  by  the  jury  are  excessive. 

6.  Newly-discovered  evidence. 

The  first  three  reasons  for  a  new  trial  must  be  decided 
against  the  appellant.  We  cannot  weigh  the  evidence  and 
decide  in  accordance  with  what  we  regard  as  the  weight  of 
it.  That  is  the  duty  of  the  jury.  Whether  they  have  mis- 
taken in  deciding  the  question  as  to  the  mere  weight  of  the 
evidence,  is  not  the  question  here.  There  is  evidence  upon 
which  they  might  well  have  decided  as  they  did.  The  fourth 
reason  did  not  specify  the  evidence  which  it  is  supposed  the 
court  improperly  admitted.  This  should  have  been  done  in 
order  to  present  any  question. 

The  fifth  reason  complains  of  excessive  damages.  No 
damages  were  found  by  the  jury.  They  simply  rendered  a 
verdict  for  the  defendants.  » 

The  affidavit  of  newly-discovered  evidence  is  not-made 
part  of  the  record  by  bill  of  exceptions,  and  we  cannot 
properly  know  what  it  contained.  Taulby  v.  Tht  State,  38 
Ind.  437. 

The  judgment  is  affirmed,  with  costs. 


NOVEMBER  TERM,  1873.  ijr 


Bernhamer  v.  Conard. 


Same. — Practict. — In  an  actum  commenced  before  a  justice  of  the  peace,  unv 
taining  a  demurrer  to  a  good  paragraph  of  an  aanrer  that  U  not  a  pica  in  abate- 
ment, an  answer  of  setoff,  or  an  answer  of  the  statuti 


From  the  Marion  Civil  Circuit  Court. 
'  /.  Klingensndtk  and  W.  F,  A.  Bernhamer,  for  appellant. 

G.  W.  Spahr-A\\A  H.  Dailey,  for  appellee. 

Pextit,  J. — This  suit  was  brought  by  the  appellee  against 
Che  appellant  before  a  justice  of  the  peace,  and  this  was  the 
complaint : 

"  Charles  P.  Conard  complains  of  William  F.  A.  Bern- 
hamer, defendant,  and  says,  that  the  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  seventy  dollars  on  a  settle- 
ment, as  is  more  particularly  set  forth  in  a  bill  of  items  filed 
herewith  and  made  a  part  hereof;  that  said  bill  is  wholly 
due  and  unpaid ;  wherefore  plaintiff  asks  judgment  for  sev- 
enty dollars  and  all  other  proper  relief." 

Bill  of  particulars  hied  with  the  complaint : 

"Indianapolis,  Sept.  2d,  187a 

"Mr.  William  F.  A.  Bernhamer  to  C.  P.  Conard  Dr. 
1870,  August  22d,  to  settlement  for  breakage  of  buggy,  har- 
ness, and  buggy  hire,  seventy  dollars." 

The  defendant  answered  in  four  paragraphs : 

1.  The  general  denial. 

2.  That  the  defendant  was  a  bailee  of  the  buggy  and 
harness  for  hire ;  that  he  properly  used  the  same,  and  the 
damage  and  injury  thereto  was  done  and  happened  without 
his  fault,  etc 

3.  That  he  was  indebted  to  plaintiff  for  the  hire  and  use 
of  buggy  and  harness  in  the  sum  of  two  dollars  and  fifty 
cents,  and  made  a  tender  of  that  amount 

4.  Want  of  consideration. 
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There  was  a  trial  before  the  justice  which  resulted  in  a 
judgment  for  the  plaintiff.  An  appeal  was  taken  to  the  cir- 
cuit court,  where  a  demurrer  for  want  of  sufficient  facts  was 
filed  and  sustained  to  the  second,  third,  and  fourth  para- 
graphs of  the  answer.  There  was  no  error  in  this  ruling. 
The  complaint  was  on  a  settlement;  and  neither  of  these 
paragraphs  of  the  answer  responds  to  or  denies  the  settle- 
ment. But  if  either  was  good,  no  injury  was  done  to  the 
defendant  by  sustaining  a  demurrer  to  it ;  for  the  case  was 
commenced  before  a  justice  of  the  peace,  and  these  para- 
graphs did  not  present  the  question  of  the  statute  of  limita- 
tions, set-off,  or  any  matter  in  abatement ;  and  all  other  mat- 
ters may  be  given  in  evidence  under  the  general  denial,  or 
without  a  plea,  before  a  justice  of  the  peace.  2  G.  &  K. 
$85,  sec.  34.  And  on  appeal  the  case  is  to  be  tried  under  the 
same  rules.     2  G.  &  H.  596,  sec.  67. 

It  is  claimed  that  the  complaint  is  insufficient  to  justify  a. 
judgment.  We  have  set  it  out  above,  and  we  think  it  was 
not  only  good  for  a  justice's  court,  but  that  it  would  be  good 
in  a  higher  court  of  record. 

The  complaint  asked  judgment  for  "seventy  dollars,  and 
all  proper  relief."  The  judgment  was  for  seventy-four  dol- 
lars and  twenty  cents.  No  objection  was  made  to  the  amount 
of  the  judgment,  but  if  there  had  been,  it  would  not  be 
available  here,  as  the  court  had  a  right  to  add  interest  on  a 
debt  long  delayed  in  payment. 

The  evidence  is  not  in  the  record,  and  we  cannot  act  on 
questions  sought  to  be  raised  on  it  We  entertain  no  doubt 
that  justice  has  been  done  between  the  parties,  so  far  as  we 
can  see  by  the  record,  and  that  this  case  has  been  brought 
here  for  delay  merely. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  ten  per  cent  damages. 
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Chapin  ET  AX.  V.  Jackson. 

PxAcncE. — Seateia  for  New  Trial. — That  the  complaint  is  not  sufficient,  or 
that  nonniEcient  notice  had  been  given  of  the  pendency  of  tho  action,  is  not  a 
reason  Tor  a  new  trial. 

GaBMISHEE. — Where  one  served  as  garnishee  shows  that  he,  in  good  faith, 
purchased  the  property  and  effects  of  the  debtor,  and  agreed  therefor  to  pay 
certain  debts  of  debtor,  and  apply  the  residue,  if  any,  on  a  debt  due  to  himself 
finai  the  debtor,  and  that  the  proceeds  of  tbe  property  will  not  be  sufficient 
to  pay  tbe  debts  assumed  and  his  own,  the  plaintiff  cannot  recover  of  the 
garnishee. 

From  the  Madison  Common  Pleas. 

M.  S.  Robinson  and  %  rV.  Lovttt,  for  appellants. 

W.  R.  Pierse  and  H.  D.  Thompson,  for  appellee. 

Osborn,  J. — Tbe  appellee  sued  tbe  appellant  Chapin 
upon  a  breach  of  covenant  in  a  deed  of  conveyance.  He 
filed  an  affidavit  and  undertaking  for  an  order  of  attachment 
against  Chapin's  property".  He  also  filed  an  affidavit  that  he 
had  good  reason  to  believe  that  the  appellant  Stanford  had 
property,  money,  and  choses  in  action  of  Chapin's  in  his  pos- 
session and  under  bis  control,  and  that,  as  the  agent  of 
Chapin,  he  had  in  his  possession  and.  under  bis  control  a 
large  amount  of  personal  property,  money,  and  choses  in 
action,  the  property  of  Chapin.  A  summons  was  issued  to 
Stanford  and  served  upon  him  by  the  sheriff.  He  appeared 
to  it  and  filed  an  answer,  and  an  issue  of  fact  was  formed 
upon  the  affidavit  against  him.  Notice  to  Chapin  by  the 
usual  publication  was  given,  and  a  default  taken  against  him. 

The  issues  were  tried  by  the  court,  resulting  In  a  finding 
for  the  appellee,  that  Chapin  was  indebted  to  him  in  the 
sum  of  nine  hundred  and  ninety  dollars,  and  that  Stanford 
was  indebted  to  Chapin  in  tbe  same  sum.  After  that  find- 
ing, the  appellants  filed  separate  motions  for  a  new  trial, 
which  were  overruled,  and  judgment  was  rendered  against 
the  appellant  Stanford  on  the  finding.  Chapin  included  la 
his  motion  a  prayer  to  set  aside  the  default,  which  was  also 
overruled  Proper  exceptions  were  taken  to  overruling  the 
motions.    Chapin  did  not  file  any  affidavit,  or  offer  to  pay 
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any  costs,  or  to  plead  to  the  action,  as  a  ground  for  the 
motion  to  set  aside  the  default.  There  was  nothing  in  his 
motion  showing  any  ground  for  the  latter  motion  except  the 
reasons  stated  for  a  new  trial  and  that  notice  of  the  pen- 
dency of  the  action  bad  not  been  given  to  him. 

The  reasons  for  a  new  trial  are  the  same  in  both  motions. 
Two  of  those  reasons  are,  that  the  finding  is  contrary  to  law, 
and  not  sustained  by  sufficient  evidence.  The  others  are 
either  included  in  those  or  are  not  valid  reasons  for  a  new  trial. 
That  the  complaint  is  not  sufficient,  or  that  no  sufficient 
notice  had  been  given  of  the  pendency  of  the  action,  are 
not  reasons  for  a  new  trial.  If  the  latter  had  been  sufficient 
to  set  aside  the  default,  it  is  answered  by  the  record,  which 
shows  that  such  notice  had  been  given. 

The  appellants  assign  separate  errors;  Chapin,  that  the 
Court  erred  in  overruling  the  motion  to  set  aside  the  default 
and  the  finding  and  judgment  in  favor  of  the  appellee ;  and 
Stanford,  that  the  court  erred  in  overruling  his  motion  for  a 
new  trial. 

As  to  Chapin's  motion  for  a  new  trial,  we  think  the  evi- 
dence is  sufficient  to  sustain  the  finding  against  him.  It 
shows  the  execution  of  the  deed  set  out  in  the  complaint,  a 
copy  of  which  was  filed,  and  that  the  land  described  in  it 
was  in  the  possession  of  one  Owsley,  under  a  paramount 
title.  The  amount  found  was  less  than  the  consideration 
specified  in  the  deed,  but  it  was  for  the  true  amount  under 
the  evidence. 

The  evidence  as  set  out  in  the  bill  of  exceptions  does  not 
sustain  the  finding  against  Stanford.  It  shows  that  Chapin 
was  indebted  to  Stanford  in  a  considerable  amount,  and  that 
Stanford  was  liable  to  others  for  other  sums,  as  surety  for 
Chapin ;  that  Chapin  was  indebted  to  others,  for  which  Stan- 
ford was  not  his  surety;  that  he  and  one  Jesse  Jackson 
owned  property  as  partners,  and  as  such  were  indebted ;  that 
Chapin  was  about  to  leave  on  account  of  fear  that  he  might 
be  taken  to  another  state  on  some  charge  against  him  there ; 
that  Stanford  was  anxious  to  secure  himself  on  account  of 
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his  suretyship,  and  to  get  his  pay  for  the  claim  against 
Chapin.  Accordingly,  for  that  purpose,  an  arrangement  was 
entered  into  by  which  Jackson  sold  his  interest  to  Chapin, 
and  Chapin  to  Stanford,  the  latter  assuming  certain  of 
Chapin' s  debts,  including  those  for  which  he  was  surety,  and 
for  which  Jackson  was  liable  as  partner..  He  did  not  take 
the  property  to  sell  as  agent  and  apply  the  proceeds  to  the 
payment  of  debts,  but  he  purchased  it  and  assumed  the  pay- 
ment of  the  debts.  He  sold  the  property  and  paid  off  the 
debts,  which  he  assumed  to  pay.  What  was  left  was  far  less 
than  his  debt  against  Chapin.  The  whole  transaction  seems 
to  have  been  in  good  faith.  There  is  no  evidence  of  any 
intention  to  cheat,  hinder,  or  delay  any  creditor  of  Chapin 
in  the  collection  of  a  debt  against  him.  There  was  evi- 
dence tending  to  show  that  the  appellant  said  that  he  was 
selling  the  property  to  pay  Chapin's  debts.  That  was  not 
inconsistent  with  his  purchase  of  the  property,  on  the  terms 
stated.  He  did  not  deny  the  sale  for  that  purpose.  On  the 
contrary,  he  testified  that  the  proceeds  of  the  sale  were  applied 
to  such  payment,  and  sometimes  some  of  the  property  was 
sold  to  the  creditor  in  satisfaction  of  his  claims.  He  had 
assumed  to  pay  and  was  doing  it  as  fast  as  possible.  He  made 
the  purchase  and  agreement  to  pay  debts  with  the  purpose  of 
collecting  and  saving  a  portion  of  his  claim  against  Chapin. 
His  motion  for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  against  said  Stanford  is  reversed,  with  costs. 
The  cause  is  remanded,  with  instructions  to  the  court  below 
to  grant  to  him  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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AtVOKD  V.  ESSNEB. 

Pleading. — Ansvur  to  Part  of  Complaint. — A  plea  in  confession  and  avoid- 
ance, which  is  pleaded  Id  bar  of  the  entire  cause  of  action,  but  which,  consti- 
tutes only  a  partial  defence,  is  bad. 

From  the  Switzerland  Circuit  Court. 

J.  A.  Works  and  7.  D.  Works,  for  appellant 

W.  H.  Adkutson,  for  appellee. 

Buskirk,  J. — This  was  an  action  by  the  appellee,  to 
recover  of  the  appellant  for  money  had  and  received  and  for 
work  and  labor.  The  complaint  was  in  two  paragraphs. 
The  first  alleged,  in  substance,  that  in  the  year  1862,  the 
plaintiff  enlisted  as  a  soldier  in  the  army  of  the  United 
States?  and  while  in  the  army  he  sent  at  various  times  to 
the  appellant  the  sum  of  two  hundred  and  sixty-nine  dol- 
lars, which 'was  received  by  appellant,  who  upon  demand 
had  refused  to  pay  the  same  or  any  part  of  it,  but  had  con- 
verted the  same  to  his  own  use. 

The  second  paragraph  was  for  work  and  labor  done  and 
performed  by  plaintiff  for  defendant. 

There  was  issue,  trial  by  jury,  finding  for  appellee,  new 
trial  refused,  and  judgment 

The  only  error  assigned  is  the  sustaining  of  the  demurrer 
to  the  third  paragraph  of  the  answer,  which  is  as  follows : 

"  3d.  For  further  answer  to  said  complaint,  says  that  the 
plaintiff  when  but  a  small  child,  two  years  and  a  half  old,  was 
taken  by  the  defendant  into  his  family  and  from  that  time  until 
long  after  he  became  of  age  and  up  until  he  was  married,  he 
lived  with  the  defendant  as  one  of  his  own  family  and  was 
treated  by  him  as  one  of  his  own  family;  and  he  says  that  the 
money  claimed  to  have  been  furnished  and  paid  to  this  defend- 
ant by  plaintiff  was  sent  to  him  during  the  time  that  he  so 
lived  in  his  family,  and  that  during  all  that  time  the  defendant 
was  furnishing  him  with  the  necessaries  of  life  and  sending 
clothing  and  money  to  him  while  in  the  army ;  wherefore 
he  says  that  the  earnings  of  plaintiff  belonged  to  him  of 
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-right,  and  therefore  plaintiff  ought  not  to  recover,  and 
demands  judgment  for  costs." 

Counsel  for  appellant  have  discussed  with  marked  ability 
several  very  interesting  questions  presented  by  the  above 
paragraph  of  answer,  but  counsel  for  appellee  has  urged  an 
objection  that  is  fatal  to  the  answer  and  will  compel  us  to 
affirm  the  judgment,  and  that  is,  that  it  assumes  to  answer 
the  whole  complaint,  when  it  is  only  an  answer  to  the  first 
paragraph  of  the  complaint.  It  assumes  to  answer  the 
entire  complaint,  but  does  not  answer  or  attempt  to  answer 
the  second  paragraph.  The  rule  is  well  settled,  that  a  plea 
in  confession  and  avoidance,  which  is  pleaded  in  bar  of  the 
entire  cause  of  action,  when  it  constitutes  only  a  partial 
defence,  is  bad.  Curran  v.  Curran,  40  Ind.  473.  No  useful 
purpose  could  be  accomplished  by  passing  upon  the.  other 
questions  discussed. 

The  judgment  is  affirmed,  with  costs. 


Williams  v.  The  State,  ex  rel.  Armstrong. 

Piactick. — Cm/tiding  Evidtnct. — Where  the  evidence  la  conflicting,  and  the 
character  of  tbe  witnesses  for  troth  and  veracity  was  in  evidence  before  the 
jury,  the  Supreme  Court  will  not,  upon  the  weight  of  the  evidence,  disturb 
the  verdict 

From  the  Hamilton  Common  Pleas. 

T.  J.  Kant  and  A.  F.  Shirts,  for  appellant 

D.  Moss  and  F.  M.  Trissal,  for  appellee. 

Osborn,  J. — This  was  a  complaint  for  bastardy.  There 
was  a  trial  by  a  jury  and  verdict  for  the  appellee,  and,  overa 
motion  for  a  new  trial,  judgment  was  rendered  on  the  verdict. 

The  reasons  for  a  new  trial  stated  in  the  motion  were, 
1st.  and  2d.  That  the  verdict  was  contrary  to  law  and  not 
sustained  by  sufficient  evidence.  3d.  Misconduct  of  rela- 
trix  and  her  attorney  in  producing  and  keeping  the  alleged 
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bastard  child  before  the  jury  during  the  trial  of  the  cause. 
4th.  Newly-discovered  evidence.  5th.  Misconduct  of  the 
jury  by  separating  after  the  charge  of  the  court  and  before 
making  a  verdict. 

The  error  assigned  is  in  overruling  the  motion  for  a  new 
trial. 

The  evidence  is  sufficient  to  sustain  the  verdict  The 
relatrix  testified  that  the  appellant  was  the  father  of  the 
child,  and  he  testified  that  he  was  not.  Evidence  was  then 
heard  relative  to  the  character  of  each  for  truth  and  veracity. 
It  is  one  of  the  cases  where  this  court  would  not  grant  a 
new  trial  on  the  evidence.  There  is  no  evidence  showing 
that  the  child  was  produced  or  shown  to  the  jury.  The 
relatrix,  in  giving  her  testimony,  stated  that  the  child  run- 
ning about  the  court  room  was  the  one  of  which  the  appel- 
lant was  the  lather.  No  objection  was  made  to  it,  nor  was 
there  any  motion  to  withdraw  the  evidence  from  the  jury. 

The  affidavits  to  sustain  the  fourth  and  fifth  reasons  for  a 
new  trial  are  not  properly  in  the  record.  Kesler  v.  Myers, 
41  Ind.  543. 

The  judgment  is  affirmed. 


The  First  National  Bank  of  Kansas  Citt  v.  Grindstafp 

bt  AL. 

Pleading. — Answer. — Nate  Purporting  to  bi  Payable  in  a  Bank, — la  an 
action  by  an  indorsee  of  a  note  purporting  to  be  payable  at  a  bank  in  this 
State,  in  an  answer  by  the  maker  alleging  a  want  or  failure  of  consideration 
and  averring  that  there  never  was  any  such  bank  as  the  one  named  in  the  note, 
it  is  not  necessary  to  allege  that  the  indorsee  was  informed  of  the  nou-ciist- 
eace  of  the  bank. 

Promissory  Note. — Maker. — Estoppel. — The  maker  of  a  promissory  note  pur- 
porting to  be  payable  at  a  bank  in  this  State  is  not  estopped,  as  against  an  inno- 
cent holder,  from  denying  that  there  was  such  a  bank  as  the  one  named  in  the 

Warranty.— Where  the  leller  of  personal  property  which  is  anwond  warrant* 
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It  to  be  sound,  the  purchaser  has  a  right  to  rely  on  the  warrant?,  though  he 
may  haw  had  an  opportunity  to  examine  the  property. 

From  the  Lawrence  Circuit  Court 

F.  Wilson  and  A.  C.  Voris,  for  appellant 

Downev,  C.  J. — This  was  an  action  by  the  appellant  against 
the  appellees  on  two  promissory  notes  executed  by  the 
appellees  to  Matthews  &  Bro.  and  endorsed  by  them  to  the 
plaintiff  The  notes  were,  on  their  face,  "payable  and  nego- 
tiable at  the  Bedford  Bank,  Lawrence  county,  Indiana." 

The  defendants  answered  in  two  paragraphs.  In  the  first, 
they  alleged  that  the  notes  were  given  without  any  good  or 
valuable  consideration  whatever,  and  that  there  never  was 
any  such  bank  as  that  named  in  the  notes.  The  second 
paragraph  of  the  answer  alleged  a  warranty  of  the  property 
for  which  the  notes  had  been  given,  a  breach  thereof,  and  a 
consequent  failure  of  the  consideration  of  the  notes,  setting 
out  the  facts,  and  also  alleged  that  there  was  no  such  bank 
as  that  named  in  the  notes.  Demurrers  to  these  paragraphs 
of  the  answer  were  Bled  by  the  plaintiff,  and  overruled  by  the 
court.  This  Is  the  basis  of  the  first  and  second  assignments 
of  error. 

The  ground  assumed  by  counsel  for  the  appellant,  relating 
to  both  paragraphs,  is,  that,  to  make  the  paragraphs  of  the 
answer  good,  it  should  have  been  alleged  that  the  appellant 
was  informed  of  the  non-existence  of  the  alleged  bank  at 
Bedford,  and  that  the  appellees  were  estopped  to  set  up  the 
non-existence  of  the  bank  as  against  an  innocent  holder  of 
the  notes.  This  point  has  already  been  decided  against  the 
position  assumed.     Parkinson  v.  Finch,  ante,  p.  122. 

The  second  paragraph  alleges,  in  substance,  the  sale  by 
the  payees  of  the  note  of  certain  sheep  to  Grindstaff,  one 
of  the  makers  of  the  note,  as  the  consideration  for  the  same ; 
that  the  sheep  were  warranted  to  be  sound  ;  that  they  were 
not  sound,  but,  on  the  contrary,  diseased,  and  that  many  of 
them  died  ;  that  in  settlement  of  that  transaction,  the  notes 
in  question  were  executed  for  the  value  of  the  sheep  yet 
living,  the  payee  again  warranting  them  to  be  sound,  etc.; 
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that  they  were  not  sound,  but  diseased  with  foot-rot;  that 
they  all  died;  and  that  they  communicated,  the  disease  to 
twenty-five  other  sheep  of  said  Grindstaff,  which  also  died, 
etc.  It  is  also  urged  against  the  second  paragraph  of  the 
answer,  that  as  the  sheep  had  been  for  some  time  in  the  pos- 
session of  the  appellee  Grindstaff,  before  the  giving  of  the 
notes  and  the  making  of  the  alleged  warranty,  and  he  had 
therefore  had  an  opportunity  to  examine  them,  the  paragraph 
is  not  good.  But  it  is  alleged  that  the  payees  of  the  notes 
warranted  that  the  sheep  were  sound.  Under  these  circum- 
stances, it  is  immaterial  whether  Grindstaff  had  an  opportu- 
nity to  examine  the  sheep  or  not.  He  had  a  right  to  rely 
upon  the  warranty. 

There  is  no  other  question  presented  by  the  assignment 
of  errors. 

The  judgment  is  affirmed,  with  costs. 


Myers  et  ai_  v.  The  State,  ex  eel.  Appleton  et  al. 

Sit-OPF. — Pleading. — A  plea  of  set-off  is  not  bad  became  it  assumes  to  answer 

the  whole  complaint,  but,  in  fact,  only  answers  a  part 
SAME. — Sureties  im  Guardian's  Bond. — The  sureties  on  the  bond  of  a  guardian, 

in  a  suit  upon  the  bond,  may  plead  by  way  of  set-off  an  indebtedness  of  the 

Same. — In  a  suit  upon  a  guardian's  bond,  an  answer  by  the  sureties  that  the 
guardian  was  poor  and  indigent,  and  was  compelled  to  use  the  money  sued  for 
In  support  of  the  relator,  and  that  he  wrongfully  refused  to  claim  any  allow- 
ante  for  the  support  of  the  relator,  and  asking  that  the  amount  so  expended 
■nay  be  set  off  against  the  claim  of  the  relator,  it  bad. 

From  the  Decatur  Circuit  Court 

%  Gavin,  y.  D.  Miller,  C.  Ewing,  and  J,  K.  Ewing,  for 
appellants. 
S.  A.  Bonner and  %  L.  Bracken,  for  appellees. 
Buskirk,  J. — This  was  an  action  on  the  bond  of  William 
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Appleton,  guardian  of  the  relators,  against  said  Appleton 
and  the  appellants,  who  are  the  sureties  on  the  bond  of  such 
guardian.  The  removal  of  the  guardian  from  the  State,  his 
failure  to  report,  and  the  conversion  of  the  money  of  his 
wards  to  his  own  use?  are  assigned  as  breaches  of  the  bond. 
The  cause  was  continued  as  to  Appleton  for  alias  process. 

The  appellants  answered  in  four  paragraphs.  A  demurrer 
was  sustained  to  the  first,  second,  and  third  paragraphs,  and 
exception.  The  cause  was  submitted  to  the  court  for  trial, 
and  resulted  in  a  finding  for  the  appellee.  New  trial  refused, 
and  judgment. 

The  sustaining  of  the  demurrer  to  the  second  and  third 
paragraphs  of  the  answer,  and  the  refusal  of  a  new  trial, 
are  assigned  for  error. 

The  second  and  third  paragraphs  of  the  answer  are  as 
follows : 

"  2.  That  said  relators  are,  and  were,  indebted'  to  said 
guardian  in  the  sum  of  five  hundred  dollars,  at  the  date  of 
his  removal  as  such  guardian,  for  their  board  and  mainten- 
ance during  their  minority,  for  which  said  guardian  had  no 
credit  at  the  date  of  his  removal,  and  for  which  they  demand 
judgment,  and  for  all  other  proper  relief. 

"  3.  The  defendants,  William  H.  Myers  and  Francis  M. 
Trisler,  administrator  of  Michael  G.  Daily,  deceased,  for 
further  answer  to  the  complaint  herein,  say  that  the  relators 
are  the  daughters  of  the  defendant  William  Appleton ; 
that  while  said  defendant  Appleton  was  guardian  of  said 
relators,  he  expended  the  sum  of  one  thousand  dollars  in 
the  education,  clothing,  and  support  of  the  relators ;  that 
said  defendant  William  Appleton  was  poor  and  in  very 
indigent  circumstances,  while  be  was  such  guardian,  and  was 
compelled  to  and  did  use  the  money  sued  for  in  support  of 
said  relators ;  that  these  defendants  were  the  accommodation 
sureties  of  said  defendant  Appleton,  and  that  he  wrongfully 
refused  to  claim  any  allowance  for  such  support  in  his 
reports  of  his  trust  to  the  common  pleas  court,  and  he  still 
VolXLV.— 11 
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fails  and  refuses  to  claim  the  same,  and  is  now  wrongfully 
suffering  the  relators,  his  daughters,  to  compel  its  payment 
a  second  time ;  wherefore  the  defendants  say  that  the  rela- 
tors are  indebted  to  the  defendant  William  Appleton,  who 
is  principal  in  said  bond,  and  they  askathat  such  indebted- 
ness be  set  off  against  their  claim  to  an  amount  equal  to  such 
indebtedness,  namely,  one  thousand  dollars." 

The  objection  urged  against  the  second  paragraph  is,  that 
it  assumes  to  answer  the  whole  complaint,  but  only  answers 
a  part  The  objection  is  untenable.  It  was  held  in  Curran 
v.  Curran,  40  Ind.  473,  that  the  rule  of  pleading  applicable 
to  pleas  in  confession  and  avoidance  had  no  application  to 
pleas  of  set-off  This  paragraph  is  purely  and  simply  an 
answer  of  set-off.  The  implication  is, 'that  the  indebtedness 
resulted  from  a  contract  either  express  or  implied.  It  alleges 
that  the  relators  were  indebted  to  the  principal  in  the  bond 
in  tlie  sum  of  five  hundred  dollars  for  their  maintenance  and 
support.  The  sureties  of  the  guardian  have  the  right  to 
pjead,  by  way  of  set-off,  an  indebtedness  to  the  guardian. 
This  is  expressly  authorized  by  the  code,  and  has  been  so 
held  by  this  court  Sec  58  of  the  code,  2  G.  &  H.  89; 
Slay  back  v.  jfones,  9  Ind.  470;  Turner  v.  Simpson,  12  Ind. 
413.  Such  indebtedness  may  be  pleaded  to  an  action  on  a 
guardian's  bond.  The  State,  ex  ret.  DruUner,  v.  Clark,  16  Ind. 
97.  Such  is  the  rule  under  the  New  York  code,  which  is 
similar  to  ours  in  this  respect  Newell  v.  Salmons,  22  Barb. 
647.  In  our  opinion,  the  second  paragraph  is  good,  and 
the  court  erred  in  sustaining  a  demurrer  to  it 

The  third  paragraph  presents  a  different  -question.  The 
defence  attempted  to  be  set  up  in  this  paragraph  is  not  based 
upon  contract  It  proceeds  upon  the  theory  that  the  father 
and  guardian  of  the  relators  had  the  right  to  use  their  money 
for  their  maintenance,  support,  and  education,  and  that  he 
did  in  fact  expend  the  money  sued  for  for  such  purpose. 
Conceding,  without  deciding,  that  such  a  defence  can  be 
pleaded  to  an  action  like  the  present,  we  are  satisfied  that 
the  answer  filed  is  not  good.    It  alleges  that  the  father  was 
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very  poor  and  in  indigent  circumstances  during  the  time  he 
was  such  guardian,  but  this  is  not  sufficient  to  authorize  him 
to  use  the  money  of  his  wards  for  their  support.  There  is 
nothing  averred  as  to  the  ages,  physical  condition,  or  neces- 
sities of  the  relators.  The  facts  should  be  stated,  and  not 
mere  conclusions.  It  may  be  that  the  relators  were  able,  by 
their  own  labor,  to  support  themselves.  Nor  is  the  amount 
of  their  estate  given.  While  the  father  may  have  been  des- 
titute of  property,  he  may  have  been  able  by  his  labor  to 
provide  for  the  proper  support,  maintenance,  and  education 
of  the  relators.  The  law  upon  the  question  under  examina- 
tion was  very  fully  discussed,  and  the  authorities  reviewed 
and  cited,  in  the  case  of  The  State,  ex  rel  Druliner,  v.  Clark, 
supra. 

We  think  the  court  committed  no  error  in  sustaining  the 
demurrer  to  the  third  paragraph  of  the  answer. 

Other  questions  are  discussed  by  counsel,  but  as  the  case 
must  be  remanded  for  a  new  trial,  we  need  not  decide  them. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule 
the  demurrer  to  the  second  paragraph  of  the  answer. 


Wilson  v.  Babnett. 


Slandek. — Acttntablt  Ward), — The  following  words  i  B.  "  was  going  to  raft 
away  on  the  account  of"  J.  "  (plaintiff  meaning)  being  in  a  bad  fix,  and  thai 
a  certain  woman  had  got  medicine  of  a  doctor,  and  that  the  (plaintiff  meaning) 
had  become  all  right,"  where  it  is  alleged  that  they  were  spoken  of  the  plain- 
tiff, an  unmarried  female,  and  of  her  character  for  chastity,  and  that  they  were 
intended  and  understood  to  mean  that  she  had  been  guilty  of  fornication,  and 
had  been  in  a  state  of  pregnancy,  etc,  are  actionable. 

Same. — Pleading. — Awvitr.—To  a  complaint  for  slander,  an  answer  alleging 
that  the  plaintiff  was  a  witness  in  a  cause  about  to  be  tried,  in  which  the 
defendant  waa  interested,  and  the  defendant  was  endeavoring  to  ascertain 
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what  the  plaintiff  '•  testimony  would  be,  and  the  credit  to  be  given  the  same, 
and  from  information  received  from  certain  persons,  he  spoke  the  slanderous 
words  charged,  in  trust,  secrecy,  and  confidence,  to  ascertain  whether  they 
were  true  or  false,  and  without  malice,  is  bad. 

SAME. — Pita  of  ywtificatiex.— Instruction.— Dtgret  of  Proof  .—la  an  action 
for  slanderous  words  importing  that  the  plaintiff,  an  unmarried  female,  sub- 
mitted to  sexual  intercourse  resulting  in  her  pregnancy,  under  an  answer 
alleging  the  truth  of  the  words  spoken,  the  court  instructed  the  jury  that  the 
defendant  must  have  proved  beyond  a  reasonable  doubt  that  the  plaintiff  was 
a  woman  of  bad  character  and  had  been  guilty  of  fornication  or  whoredom 
as  in  said  answer  alleged. 

Held,  that  this  was  error;  that  it  was  sufficient  to  prove  the  truth  of  the 
words,  not  beyond  a  reasonable  doubt,  but  by  a  preponderance  of  evidence, 
without  proving  that  the  plaintiff  was  a  woman  of  bad  character. 

From  the  Hancock  Circuit  Court. 

R.  A.  Riley,  M.  Marsh,  G.  H.  Voss,  B.  F.  Davit,  and  /.  A. 
Holman,  for  appellant. 

H.  J.  Dunbar,  for  appellee. 

Downey,  C.  J. — This  was  an  action  for  slander  by  the 
appellee  against  the  appellant.  The  complaint  was  in  five 
paragraphs.  The  second  and  third  were  stricken  out  on 
motion  of  the  defendant  A  joint  demurrer  to  the  first, 
fourth,  and  fifth,  because  they  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  was  filed  by  the  defendant  and 
overruled  by  the  court.  Exception  was  taken.  The  defend- 
ant filed  an  answer  consisting  of  the  general  denial  and  two 
special  paragraphs.  A  demurrer  was  filed  to  the  second 
and  third,  sustained  to  the  second,  and  overruled  as  to  the 
third.    There  was  a  reply  in  denial  of  the  third. 

A  trial  by  jury  resulted  in  a  verdict  for  the  plaintiff  in  the 
sum  of  twelve  hundred  dollars.  A  motion  for  a  new  trial 
made  by  the  defendant  was  overruled,  and  final  judgment 
rendered  on  the  verdict. 

The  first  and  second  errors  assigned  call  in  question  the 
authority  of  the  appointed  judge  who  held  the  court  and 
tried  the  cause.  The  third  relates  to  the  overruling  of  the 
demurrer  to  the  complaint.  The  fourth  complains  of  the 
ruling  of  the  court  in  sustaining  the  demurrer  to  the  second 
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paragraph  of  the  answer.  And  the  sixth,  there  being  no 
number  five,  is,  that  the  court  erred  in  refusing  to  grant  "a 
new  trial. 

The  demurrer  being  joint,  it  will  be  sufficient  to  justify  the 
ruling,  of  the  court  thereon,  if  any  one  of  the  three  para- 
graphs of  the  complaint  shall  be  found  sufficient. 

The  first  paragraph  alleges  that  at  and  before  the  time  of 
the  grievances  hereinafter  mentioned,  the  said  Josephine  was 
an  unmarried  female  and  under  the  age  of  twenty-one  years, 
and  still  remains  unmarried,  etc. ;  that  on  and  before,  etc., 
she  was  chaste  and  virtuous,  and  of  good  repute  for  chastity 
and  virtue,  but  the  defendant,  greatly  envying  the  fair  fame 
and  condition  of  said  Josephine,  wickedly  contriving,  etc., 
to  injure,  defame,  and  forever  disgrace  and  ruin  her,  etc., 
while  speaking  of  and  concerning  the  said  Josephine,  and 
of  and  concerning  her  character  and  reputation  for  chastity, 
and  of  and  concerning  her  physical  condition,  and  of  and 
concerning  one  Irvin  Barnard,  an  acquaintance,  and  at  one 
time  a  suitor  of  hers,  and  an  occasional  visitor  at  her  fath- 
er's house,  and  of  and  concerning  the  relations  between  her 
and  said  Barnard,  and  at,  etc,  and  in,  etc.,  heretofore,  to  wit, 
on  the  13th  day  of  March,  1870,  in  the  presence  and  hear- 
ing of  divers  persons,  to  whom  she  and  said  Barnard  were 
well  known,  and  among  whom  and  in  whose  neighborhood 
the  words  "bad  fix,"  when  applied  to  a  female,  meant  and 
were  understood  to  mean  pregnancy,  uttered,  spoke,  and 
published  the  false,  scandalous,  malicious,  and  defamatory 
words  following,  to  wit :  "  Irvin  Barnard  was  going  to  run 
away,  on  the  account  of  Josephine  (plaintiff  meaning)  being 
in  a  bad  fix,  and  that  a  certain  woman  had  got  medicine  of 
a  doctor,  and  that  she  (plaintiff  meaning)  had  become  all 
right"  Thereby  meaning  that  the  plaintiff  had  been  preg- 
nant of  a  bastard  child,  and  had  procured  and  suffered  an 
abortion  thereof,  thereby  then  and  there  meaning  and  intend- 
ing to  charge  the  said  Josephine  with  being  pregnant ;  and 
the  defendant,  knowing  that  the  said  Josephine  was  unmar- 
ried, thereby  then  and  there  meant  and  intended  to  charge 
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that  sbe  was  guilty  of  fornication,  and  the  said  words  so 
spoken  by  the  defendant  were  so  understood  and  accepted 
at  the  time  by  the  persons  aforesaid ;  by  reason  of  which 
she  has  been  damaged  in  the  sum  of  ten  thousand  dollars, 
etc.  ' 

The  fourth  and  fifth  paragraphs  of  the  complaint  are  sub- 
stantially in  the  same  form  as  the  first,  each  charging  that 
the  defendant  preferred  the  same  charge  against  the  plain- 
tiff, but  in  slightly  different  language.  The  statute  provides  * 
that  every  charge  of  incest,  fornication,  adultery,  or  whore- 
dom, falsely  made  by  any  person  against  a  female,  shall 
be  actionable  in  the  same  manner  as  in  the  case  of  slan- 
derous words  charging  a  crime,  the  commission  of  which 
would  subject  the  offender  to  death  or  other  degrading  pen- 
alties. 2  G.  &  H.  333,  sec.  788.  We  think  the  words 
spoken  in  this  instance  are  actionable.  It  is  alleged  that 
they  were  spoken  of  the  plaintiff  and  of  her  character  for 
chastity,  and  that  they  were  intended  and  understood  to 
mean  that  the  plaintiff  had  been  guilty  of  fornication,  and 
had  been  in  a  state  of  pregnancy,  etc.  Such  a  charge  comes 
clearly  within  the  purview  of  the  statute  to  which  we  have 
referred.  We  do  not  deem  it  necessary  to  refer  to  cases  on 
this  point. 

The  second  paragraph  of  the  answer  alleges  that  at  the 
time  of  the  speaking  of  the  words  laid  in  the  complaint,  an 
infant  son  of  the  appellant  was  under  indictment  for  rape, 
and  that  the  appellee  was  the  principal  witness  against  his 
said  son  on  said  charge,  and  with  a  view  of  ascertaining 
what  the  appellee's  testimony  would  be  against  his  said  son, 
and  the  credit  to  be  given  to  her  testimony,  he  had  a  private 
and  confidential  conversation  with  one  Dawson  and  wife,  in 
which  conversation  he  told  Dawson  and  wife  that  one  David 
Beaty  and  one  Wilson  had  informed  him  of  the  facts  spoken 
of  and  charged  as  slanderous ;  that  he  -spoke  said  words  to 
said  Dawson  in  trust,  secrecy,  and  confidence,  and  merely  as 
a  matter  of  inquiry,  to  ascertain  whether  or  not  the  same 
were  true  or  fiilsc,  and  without  malice,  and  in  and  about  pre- 
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'paring  for  the  defence  of  his  said  son  upon  said  indictment, 
and  which  was  the  speaking  complained  of,  etc 

It  is  hardly  necessary  to  occupy  time  in  discussing  this 
paragraph  of  the  answer.  If  we  concede  that  a  party  to  an 
action,  or  those  acting  for  him,  may  make  inquiries  to  ascer- 
tain what  a  witness  will  testify  to,  and  the  credit  to  be  given 
to  the  testimony  of  the  witness,  it  would  not  seem  to  follow 
that  such  party  might,  under  cover  of  this  privilege,  utter 
■  and  publish  gross  slanders  of  the  person  concerning  whom 
the  inquiries  are  being  made.  We  do  not  regard  this  para- 
graph of  the  answer  as  good  either  in  bar  or  in  mitigation 
of  damages. 

The  third  paragraph  of  the  answer  on  which  issue  was 
taken  alleged,  by  way  of  justification,  the  truth  of  the'words 
Spoken.  , 

On  the  trial  of  the  cause,  the  court  instructed  the  jury, 
among  other  things,  as  follows: 

"The  burden  of  proving  this  paragraph  of  his  answer 
rests  on -the  defendant,  and  he  must  have  proved,  beyond  a 
reasonable  doubt,  that  the  plaintiff  was  a  woman  of  bad 
character,  and  had  been  guilty  of  fornication  or  whoredom, 
as  in  said  answer  of  justification  alleged." 

Exception  was  taken  to  the  giving  of  this  instruction,  and 
it  was  made  a  ground  of  the  motion  for  a  new  trial. 
Although  the  evidence  is  not  iij  the  record,  It  seems  to  us 
that  this  question  is  properly  before  us.  The  rule  is, 
that  if,  under  any  state  of  the  evidence  which  might  properly 
have  been  given  in  the  case,  an  instruction  may  be  correct, 
the  court  will  not  reverse  the  judgment.  But,  on  the  other 
hand,  if  under  no  state  of  the  evidence  which  could  have 
been  given  under  the  issues  would  the  instruction  have  been 
correct,  the  judgment  should  be  reversed. 

Whatever  might  have  been  Urged  in  this  court  against  the 
third  paragraph  of  the  answer,  or  any  part  of  It,  as  a  justifi- 
cation of  the  speaking  of  the  words  set  out  in  the  complaint, 
no  question  as  to  it  has  been  presented  here  by  cross  error, 
and  the  charge  of  the  court  treated  it  as  a  sufficient  justifi- 
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cation.  To  establish  the  truth  of  the  charge  preferred  ia 
the  words  alleged  to  have  been  spoken,  would  not  be  to  show 
that  the  plaintiff  had  been  guilty  of  any  violation  of  the 
criminal  law.  The  submitting  to  sexual  intercourse,  by  a 
female,  resulting  in  her  pregnancy,  which  is  what  the  words 
import,  is  not  punishable  by  any  law  of  the  State  as  a  crime. 
This  being  the  case,  the  question  is,  what  amount  or  degree 
of  evidence  is  necessary  to  establish  a  justification  in  such  a 
case  ?  Where  the  actionable  slanderous  words  import  the 
commission  of  a  crime,  it  has  been  repeatedly  held  by  this 
court  that  the  same  degree  of  evidence  is  necessary  to  sus- 
tain the  plea  or  answer  of  justification  that  would  be  required 
to  convict  the  plaintiff  in  a  criminal  prosecution  for  that 
crime.  Where  the  crime  imputed  is  perjury,  the  same 
weight  or  degree  of  evidence  is  necessary  as  is  essential  to 
a  conviction  for  perjury,  that  is,  two  witnesses,  or  one  wit- 
ness and  strong  corroborating  circumstances,  as  to  the  falsity 
of  the  plaintiff's  statement,  the  other  allegations  of  the 
answer  or  plea  being  proved  by  one  or  more  witnesses.  But 
in  every  case  where  the  words  impute  a  crime,  the  proof  of 
the  truth  of  the  charge  must  be  beyond  a  reasonable  doubt. 
The  following  cases  may  be  cited  in  support  of  this  rule : 
ATGUmery  v.  Keller,  3  Blackf.  488  ;  Offutt  v.  Earlywine,  4 
Blackf.  46b ;  Byrket  v.  Moitahm,  7  Blackf.  83 ;  Lanttr  v. 
M'Ewen,  8  Blackf.  495  ;  Landis  v.  Shanklin,  1  Ind.  92 ;  Gants 
v.  Vinard,  I  Ind.476;  Shoulty  v.  Miller,  1  Ind.  544;  Wonderlyy. 
Nokes,  8  Blackf.  589 ;  Swails  v.  Butcher,  2  Ind.  84.  Doubtless 
other  cases  might  be  cited.  This  is  the  rule  in  other  states 
as  well  as  in  this.  Townshend  Slander  and  Libel,  sec.  404. 
It  is  insisted  by  counsel  for  the  appellee  that  this  rule  ia 
applicable  also  to  cases  where  the  words  impute  adultery, 
fornication,  etc,  to  a  female;  because  the  statute  to  which 
we  have  already  referred  makes  such  charge  actionable  as 
in  cases  where  the  words  impute  a  crime;  and  this  is  the 
view  of  the  law  presented  by  the  court  to  the  jury.  The 
instruction  lays  down  the  rule  correctly,  if  the  same  rule  is 
to  prevail  which  applies  in  cases  where  crime  is  imputed, 
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that  is,  that  there  must  be  proof  "beyond  a  reasonable 
doubt"  of  the  truth  of  the  charge  contained  in  the  words 
spoken.  But  we  do  not  think  that  the  rule  should  be 
extended  to  such  cases.  Before  the  enactment  of  this  stat- 
ute, no  action  could  be  sustained  by  a  man  or  woman  for 
words  charging  adultery  or  fornication,  unless  it  could  be 
alleged  and  shown  that  damages  resulted  from  the  speaking 
of  such  words.  Addison  Torts,  4.  Out  of  favor  to  females, 
and  as  a  protection  to  the  character  of  that  sex,  the  legisla- 
ture enacted  that  such  a  charge,  when  made  against  a  female, 
should  be  actionable  in  the  same  manner  as  in  the  case  of 
slanderous  words  charging  a  crime.  Words  charging  a  crime 
were  actionable  without  alleging  special  damage,  and  con- 
sequently so  are  words  imputing  adultery  or  fornication  to 
a  female.  Each  class  of  words  is  actionable  perse,  that  is, 
without  alleging  or  showing  specially  that  any  damages 
accrued  to  the  party  against  whom  the  words  were  spoken. 
That  damage  resulted,  is  a  legal  inference,  in  the  first  case  by 
the  common  law,  and  in  the  second  by  virtue  of  the  statute. 
But  we  think  the  legislature  did  not  intend  to  go  beyond 
this  and  determine  what  amount  of  evidence  should  be  nec- 
essary to  sustain  an  answer  setting  up,  as  a  defence,  the  truth 
of  the  charge.  The  only  difference  that  exists  between  the 
case  when  the  action  is  by  a  female  and  the  case  when  the 
action  is  by  a  male  is,  that  in  the  latter  case  it  must  be 
alleged  and  shown,  that  damage  resulted  from  the  speaking 
of  the  slanderous  words,  while  in  the  former  case  the  stat- 
ute dispenses  with  the  allegation  and  proof  of  special  dam- 
age. The  degree  of  evidence  in  either  case  to  sustain  the 
answer  of  justification  is  the  same,  whether  the  action  is  by 
a  male  or  a  female. 

There  is  another  objection  to  the  charge  under  considera- 
tion. The  court  not  only  told  the  jury  that  the  facts  must 
be  proved  beyond  a  reasonable  doubt,  but  also  that  the 
defendant  must  prove  two  tilings:  1.  That  the  plaintiff  was 
a  woman  of  bad  character ;  and,  2.  That  she  had  been  guilty 
of  fornication  or  whoredom,  as  in  the  answer  alleged.    It 
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was  enough  to  prove  the  charge  of  fornication  or  whoredom 
as  alleged  in  the  answer,  without  proving  that  the  plaintiff 
was  a  woman  of  bad  character. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

Petition  for  a  rtheanng  overruled. 


Williams  v.  The  College  Corner  and  Richmond  Gravel 
Road  Company.     ■ 

■Pleading. — Complaint  to  Rieovtr  Finally  of  Corporation. — Id  mi  action  against 
a  corporation  to  recover  the  penalty  provided  by  statute  for  refusing  an  inspec- 
tion of  the  stock  book  of  the  company,  the  complaint  most  show  that  the 
officer  upon  whom  the  demand  for  inspection  was  made  had  notice  that  the 
person  making  the  demand  was  entitled  to  the  inspection. 

From  the  Union  Circuit  Court 

y.  C.  Mcintosh,  for  appellant 

B.  F.  Clqypool,  for  appellee. 

Osbork,  J. — The  appellant  sued  the  appellee  to  recover  a 
penalty  for  refusing  inspection  of  the  stock  book  of  the  com* 
pany. 

The  CQtnplaint  is  in  two  paragraphs.  The  first  alleges 
that  the  plaintiff  is  a  stockholder  and  the  owner  of  forty-four 
shares  of  the  capital  stock  of  the  company;  that  being 
'  desirous  of  examining  the  books  of  the  corporation,  he 
called  upon  Peyton  Brown,  its  secretary,  who  had  the  cus- 
tody of  all  the  books  of  the  company,  during  the  business 
hours  and  at  the  office  of  the  company,  where  the  books 
were  kept,  and  demanded  inspection  of  the  book  containing 
the  names  of  the  stockholders,  for  the  purpose  of  taking 
extracts  therefrom,  and  that  the  secretary  and  company 
refused  such  inspection.  The  second  paragraph  alleges  that, 
being  a  stockholder  of  the  corporation,  he  called  upon  the 
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company  during  its  business  hours,*  and  "demanded  for 
inspection  the  stock  book  of  satd  Peyton  Brown,  who  was 
then  and  there  one  of  the  directors  of  said  corporation  and 
the  secretary  of  said  company  in  charge  of  said  book,  but 
said  plaintiff  was  by  him  refused  the  right  of  inspecting  the 
same." 

A  joint  demurrer  was  filed  to  both  paragraphs,  on  the 
ground  that  they  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained.  The  appel- 
lant excepted,  refused  to  amend,  and  final  judgment  was 
rendered  against  him. 

The  error  assigned  is  in  sustaining  the  demurrer. 

The  action  is  brought  to  recover  the  penalty  given  by  sec 
1 1,  1  G.  &  H.  2/0.  Section  10  provides  that  corporations 
shall  keep  at  their  office  or  principal  place  of  business  a 
book  containing  the  names  of  the  stockholders  thereof, 
alphabetically  arranged,  showing  their  respective  places  of 
residence  and  number  of  shares  held  by  them  severally,  and 
the  time  they  became  the  owners  of  the  same,  which  books 
shall,  at  all  business  hours  of  the  company,  be  subject  to  the 
inspection  of  creditors,  stockholders,  or  their  representatives 
who  shall  be  permitted  to  take  extracts  from  the  same.  Sec, 
1 1  declares  that  any  company  failing  to  keep  the  books  to  make 
the  entries  required,  or  to  exhibit  the  same,  as  required  in 
the  preceding  section,  shall  forfeit  to  the  injured  party  a 
penalty  of  fifty  dollars  for  every  such  instance  of  refusal  or 
failure  and  all  damages  resulting  therefrom. 

We  think  the  complaint  defective  in  not  averring  that  the 
officer  of  whom  the  demand  was  made  had  notice  that  the 
appellant  was  a  stockholder.  It  is  alleged  that  he  was  a 
stockholder,  and  that  he  demanded  an  inspection  of  the  book 
for  the  purpose  of  taking  extracts  from  it,  but  it  is  not 
alleged  that  the  officer  knew  who  he  was,  or  that  he  made 
the  demand  as  a  stockholder.  The  statute  is  a  penal  one 
and  must  be  construed  strictly.  It  ought  not  to  be  extended 
by  implication.  It  required  the  company  to  give  an  inspec- 
tion of  its  books,  to  creditors  and  stockholders  or  their  rep- 
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resentatives,  and  no  «ne  else,  and  we  think  that  the  penalty 
is  not  incurred  for  a  refusal,  unless  the  officer  upon  whom 
the  demand  is  made  has  notice  that  the  person  making  such 
demand  is  entitled  to  the  inspection. 

The  judgment  of  the  said  Union  Circuit  Court  is  affirmed, 
with  costs.  ' 


Parks  v.  Hill. 


New  Trial. — Appeal. — When  the  rejection  of  evidence  is  not  properly  assigned 

as  a  cause  for  a  new  trial  in  the  court  below,  such  ruling  cannot  be  considered 

in  the  Supreme  Court. 
Samb. — That  "the  court  erred  in  excluding  material  and  competent  evidence 

offered  by  the  defendant,"  is  too  general  a  statement  of  a  cause  for  a  new  trial. 

The  particular  evidence  excluded  must  be  stated  in  the  motion. 

From  the  Dearborn  Common  Pleas. 

£.  W.  Adkinson.  and  F.  Adkinson,  for  appellant 

Pettit,  J. — The  appellee  brought  this  suit  against  the 
appellant,  to  recover  pay  for  a  quantity  of  hay  sold  and 
delivered. 

Proper  issues  were  formed  by  answer  and  reply.  There 
was  a  trial  by  jury  and  a  verdict  for  plaintiff!  Motion  for  a 
a  new  trial  for  the  following  reasons : 

"  1st  Because  the  verdict  of  the  jury  is  contrary  to  law. 

"  2d.  Because  the  verdict  of  the  jury  is  contrary  to  the 
evidence. 

"  3d.  Because  the  verdict  of  the  jury  is  excessive. 

"  4th.  Because  the  court  erred  in  excluding  material  and 
competent  evidence  offered  by  the  defendant 

"  5th.  Because  the  court  erred  in  admitting  improper  and 
illegal  evidence  offered  by  the  plaintiff  to  be  given  to  the 
jury  over  the  objection  of  the  defendant" 
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The  only  legally  assigned  error  is  the  overruling  of  this 
motion  for  a  new  trial.  It  is  admitted  by  counsel  for  appel- 
lant in  their  brief,  that  a  reversal  can  not  be  had  on  the  evi- 
dence, and  the  only  point  insisted  on  for  a  reversal  is  the 
refusal  of  the  court  to  allow  a  certain  question  to  be  put  to 
and  answered  by  a  witness  called  by  the  defendant.  The 
ruling  of  the  court  on  this  question  may  have  been  a  good 
cause  for  a  new  trial,  if  it  had  been  pointed  out  in  any  of  the 
reasons  for  anew  trial  and  the  attention  of  the  court  specifi- 
cally called  to  it,  but  this  was  not  done.  The  fourth  cause 
for  a  new  trial  is  too  general  and  uncertain,  in  not  pointing 
out  what  or  whose  evidence  was  improperly  excluded. 

There  is  nothing  in  the  motion  for  a  new  trial  or  assign- 
ment of  error  upon  which  we  can  reverse  the  judgment. 
The  court  below  committed  no  error  in  overruling  the 
motion  for  a  new  trial  as  it  was  presented. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 


Stitson  v.  The  Board  of  Commissioners  of  Lawrence 
County. 

From  the  Lawrence  Common  Pleas. 

F.  Wilson,  A.  C.  Voris,  A,  B.  Carlton,  A,  D,  Lemon,  and 
H.  F.   Cook,  for  appellant. 

E.  D.  Pearson,  for  appellee. 

Pettit,  J. — The  transcript  in  this  case  has  no  marginal 
notes,  as  required  by  rule  19,  32  Ind.  For  this  neglect 
the  submission  would  be  set  aside.  There  is  no  seal  to  the 
bundle  of  papers  which  purport  to  be  a  record,  and  for  want 
of  a  seal  the  case  must  be  dismissed.  One  court  cannot 
speak  or  make  known  its  actions  to  another  court  except  by 
its  seal. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 
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Keiser  et  al.  v.  Yandes. 

Jurisdiction^—  Venue. — The  indorsee  of  a  promissory  note  payable  at  a  bank 
in  thk  State  may  me  both  the  makers  and  the  indorse™  in  a  county  where  the 
indorse™  reside,  though  none  of  the  makers  reside  in  such  county. 

Same. — Practice. — Objection  to  the  jurisdiction  of  the  person,  if  it  appear  on 
the  face  of  the  record,  must  be  taken  by  demurrer ;  if  not;  it  moat  be  taken 
by  answer;  otherwise  it  will  be  deemed  to  be  waived. 

From  the  Marion  Common  Pleas. 

M,  S.  Robinson  and  %  W.  Lovett,  for  appellants. 

A.  G.  Porter,  B.  Harrison,  and  C.  C.  Hints,  for  appellee. 

Osborn,  J, — This  was  an  action  by  the  appellee  against 
the  appellants.  The  complaint  charges,  that  on  the  19th 
day  of  November,  1869,  the  defendants,  George  Keiser, 
George  Nichol,  and  Amos  J.  King,  made  their  promissory 
note,  payable  to  the  order  of  the  defendants,  Edward  T. 
Tinker,  Daniel  Yandes,  Sr.,  and  George  B.  Yandes,  for  four 
hundred  and  fifteen  dollars  and  ninety-six  cents,  payable  at 
the  Citizens'  National  Bank  of  Indianapolis,  on  or  before  the 
8th  day  of  October,  1870,  protest  and  notice  being  waived; 
that  the  payees  indorsed  the  note  to  the  plaintiff;  and  that 
it  is  wholly  due  and  unpaid.  A  copy  of  the  note  and  the 
indorsement  was  filed  with  the  complaint 

Summons  was  issued  to  the  sheriff  of  Marion  county, 
which  was  returned  served  upon  paniel  Yandes,  Sr.,  George 
B.  Yandes,  and  Edward  T.  Tinker,  and  not  found  as  to  the 
other  defendants.  Another  summons  was  issued  to  the 
sheriff  of  Madison  county,  which  was  returned  served  upon 
George  Keiser,  George  Nichol,  and  Amos  J.  King.  Both 
were  served  more  than  ten  days  before  the  first  day  of  the 
court.  Judgment  was  rendered  against  all  the  defendants 
by  default 

The  appeal  is  taken  under  section  551,  2  G.  &  H.  27a 
Notice  having  been  served  upon  the  other  judgment  defend- 
ants, as  provided  by  that  section,  they  declined  to  join  in 
the  appeal. 
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The  errors  assigned  question  the  jurisdiction  of  the  court 
over  the  persons  of  the  appellants. 

The  appellants  rely  upon  section  33,  2  G.  &  H.  58,  which 
provides  that  the  action  must  be  brought  in  the  county 
where  the  defendants,  or  one  of  them,  reside;  and  where 
the  action  is  by  an  assignee,  that  it  shall  be  commenced  in 
the  county  where  one  or  more  of  the  parties  immediately 
liable  to  the  judgment  reside. 

All  the  parties  were  immediately  liable  to  the  plaintiff  in 
this  case ;  the  appellants  as  makers,  and  the  other  defend- 
ants as  indorsers,  of  dishonored  commercial  paper;  and  the 
appellee  was  expressly  authorized  by  statute  to  institute  one 
suit  against  all  of '  thenff  2  G.  &  H.  659,  sec.  16;  Hallv, 
Suite,  39  Ind.  316. 

Objection  to  the  jurisdiction  of  the  person,  if  it  appears 
on  the  face  of  the  record,  must  be  taken  by  demurrer.  If 
not,  it  must  be  taken  by  answer ;  otherwise  it  will  be  deemed 
to  be  waived.  2  G.  &  H.  81,  sec  54;  Newell  v.  Galling,  7 
Ind.  147. 

The  objection  is,  that  the  court  did  not  have  jurisdiction 
of  the  persons  of  the  appellants.  By  failing  to  make  it  at 
the  proper  time,  and  in  the  mode  required,  it  was  waived, 
and  cannot  be  made  for  the  first  time  in  this  court. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 


Kintner  v.  The  State,  ex  rel.  Ripperdan. 

Witness.—  Crtdibility  Lift  to  Jury.— Whether  a  witness  is  worthy  of  credit 
or  not,  is  a  question  for  the  jury  trying  the  cause,  and  it  is  error  for  the  court 
to  atop  the  cross-examination  of  the  witness  and  say,  in  the  presence  of  the 
jury,  "  I  have  serious  doubts  whether  that  witness  ought  not  to  be  recognised 
to  answer  for  perjury." 
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Instruction. — Asmmiitg  Fata. — In  instructing  *  jury  it  is  eiror  for  the  court 
to  assume  the  truth  of  matter*  which  have  not  been  proved,  or  of  mitten 
concerning  which  the  testimony  has  been  conflicting,  and  indicate  the  leaning 
of  the  court  against  one  of  the  parties. 

Same. — Bastardy. — Ccmftttnry  of  WStnta. — In  a  prosecution  f°r  bastardy, 
where  the  prosecuting  witness  has  testified  to  the  particular  time  when  she  was 
impregnated,  and  has  given  reasons  for  her  belief,  it  is  not  error  to  refuse  to 
instruct  the  jury  that  if  they  believe  that  the  prosecuting  witness  had  connection 
with  another  man  about  the  time  the  child  was  begotten,  this  would  destroy 
her  competency  a*  a  witness  to  prove  that  the  defendant  was  the  father  of  her 
child. 

From  the  Harrison  Circuit  Court 

S.  K.  Wolfe,  S.  M.  Stockslager,  and  A.  Stephens,  for  appel- 
lant. • 

W.  S.  y<mes  and  W.  N.  Tracewell,  for  appellee. 

Downey,  C.  J. — This  was  a  prosecution  for  bastardy.  On 
a  trial  by  jury,  the  defendant  was  found  to  be  the  father  of 
the  child.  He  moved  for  a  new  trial.  His  motion  was 
overruled,  and  judgment  was  rendered  against  him  for  the 
support  of  the  child.  The  only  error  properly  assigned 
is  the  overruling  of  the  motion  for  a  new  trial. 

We  need  not  set  out  the  evidence  which  was  given  on  the 
trial.  The  paternity  of  the  child  rested  between  the  defend- 
ant and  Wesley  Ripperdan,  another  young  man,  an  uncle 
of  the  prosecuting  witness.  The  question  was  by  no 
means  free  from  doubt,  judging  from  the  evidence  in  the 
record.  It  may  be  conceded  that  the  case  is  such  upon  the 
evidence  that  this  court  would  not  reverse  the  judgment  for 
the  lack  of  evidence  to  justify  theverdictof  the  jury,  which- 
ever way  the  case  might  have  been  decided.  There  are 
other  points  in  the  record,  however,  on  which  it  is  claimed 
that  the  judgment  should  be  reversed. 

One  ground  of  the  motion  for  a  new  trial  was  this :  One 
John  Decker  was  introduced,  as  a  witness  for  the  defendant, 
and  testified  that  on  a  certain  occasion,  near  the  time  when 
the  child  was  begotten,  according  to  the  evidence  of  the 
relatrix,  he  saw  the  relatrix  and  Wesley  Ripperdan  in  the 
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act  of  sexual  intercourse.  Afterward,  this  witness  was 
recalled  by  the  defendant,  and  again  testified;  and  when  the 
plaintiff's  counsel  was  proceeding  to  cross-examine  him  in  the 
presence  and  hearing  of  the  jury,  the  court  said  to  plaintiff's 
counsel,  "You  need  not  spend  any  further  time  with  that 
witness ;"  and  thereupon  the  plaintiff's  counsel  dismissed  him 
from  the  stand.  The  court  then,  addressing  the  counsel,  in 
the  presence  and  hearing  of  the  jury,  said,  "  I  have  serious 
doubts  whether  that  witness  ought  not  to  be  recognized  to 
answer  for  perjury."  Counsel  for  the  defendant  said,  "  To 
that  remark  we  except." 

Irregularity  in  the  proceedings  of  the  court,  jury,  or  pre- 
vailing party,  or  any  order  of  court,  or  abuse  of  discretion, 
by  which  the  party  was  prevented  from  having  a  fair  trial,  is 
good  ground  for  a  new  trial.  2  G.  &  H.  211,  sec.  352,  first 
division.  The  action  of  the  court  is  defended  by  the  coun- 
sel for  the  appellee  on  the  ground  of  the  improbability  of 
the  testimony  of  the  witness,  arising  out  of  the  facts  narrat- 
ed by  him,  and  his  deportment  on  the  stand.  We  do  not 
think  the  action  of  the  court  can  be  sustained  on  that  ground, 
or  on  any  ground.  The  question  whether  the  witness  was 
worthy  of  credit  or  not  was  a  question  for  the  jury,  and  the 
defendant  was  entitled  to  have  that  question  go  to  them 
without  the  remarks  from  the  court  disparaging  or  destroy- 
ing the  force  to  be  given  to  his  testimony  and  showing  that 
in  the  opinion  of  the  court  the  witness  had  committed  per- 
jury. Had  the  court  made  use  of  the  remarks  in  question 
in  a  formal  instruction  to  the  jury,  no  one  could  doubt,  we 
think,  as  to  its  impropriety.  We  think  it  was  equally 
improper  for  the  court  to  make  the  remark  when  and  in  the 
manner  made. 

It  is  urged  by  counsel  for  defendant,  that  in  the  instruc- 
tions given  by  the  court  to  the  jury,  the  court  improperly 
assumed  the  truth  of  matters  material  to  the  question 
involved,  which  had  not  been  proved,  and  of  others  concern- 
ing which  there  was  a  conflict  of  the  evidence ;  and  that, 
Voi.  XLV.— 12 


178  SUPREME  COURT  OF  INDIANA. 

Kictner  v.  The  Stale,  tx  rtl.  Ripperdmi. 

although  the  court  left  the  facts  to  be  decided  by  the  jury, 
the  instructions,  taken  together,  strangely  indicate  a  lean- 
ing of  the  court  against  the  defendant  We  quote  from  the 
record  the  tenth  and  twelfth  instructions:  "  10.  Now,  if 
Sarah  Ripperdan  had  connection  with  any  other  man,  who 
was  it?  Was  it  Wesley  Ripperdan?  What  did  Wesley 
Ripperdan  swear  upon  that  subject  ?  What  did  Sarah  Rip- 
perdan swear?  In  opposition  to  Wesley  Ripperdan  and 
Sarah  Ripperdan,  what  creidble  witness  was  there  who  proved 
that  they  ever  had  any  connection  ?  That  is  for  you  to  say. 
Were  there  any  circumstances  proved  which  were  strong 
enough  to  overbalance  the  direct  and  positive  testimony  of 
Wesley  Ripperdan  ?  What  do  you  think  of  Decker's  evi- 
dence as  opposed  to  Ripperdan's  ?  What  was  the  manner 
and  bearing  of  Decker  as  compared  with  the  manner  and 
bearing  of  Wesley  Ripperdan  ?  These  questions  it  is  your 
exclusive  business  to  determine.  But  you  cannot  find  that 
Wesley  Ripperdan,  or  any  other  man,  had  carnal  knowledge 
of  Sarah  Ripperdan,  unless  you  are  satisfied  of  it  by  a  pre- 
ponderance of  proof;  and  you  ought  not  forget  here  that 
Wesley  Ripperdan  was  the  girl's  own  uncle — her  nearest 
blood  relation  next  to  her  brothers  and  sisters." 

"  12.  Gentlemen,  it  was  said  by  the  wisest  man  that  ever 
lived,  and  the  saying  has  been  recorded  in  Holy  Writ  for 
our  instruction,  that  there  were  three  things  too  hard  for 
even  his  wisdom,  and  one  of  them  was  '  the  way  of  a  man 
with  a  maid.'  Now,  suppose  a  full  grown  man,  twenty-five 
or  thirty  years  of  age,  has  followed  a  young  and  artless  girl 
steadily  from  the  age  of  fifteen  to  eighteen,  keeping  her 
company  to  the  exclusion  of  everybody  else,  gradually 
becoming  more  familiar  with  her,  until  finally,  in  a  moment 
of  weakness,  worn  out  by  long  resistance,  all  her  defences 
are  broken  down,  and  she  has  given  him  the  strongest  proof 
of  affection  that  such  a  young  girl  could  give.  For  awhile 
there  is  no  trouble,  but  at  length  pregnancy  is  discovered ; 
then  the  young  girl  is  threatened  and  scolded  by  her  parents ; 
she   tries  to   hide   her  shame ;  her  neighbors,  her  young 
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friends,  are  worrying  her  about  it;  the  women  are  severe 
upon'  her.  In  her  anguish,  she  knows  not  what  to  do. 
Apparently,  she  has  no  friend  but  him  to  whom  she  has 
given  ail  she  could  give.  When  he  comes,  he  says,  '  your 
father  wilt  kill  me  unless  you  clear  me  of  this  thing;  I  will 
marry  you  if  you  will  put  this  thing  down  in  writing.'  Then, 
snder  the  influence  of  this  promise,  like  a  drowning  man 
catching  at  a  straw,  she  does  what  he  requests ;  but  he,  in 
the  mean  time,  pretending  to  be  her  friend,  had  been  con- 
sulting a  lawyer  against  her ;  the  very  paper  he  gave  her  to 
sign  was  prepared  by  a  lawyer.  In  such  a  case,  '  the  way 
of  a  young  man  with  a  maid '  would  be  hard  indeed."  The 
court  then  adds :  "  Now  it  is  for  you  to  determine  what  the 
evidence  shows  in  this  case.  If  you  are  satisfied  by  the 
proof  that  circumstances  as  I  have  just  supposed  occurred 
in  the  present  case,  then  it  will  be  for  you  to  determine 
what  effect,  if  any,  a  falsehood  so  told  by  the  woman  ought 
to  have  upon  her  testimony." 

In  our  opinion,  the  instructions  in  question  are  liable  to 
the  objections  urged  against  them.  Swank  v.  Nichols'  Adm'r, 
24  Ind.  199;  Sfiank  v.  The  State,  ex re/.  Robinson,  25  Ind.  207; 
The  JeffersonvUle  R.  R.  Co.  v.  Swift,  26  Ind.  459 ;  Carter  v. 
Pomeroy,  30  Ind.  438. 

Another  ground  of  the  motion  for  a  new  trial  was  the 
refusal  of  the  court  to  give  the  second  charge  asked  by  the 
defendant,  to  the  effect  that  if  the  jury  believed  from  the 
evidence  of  the  witnesses  Cox  and  Decker,  or  either  of 
them,  that  Sarah  C.  Ripperdan,  the  prosecuting  witness  in 
this  case,  had  submitted  to  improper  connection  with  any 
other  man  than  the  defendant,  about  the  time  when  the  child 
was  begotten,  this  circumstance  destroyed  her  competency  as 
a  witness  to  prove  that  the  defendant  was  the  father  of  her 
child,  etc.  We  think  there  was  no  error  in  refusing  this 
instruction.  We  are  referred  by  counsel  for  the  appellant 
to  Whitman  v.  The  State,  34  Ind.  360,  as  authority  to  show 
that  this  instruction  should  have  been  given.  In  that  case, 
tile  prosecuting  witness  did  not  pretend  to  know  at  what 
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particular  time  she  was  impregnated.  In  the  case  under 
consideration,  the  witness  did  claim  to  know  when  that 
event  occurred,  and  she  gave  reasons  for  her  belief.  In  the 
case  cited,  the  court  expressly  said:  "No  doubt,  circum- 
stances might  exist  which  would  enable  the  female  to  deter- 
mine which  of  two  or  more  connections  at  about  the  time 
of  conception  was  the  one  producing  pregnancy.  But,  as 
we  have  already  said,  no  such  circumstance  is  shown  in  this 
case." 

Some  other  questions  are  discussed  in  the  case,  but  we  do 
not  deem  it  necessary  to  consider  or  decide  them. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial 


Conradt  v.  Sullivan  et  al.* 

From  the  Miami  Common  Fleas. 

N.  O.  Ross  and  R.  P.  Effinger,  for  appellant 

H.  y.  Shirts  and  X  Mitchell,  for  appellees. 

Pettit,  J. — There  are  no  marginal  notes  on  the  transcript 
as  required  by  rule  19  of  this  court,  and  for  this  omission 
the  submission  is  set  aside,  at  the  costs  of  the  appellant. 

•May  term,  1873. 


Conradt  v.  Sullivan  et  al. 

STATUTE  OF  Frauds.— Lien  of  Mechanic  en  Cfctffe/.— The  Tubal  promise  of 
■  mortgagee  of  a  chattel  Id  pay  foe  repels  of  the  mortgaged  property 
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made  for  the  mortgagor  by  a  mechanic,  in  consideration  of  which  the  mechanic 
relinquishes  his  lien  on  the  property  for  the  repairs  made  by  him,  li  not 
within  the  statute  of  frauds  and  may  be  enforced. 

From  the  Miami  Common  Fleas. 

N.  O.  Ross  and  R.  P.  Effmger,  for  appellant. 

W.  7,  Skirts  and  %  Mitchell,  for  appellees. 

Osborn,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  to  recover  the  amount  due  them  for  repairs  to 
an  omnibus. 

The  material  facts  as  they  appear  in  the  bill  of  exceptions 
are,  that  one  Shafner  was  the  tenant  of  the  appellant  in  a 
hotel  in  Peru,  and  in  July,  1870,  purchased  the  omnibus 
upon  which  the  repairs  were  made,  together  with  a  span  of 
horses  and  harness,  for  which  he  gave  his  note  for  five  hundred 
dollars  with  the  appellant  as  surety ;  that  he  gave  to  the  appel- 
lant a  mortgage  upon  the  property  so  purchased,  to  indemnify 
him  as  such  surety.  The  appellees  were  mechanics,  and  as  such 
repaired  the  omnibus  for  Shafner,  in  July  or  August,  1870, 
and  refused  to  part  with  their  possession  and  lien  without 
being  paid  the  amount  due  for  the  repairs.  On  the  oral 
promise  of  the  appellant  to  pay  for  the  repairs,  they  deliv-  ■ 
ered  the  omnibus  to  Shafner  and  relinquished  their  lien 
upon  it  Shafner  is  insolvent  In  December  of  the  same 
year,  the  appellant  took  the  omnibus  for  the  mortgage  debt 
and  some  rent  then  due  to  him. 

The  only  question  discussed  by  counsel  is,  whether  the 
promise  made  by  the  appellant  to  the  appellees  is  within  the 
statute  of  frauds  and  not  binding  because  not  in  writing. 

The  appellant  had  such  an  interest  in  the  omnibus  at  the 
time  of  making  the  promise  as  to  bring  him  within  the  rule 
in  Spoonerv.  Dunn,  7  Ind.  Si,  and  J  .nark  v.  Malone,  34  Ind. 
444.  He  had  a  mortgage  upon  the  omnibus  and  a  direct 
interest  in  having  its  value  increased  by  the  repairs  and  the 
lien  which  the  appellees  had  upon  it  relinquished. 

The  whole  amount  of  the  bill  was  eighty-three  dollars  and 
forty  cents,  upon  which  there  had  been  paid  seventeen  dol- 
lars and  fifty  cents.    The  court  found  for  the  appellees  sixty- 
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five  dollars  and  ninety  cents,  and  rendered  judgment  for 
that  amount  and  costs,  which  we  think  was  right 

The  judgment  is  affirmed,  with  costs  and  tea  per  cent, 
damages. 


Gray  v.  Stivers  et  at. 

From  the  Jennings  Common  Fleas. 

W.  W.  Herod 'and  F.  Winter,  for  appellant, 

C.  E.  Walker,  W,  S.  Roberts,  H.  W.  Harrington,  and  C.A. 
KvrHy,  for  appellees. 

Per  Curiam. — The  appellant  was  the  plaintiff  below. 
He  moved  for  a  continuance  of  the  cause,  but  his  motion 
was  overruled,  and  he  excepted.  The  cause  being  there- 
upon called  for  trial  was  dismissed  for  want  of  prosecution. 

The  appellant  afterward,  at  the  same  term,  moved  to  set 
aside  the  dismissal,  but  this  motion  was  overruled,  and  he 
excepted.  , 

These  rulings  are  assigned  for  error. 

The  affidavits  on  which  these  rulings  were  based  are  too 
long  to  be  herein  set  out,  but  we  are  satisfied  from  reading 
them  that  a  good  cause  was  shown  for  a  continuance,  and 
that  the  court  erred  in  overruling  the  motion  therefor. 

The  judgment  below,  dismissing  the  cause,  is  reversed, 
with  costs,  and  the  cause  remanded  for  further  proceedings. 

Dowket,  C.  J.,  having  been  of  counsel  for  one  of  the  par- 
ties, did  not  participate  in  the  decision. 

Petition  for  a  rehearing  overruled. 
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Hawlby,  Administrator,  v.  Smith,  Administrator.  I  *  Hi 

PrtiNClPAL  AND    AOKNi-.— Z)«rf  of  PriHcifiaL— Effect  of  en  Contract!- -By  a  1B?    j™ 

written  agreement  between  P.,  of  Connecticut,  and  E.,  a  resident  of  Indiana,  ,43   ;ng| 

F.  furnished  means  to  purchase  a  large  quantity  of  lands  in  the  latter  state, 
the  riltci  being  taken  in  the  name  of  P.;  E.  was  to  take  the  care  and  agency  of 
uid  land*  as  the  attorney  of  P.  and  to  make  no  charge  for  commissions,  dili- 
gence, (lull,  or  personal  services,  bat  after  P.  was  paid  hia  original  investment 
and  ten  per  cent,  interest  thereon,  from  the  proceeds  or  the  sales  of  said  lands,  E. 
was  to  have  half  the  residue  for  his  services,  and  was  to  be  sole  agent  for  the 
tale  of  the  lands  for  the  term  of  four  years,  during  which  time  they  were  all  ta 
be  sold,  tmleai  the  time  should  be  extended  by  mutual  agreement.  No  author- 
ity was  conferred  on  E.  to  esecute  deeds  as  P.'s  attorney.  It  was  further  agreed 
that  P.  should  receive  his  capital  so  invested  with  ten  per  cent,  interest  thereon 
within  four  years,  and  in  case  any  of  said  lands  remained  unsold  at  the  ad  of  four 
yean,  E.  was  to  make  no  claim  to  any  interest  in  such  unsold  lands,  but  they 
were  to  be  wholly  vested  in  P.,  hia  heirs,  etc  Before  the  four  yean  expired,  P. 
died,  leaving  a  will  by  which  he  devised  said  lands  to  certain  persons ;  bat  no 
provision  was  made  by  the  will  for  carrying  out  his  contract  with  E.  or  for 
making  deeds  for  such  lands  as  E.  might  sell.  The  devisees  took  no  measures 
to  carry  out  the  contract,  and  after  the  expiration  of  the  four  years  sold  the 
lands  at  a  large  advance  over  the  cost  price  and  ten  per  cent,  interest. 

Meld,  that  the  contract  was  one  of  agency  and  did  not  constitute  a  partnership, 
or  give  E.  on  interest  in  the  lands  themselves,  but  only  in  the  surplus  of  the 
proceeds  thereof. 

Held,  also,  that  the  death  of  P.,  the  principal,  revoked  the  authority  of  E.,  the 
agent. 

Hdd,  also,  that  a  power  to  sell  coupled  with  an  interest  in  the  thing  to  be  sold 
survives  the  grantor  of  the  power;  otherwise  where  the  interest  is  in  the  proceeds 
only  of  the  thing. 

Biid,  also,  that  the  failure  of  P.  to  provide,  by  his  will  for  carrying  out  the  con- 
tract with  E.  was  a  breach  of  its  terms,  and  that  E.  was  entitled  to  recover  from 
the  estate  of  F.  such  sum  as  he  could  have  realized  by  sales  of  the  land  within, 
the  four  yean  limitation   if  his  authority  to  sell  had  not  been  so  terminated. 

Supreme  Court. — Ris  Adjudtiata. — When  the  Supreme  Court  has  laid  down 
9,  rule  of  law,  it  will  adhere  to  it  in  a  subseqnent  action  between  the  same  par- 
ties, where  ft  different  decision  would  leave  one  party  without  remedy,  even 
though  doubtful  of  the  correctness  of  the  rule  when  applied  to  other  cases. 

From  the  Tippecanoe  Civil  Circuit  Court. 
H.  W.  Chase  and  %  A.  WUstach,  for  appellant 
S.  A.  Huff  tad  R.  Jones,  for  appellee. 
Brawn*,  J.— Smith,  as  administrator  of  Ellsworth,  filed  bis 
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claim,  verified  by  affidavit  against  Hawley,  as  administrator 
with  the  will  annexed,  of  Fomeroy,  in  two  paragraphs. 

The  first  paragraph  alleges  that  on  the  loth  of  January, 
1852,  and  on  the  16th  of  March,  1854,  the  said  decedents 
entered  into  written  contracts  as  follows,  to  wit : 

1.  "I,  Henry  L.  Ellsworth,  of  Lafayette,  Tippecanoe 
county,  Indiana,  hereby  make  known,  that  whereas  Benja- 
min Fomeroy,  of  Stonington,  in  New  London  county,  and 
State  of  Connecticut,  has  procured  and  delivered  to  me 
(said  Henry)  nine  land  warrants  for  one  hundred  and  sixty 
acres  of  land  each,  and  three  land  warrants  of  eighty  acres 
each,  and  twelve  land  warrants  of  forty  acres  each,  with  a 
power  or  letter  of  attorney  attached,  or  accompanying  each 
warrant  or  certificate,  by  the  owners  thereof  respectively, 
authorizing  and  empowering  me  to  locate  the  same ;  and 
whereas  said  Pomeroy  has  agreed  to  procure  a  deed  from 
each  of  said  owners  (so  far  as  it  can  be  done  without  too 
great  expense)  conveying  to  himself  the  land  to  be  located 
by  virtue  of  said  warrants  or  certificates  and  said  power  of 
attorney,  as  soon  after  the  respective  patents  are  issued  as 
may  be :  Now,  in  consideration  of  the  foregoing,  and  of  the 
further  agreements  and  stipulations  hereinafter  mentioned,  on 
said  Pomeroy's  part  to  be  performed,  I  (said  Henry)  agree 
to  locate  said  warrants  or  certificates  immediately,  according 
to  my  best  judgment  and  skill,  to  receive  said  deeds  convey- 
ing said  lands  to  said  Pomeroy,  cause  the  same  to  be  recorded, 
to  take  the  care  and  agency  of  said  lands  so  conveyed  to 
said  Pomeroy,  as  his  attorney,  to  sell  and  dispose  of  said 
lands,  and  to  make  no  charge  as  agent  for  commissions,  for 
locating,  care,  diligence,  skill,  or  any  personal  services,  but 
to  charge  for  money  paid  out  for  recording  deeds,  taxes  (if 
any  are  laid  on  said  lands),  and  surveying  (if  any  is  needed), 
said  Pomeroy  having  agreed  to  be  at  the  whole  expense  of 
purchase  of  said  lands  of  the  patentees,  and  of  procuring 
deeds  of  the  same,  the  title  to  remain  in  him  till  bona  fide 
sold,  and  the  first  proceeds  of  the  sales  of  said  lands,  or  any 
part  thereof,  to  be  paid  over  to  said  Pomeroy,  until  he  is 
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reimbursed  his  capital  invested  in  the  purchase  of  said  lands, 
which  is  to  be  reckoned  at  one  hundred  and  fifteen  dollars 
for  a  full  warrant  of  one  hundred  and  sixty  acres,  or  seventy- 
one  87^-100  cents  per  acre,  with  interest  thereon,  at  the 
rate  of  ten  per  cent,  per  annum,  and  to  pay  to  me  such  sum 
of  money  as  I  shall  have  paid  for  recording  deeds,  taxes,  and 
surveying,  and  balance  or  remainder  of  the  proceeds  of  the  sale 
of  said  lands  to  be  divided  equally  between  said  Fomeroy  - 
and  myself,  I  to  be  the  sole  agent  for  selling  for  the  term  of 
four  years,  during  which  period  of  four  years  all  of  said  lands 
are  to  be  sold  unless  longer  time  is  mutually  agreed  upon  by 
said  Fomeroy  and  myself.  No  money  to  be  expended  on 
said  lands  unless  mutually  agreed  upon  as  aforesaid.  Now, 
in  consideration  of  my  right  to  one-half  of  said  balance  or 
remainder  and  the  foregoing,  I  (said  Henry)  guarantee  to 
said  Pomeroy,  his  heirs  and  assigns,  and  bind  myself,  heirs, 
etc.,  that  said  Fomeroy  shall  receive  his  capital  in  said  lands 
so  invested  as  aforesaid,  and  ten  per  cent  thereon,  within 
four  years  from  this  date ;  and  in  case  any  of  said  lands 
remain  unsold  at  the.  end  of  four  years  from  this  date,  I,  said 
Henry,  will  make  no  claim  to  any  interest  in  such  unsold 
lands  thereafter,  but  that  the  same  shall  be  wholly  vested  in 
said  Pomeroy.his  heirs  and  assigns,  etc.  The  within  and 
foregoing  (on  three  pages)  is  a  true  copy  of  our  agreement. 
In  testimony  whereof  we  have  hereunto  set  our  hands  and 
seals  this  10th  day  of  Jan.,  1852.  The  original,  executed 
by  Henry  L.  Ellsworth,  is  in  the  hands  of  Benj.  Pomeroy. 
Henry  L.  Ellsworth  [l.  s.] — Present  Thomas  Wheeler." 

2.  "A  memorandum  of  agreement  between  Benjamin 
Pomeroy  of  Stonington,  Conn.,  and  Henry  L.  Ellsworth  of 
Lafayette,  Ind.,  that  whereas  said  Pomeroy  owns  certain  lands 
in  Benton  county,  Indiana,  concerning  the  agency,  sale,  and 
division  of  profits  of  which,  after  deducting  ten  per  cent 
per  annum  on  the  agreed  cost  to  said  Pomeroy  of  said  lands, 
to  be  said  Pomeroy' s  wholly"  (that  is,  the  capital  and  ten 
per  cent  thereon  annually  to  be  said  Pomeroy*s  alone),  "we 
have  a  contract  bearing  date  10th  Jan.,  1852  ;  and  whereas 
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said  Pomeroy  owns  eight  hundred  acres  of  land  in  White 
county,  Indiana,  which  it  is  agreed  cost  said  Pomeroy  one 
thousand  dollars  on  the  10th  of  Jan.,  1852.  Now,  it  is 
agreed  that  said  Ellsworth  take  the  agency  of  said  lands  in 
White  county,  in  all  respects  upon  the  same  terms  he  has 
those  in  Benton  county  ;  agency  to  commence  and  end  at 
the  same  time  as  for  said  lands  in  Benton  county;  the  only 
variation  being  in  the  cost  of  said  lands  in  said  White  county, 
which  cost  one  25-100  dollars  per  acre,  and  those  in  Ben- 
ton county  seventy-one  87^-100  cents  per  acre;  per- 
centage on  costs  per  annum  of  profit  or  interest  and  guar- 
antee the  same  as  on  said  contract;  reference  thereto  being 
had  now  in  each  of  our  hands.  16th  March,  1854,  B.  Pom- 
eroy, H.  L.  Ellsworth." 

Said  first  paragraph  of  claim  then  avers  that  the  decedent 
Ellsworth  located  the  land  warrants,  mentioned  in  the  first 
contract,  upon  certain  described  lands  in  Benton  county,  la 
all  two  thousand  one  hundred  and  sixty  acres,  for  the  dece- 
dent Pomeroy,  in  whom  the  titles  were  afterward  duly  per- 
fected, and  that  the  decedent  Ellsworth  took  the  care  and 
agency  of  the  lands  in  both  the  counties  of  Benton  and 
White,  pursuant  to  the  contracts. 

It  is  further  averred  that  on  the  20th  of  September,  1855, 
the  said  Benjamin  Pomeroy  died,  the  titles  of  all  the  lands 
still  remaining  in  him;  that  on  the  17th  of  July,  1855,  he 
made  his  will,  which  was  probated  in  Connecticut  on  the  24th 
of  September,  1855,  and  was  afterward  allowed  by  the  Com- 
mon Pleas  Court  of  Benton  county,  Indiana.  The  only 
clauses  of  the  will  material  to  the  proper  decision  of  this 
case  are  quoted,  and  the  first  is  as  follows :  "  I  give,  devise, 
and  bequeath  to  my  sons  Benjamin  and  Isaac  Pomeroy,  or 
the  survivor  of  them,  their  heirs  and  assigns,  in  trust,  all  my 
lands  in  Indiana  and  Illinois,  aud  all  my  real  estate  In  Con- 
necticut or  elsewhere,  to  sell  and  dispose  of  the  same,  to  the 
best  advantage  and  as  soon  as  possible  in  their  discretion, 
and  to  pay  the'  proceeds  of  the  said  trust,  after  deducting 
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taxes  and  expenses,  to  the  bulk  of  my  estate,  and  to  be  dis- 
posed of  as  hereinafter  provided." 

The  will  disposed  of  his  estate  to  his  wife  and  children, 
except  an  annuity  of  thirty  dollars  per  year  to  a  niece,  and 
a  legacy  of  seventy-five  dollars  to  a  widow  Williams.  The 
bulk  of  the  testator's  estate,  which  was  to  embrace  the  pro- 
ceeds of  sale  of  the  Indiana  and  Illinois  lands,  including 
those  mentioned  in  the  contracts  above  set  out,  was  disposed 
of  to  all  the  testator's  children,  as  follows  :  "  All  the  rest 
and  residue  of  my  estate,  of  whatsoever  kind,  I  give,  and 
devise,  and  bequeath  to  my  sons,  Benjamin,  Isaac,  and  Cyrus, 
and  to  my  daughters,  Lydia,  Rebecca,  and  Anna,  their  heirs 
and  assigns,  share  and  share  alike." 

It  is  further  averred,  that  at  the  time  of  said  Pomeroy's 
death,  the  four  years  within  which  the  lands  were  to  be  dis- 
posed of  had  not  expired ;  that  by  reason  of  his  death  and 
the  disposition  of  said  lands  by  his  will,  no  sale  of  them 
could  be  made  by  said  Ellsworth ;  that  no  new  power  to 
sell  the  lands  was  ever  vested  in  him  by  said  Fomeroy  before 
his  death,  or  by  his  devisees  thereafter ;  that  at  and  prior  to 
said  Pomeroy's  death,  he  and  said  Ellsworth  were  negotiat- 
ing about  an  extension  of  time  for  the  sale  of  the  lands 
beyond  the  loth  of  January,  1856,  which  negotiations  were  ter- 
minated by  said  death  before  consummation ;  that  afterward, 
to  wit,  June  1st,  1858,  the  said  Isaac  and  Benjamin  Pome- 
roy,  as  trustees  under  the  will,  sold  all  the  lands  to  one 
Wolcott  for  £15,000,  being  an  average  of  $$. 07  per  acre; 
that  the  investment  of  the  decedent  Pomeroy,  with  the 
agreed  interest  to  the  date  of  that  sale,  amounted  to  only 
£4,200,  leaving  £9,800  for  division  between  the  two  estates ; 
that  the  one-half  of  this  sum,  to  wit,  £4,900,  with  interest 
from  June  1st,  1858,  was  due  the  Ellsworth  estate,  with  the 
further  sum  of  $64.17  for  disbursements  on  account  of  the 
lands  by  Ellsworth;  for  all  of  which  judgment  was 
demanded. 

The  second  paragraph  of  claim  sets  out  the  two  contracts 
of  January  10th,  1852,  and  March  i6th,  1854,  above  copied; 
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avers  that  Ellsworth  located  the  said  2160  acres  of  land 
warrants  on  lands  in  Benton  county,  perfected  the  titles  in 
Pomeroy,  and  took  the  care  and  agency  of  these  lands  and 
the  800  acres  in  White  county ;  that  Pomeroy  made  his  will 
in  July,  1855,  and  died  September  20th,  1855,  still  owning 
the  land ;  that  the  will,  which  is  copied,  was  duly  probated 
in  Connecticut,  where  he  resided  at  the  time  of  his  death, 
which  will  was  afterward  allowed  by  the  Common  Pleas 
Court  of  Benton  county;  and  "that  the  said  Benjamin 
Pomeroy  by  his  said  will  disposed  of  them,  and  thereby  ter- 
minated the  agency  of  the  said  Henry  L.  Ellsworth,  respect- 
ing the  said  lands  embraced  in  both  said  agreements;  that 
but  for  said  disposition  of  said  lands  by  the  said  will,  they 
might  have  been  sold  within  the  limit  prescribed  in  the  said 
agreements,  so  as  to  have  realized  in  profit  of  at  least  $  1 5 ,000, 
after  paying  to  said  Benjamin  Pomeroy  the  original  invest- 
ment, and  all  outlay  respecting  the  same,  and  ten  per  cent 
per  annum  thereon ;  that  one-half  the  said  profit,  to  wit, 
27,500,  would  have  accrued  to  the  said  Henry  L.  Ellsworth 
but  for  the  disposition  of  said  lands  by  the  said  will,  etc. 
The  plaintiff  claimed  the  said  £7,500,  the  supposed  half  of 
the  profits,  with  interest  from  January  10th,  1856,  the  time 
when  the  four  years,  during  which  sales  were  to  be  made, 
expired. 

The  defendant  moved  the  court  to  strike  out  of  the  first 
paragraph  all  that  part  which  related  to  a  sale  of  the  lands 
by  the  trustees  under  the  will,  to  Wolcott,  in  June,  1858,  for 
$  15,000,  and  the  claim  of  the  appellee  for  a  judgment  based 
thereon.  This  motion  was  sustained,  and  the  plaintiff 
excepted. 

The  defendant  then  filed  separate  demurrers  to  the  two  par- 
agraphs of  the  claim,  which  the  court  overruled,  and  the 
defendant  excepted. 

The  defendant  then  answered  by  a  general  denial. 

The  cause  was  submitted  to  the  court  for  trial,  and  the 
finding  was  for  the  plaintiff,  £10,146.81,  to  which  the  defend- 
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ant  excepted,  and  moved  for  a  new  trial,  upon  written  causes, 
as  follows : 

"  1.  The  rinding  and  decision  are  not  sustained  by  suffi- 
cient evidence. 

"  2.  The  said  finding  and  decision  are  contrary  to  law. 

"  3.  The  damages  found  for  plaintiff  are  excessive." 

The  motion  was  overruled,  and  judgment  rendered  upon 
the  finding,  to  which  the  defendant  excepted  and  filed  a  bill 
of  exceptions,  setting  out  all  the  evidence. 

Having  thus  succinctly  stated  the  pleadings  and  the 
rulings  of  the  court,  etc.,  we  proceed  to  an  examination  of 
the  evidence  in  the  case.  The  plaintiff  read  in  evidence  the 
contracts  between  the  decedents  in  reference  to  the  lands, 
and  proved  that  the  lands  were  located  and  conveyed  to 
Fomeroy  as  charged.  And  it  was  admitted  that  those  in 
White  county  were  worth  $6.00  per  acre,  and  those  in  Ben- 
ton county  $4.00  per  acre,  on  the  10th  of  January,  1 856 ; 

in  all $13,440.00 

The  contracts  show  that  Pomeroy's 

whole  investment,  made  January 

10th,    1852,  was        -        -        -  $2,552.40 
•  Interest  at    10  per  cent,  for  four 


1,020.96 


3.573.36 

Leaving  gross  profits,  claimed,        -  $9,870.64 

Deduct  Ellsworth's  disbursements,  64.17 


Total  profits  claimed  by  appellee,  $9,806.47 

One-half  of  this  sum  is  4,903.23 

Add  for  Ellsworth's  disbursements,  64.17 

Claim     of  appellee  as    due   Ells-  

worth's  estate,  Jan.  10th,  1856,  $4,967.40 
Add  interest  at  6  per  cent,  to  date 

of  judgment    below,  seventeen 

years  and  upwards      -  5,179.41 


Amount  of  finding  and  judgment,  $10,146.81 
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William  S.  Peckham  was  Ac  only  witness  called,  the  other 
evidence  being  all  documentary.  Mr.  Peckham  testified  as 
follows:  "I  entered  the  employment  of  Henry  L.  Ellsworth, 
late  of  Tippecanoe  county,  Indiana,  deceased,  in  April,  1852, 
and  continued  with  him  until  his  death  in  December,  1858. 
Mr.  Ellsworth  lived  in  Lafayette,  Indiana,  and  was  engaged 
in  farming  and  in  buying  and  selling  real  estate  while  I  was 
iti  his  employment  He  commenced  to  buy  for  parties  lands 
in  Indiana  in  1833,  and  was  paid  by  a  share  of  the  profits 
arising  from  the  sales  of  the  lands,  after  reimbursing  the 
capital  expended  in  the  purchase  and  the  interest.  The 
most  of  his  principals,  those  for  whom  he  made  such  pur* 
chases  and  sales  of  lands,  resided  in  the  eastern  states.  I 
have  and  had  a  general  knowledge  of  the  Pomeroy  lands, 
that  is,  those  referred  to  in  the  contracts  between  Mr.  Ells- 
worth and  Mr.  Pomeroy.  In  1855,  I  know  that  Mr.  Ells- 
worth talked  considerably  about  selling  these  Pomeroy 
lands,  as  his  interest  in  them  was  contingent  upon  his 
making  sale  of  them,  and  he  intended  to  make  sale  of  them 
in  some  way  within  the  time  limited  by  the  contracts.  I 
don't  know  that  he  could  have  made  a  sale  of  these  lands  by 
retailing  them  in  parcels  during  the  last  three  or  four  months 
of  that  year.  He  could  not  have  retailed  them  probably  in 
the  ordinary  course.  I  believe  he  did  make  two  or  three 
small  sales.  His  connections  with  business  men  east  were 
such  that  he  could  have  effected  a  sale  at  some  price  of  the 
lands,  of  the  whole  of  them,  so  as  to  have  realized  a  profit 
to  himself." 

Question  by  plaintiff.  "In  making  sales  of  lands,  where 
there  is  nothing  but  that  to  do,  what  weuld  have  been  the 
commission  ?" 

Answer.  "  Five  per  cent  on  sales  in  retail  way.  When 
large  bodies  were  sold  together,  two  and  a  ■half  to  three  per 
cent,  would  have  been  the  rates  of  commission.  The  items 
in  the  bill  of  particulars  marked  F,  attached  to  the  com- 
plaint or  claim,  amounting  to  sixty-four  dollars  and  seven- 
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teen  cents,  are  correct.  The  disbursements  were  made  by 
Mr.  Ellsworth  and  are  due  from  the  Pomeroy  estate." 

On  his  cross-examination,  he  said :  "  I  was  the  confiden- 
tial agent  and  book-keeper  of  Mr.  Ellsworth  during  a  part 
of  the  time,  but  during  the  years  185$  and  1856,  he  did  the 
most  of  bis  correspondence  himself.  I  attended  to  collec- 
tions, receipts  of  money,  etc.  My  recollection  is,  that  the 
market  for  lands  was  rather  dull  in  Benton  and  White  coun- 
ties during  the  years  i85$and  1856.  There  was  one  or  two 
other  sales  made  verbally  by  Mr.  Ellsworth  of  the  Pomeroy 
lands  in  White  county,  at  six  dollars  per  acre,  during  the 
year  1855  or  1856.  Stark  Olmstead  verbally  agreed  to  take 
eighty  acres,  certain,  and  I  don't  know  but  one  hundred  and 
sixty  acres,  at  six  dollars  per  acre  on  about  the  usual  terms, 
that  is,  one-fourth  cash  and  the  residue  on  one,  two,  and  three 
years  time.  I  don't  think  any  papers  were  prepared.  I  can't 
remember  the  piece  of  land  he  agreed  to  take.  I  don't 
remember  any  other  sales  that  were  made.  Stark  Olmstead 
said  that  there  were  two  or  three  other  parties  talking  of 
buying  some  of  these  lands.  There  was  some  difficulty 
about  the  titles.  Mr.  Ellsworth  sold  him  some  other  lands, 
near  the  Pomeroy  lands.  Mr.  Olmstead's  talk  of  the  pur- 
chase of  the  Pomeroy  lands  was  before  the  10th  of  January, 
1856.  I  think  it  was  about  the  time  of  Pomeroy's  death 
that  Olmstead  was  in  to  buy  the  lands,  but  I  cannot  say 
whether  it  was  before  or  after  Pomeroy's  death.  I  was  all 
the  time  in  Mr.  Ellsworth's  office  during  the  time  I  was  in 
his  employ,  that  is,  my  business  was  in  his  office.  I  don't 
remember  of  any  other  negotiations  for  the  purchase  or  sale 
of  any  of  the  Pomeroy  lands  except  what  I  have  testified  to. 
The  difficulty  about  the  title  was,  that  there  was  no  one  to 
make  the  title,  Pomeroy  having  died.  Mr.  Ellsworth  heard 
of  Pomeroy's  death  by  letter  from  his  sons,  soon  after  it 
occurred." 

The  appellee  also  introduced  thirteen  letters  which  passed 
between  the  parties  in  reference  to  these  lands.  We  state 
the  substance  of  these  letters  in  their  chronological  order. 
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although  not  in  the  order  in  which  they  were  read  in  evi- 
dence or  appear  in  the  record. 

No.  I.  The  first  letter  is  from  Benjamin  Pomeroy  to  Mr. 
Ellsworth,  written  from  Stonington,  Conn.,  July  19th,  1855, 
in  which  the  writer  states  that  he  had  an  oner  that  would 
have  netted  three  dollars  an  acre  or  over,  for  all  the  lands, 
which  he  seemed  desirous  of  taking,  but  could  not  without 
Ellsworth's  consent,  and  asked  his  views,  etc.  He  thinks  it 
desirable  to  trade  a  part  of  the  lands  for  a  farm,  and  wants  to 
know  if  he  shall  make  the  trade. 

No.  2.  On  the  24th  of  July,  1855,  Mr.  Ellsworth  answers, 
directing  Pomeroy  to  delay  his  trade  for  a  time,  and  promis- 
ing to  go  upon  the  land  the  next  day  and  give  his  opinion 
fully. 

No.  3.  Pomeroy  wrote  again  on  the  8th  of  August,  1855, 
stating  that  he  not  heard  from  Mr.  Ellsworth,  and  expressed 
great  anxiety  to  have  the  lands  sold,  and  fears  a  decline,  but 
stated  that  he  has  suspended  negotiations  for  selling  or 
exchanging  the  lands,  and  awaits  a  reply,  and  advice  and 
direction. 

No.  4.  On  the  4th  of  August,  Mr.  Ellsworth  wrote  Pom- 
eroy a  letter,  which  the  latter  appears  not  to  have  received 
when  he  wrote  on  the  8th  of  August,  stating  that  he  had 
examined  the  White  county  lands  (eight  hundred  acres),  and 
thinks  it  would  be  a  sacrifice  to  sell  them  at  three  dollars  per 
acre,  and  urges  that  Pomeroy  shall  extend  the  time  for  a  sale 
of  the  lands  for  one  year. 

No.  5.  On  the  25th  of  August,  1855,  Pomeroy  wrote  Ells- 
worth, in  answer  to  a  letter  of  the  18th  of  that  month,  which 
was  not  introduced  in  evidence.  In  this  letter,  Pomeroy  gives 
his  understanding  of  the  rights  of  the  parties  under  the  two 
contracts,  which  he  insists  are  but  one,  expresses  his  anxiety 
to  have  the  lands  sold,  is  inclined  to  sell  to  Ellsworth  at  three 
dollars  for  the  White  county  lands,  and  thinks  that  they  may 
agree  upon  an  extension  of  time  for  the  sale  of  a  part  of  the 
lands,  invites  an  offer  from  Ellsworth  for  the  lands,  etc 

This  was  the  last  letter  written  by  Benjamin  Pomeroy  or 
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by  bis  authority,  prior  to  his  death,  upon  the  subject  of  the 
lands. 

No.  6.  On  the  27th  of  September,  1855,  Isaac  Pomeroy, 
a  son  of  Benjamin  Pomeroy  and  one  of  the  trustees  under 
the  will,  wrote  to  Mr.  Ellsworth,  announcing  the  death  of 
his  father,  and  advising  him  of  the  making  and  probate  of 
the  will,  and  asking  advice  and  suggestions  about  the  lands 
and  what  course  they  should  pursue  in  regard  to  them. 

No.  7.  Mr.  Ellsworth  answered  Isaac  Pomeroy  on  the  1st 
of  October,  1855,  and,  after  expressing  regrets  for  the  death 
of  his  father,  etc.,  states  that  there  is  a  bond  in  regard  to  the 
lands,  which  will  soon  expire,  says  that  he  and  deceased  were 
corresponding  about  a  sale  of  those  in  White  county  at  three 
dollars  per  acre,  but  that  he,  Ellsworth,  had  advised  to  hold 
the  lands  and  repeats  the  advice  to  the  heirs,  and  adds,  "  I 
will  however  give  you  all  information  that  you  need ;  my 
bond,  left  among  your  father's  papers,  will  show  everything 
fully." 

No.  8.  On  the  10th  of  December,  1855,  Mr.  Ellsworth 
wrote  to  Isaac  Pomeroy,  stating  that  he,  Ellsworth,  had  been 
sick  and  unfit  for  business,  which  probably  accounts  for  the 
way  in  which  the  letter  was  signed,  that  is,  with  the  name  of 
Mr.  Pomeroy  instead  of  the  writer's ;  that  he  sent  a  plat  of 
the  lands,  recapitulates  the  terms  of  the  contracts,  says  he 
must  make  a  sale  of  the  lands  within  the  time  or  lose  by  the 
failure,  offers  to  pay  the  Pomeroy  estate  three  thousand  five 
hundred  and  seventy-three  dollars  and  fifty  cents,  the  origi- 
nal investment,  and  ten  per  cent,  interest,  on  the  10th  of 
January,  1856,  or  go  on  and  sell  the  lands ;  but  advises  that 
the  lands  should  be  held  for  one  or  two  years  longer,  says  he 
has  an  offer  for  one  hundred  and  sixty  acres  in  White  county 
at  five  dollars  per  acre,  "and  should  advise  to  it,  and  per- 
haps have  the  power  to  sell  already,"  and  talks  encourag- 
ingly about  the  lands  if  further  time  can  be  had  after  the 
contract  expires  for  their  sale. 

No.  9.  Isaac  Pomeroy  replied  to  the  above  from  Mr. 
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Ellsworth,  on  the  17th  of  December,  1855,  by  letter,  in 
which  he  speaks  of  seeing  Mr.  Ellsworth  in  New  York 
shortly  before,  and  hoped  to  have  had  a  reasonable  offer  for 
the  lands,  but  declines  to  sell  the  whole  to  Ellsworth  for  the 
three  thousand  five  hundred  and  seventy-three  dollars  and 
fifty  cents,  as  offered  by  him,  does  not  feel  authorized  to  con- 
sent  to  a  sale  of  the  one  hundred  and  sixty  acres  in  White 
county  at  five  dollars  per  acre  until  he  can  see  them,  as  he 
believes  that  these  lands  are  superior  to  those  in  Benton 
county,  and  promises,  if  it  is  possible,  to  visit  Indiana 
before  the  10th  of  January,  1856,  and  look  at  the  lands.  At 
the  close  of  this  letter,  Pomeroysays:  "Your  letter"  (N0.8) 
"appears  to  bear  date  the  10th  of  November,  1855,  though 
mailed  on  the  nth  of  December,  1855,  nor  is  it  signed  by  you 
but  apparently  by  me." 

No.  10.  On  the  28th  of  December,  1855,  Isaac  Pomeroy 
again  wrote  to  Ellsworth  in  reference  to  a  letter  of  the  latter, 
not  introduced  in  evidence,  stating  that  the  writer  would  be 
detained  by  an  important  matter  in  the  Supreme  Court  in 
New  York,  to  be  attended  toon  the  3d  of  January,  1856, 
but  would  leave  for  the  West  and  hoped  to  be  in  Lafayette 
before  the  10th  of  January,  and  would  leave  the  land  matters 
as  they  were  until  he  could  see  Mr.  Ellsworth,  etc,  and 
closes  by  assuring  Mr.  Ellsworth  that  he  shall  not  be  called 
upon  in  any  contingency  to  pay  anything  on  account  of  his 
guaranty  upon  the  land  contracts. 

No.  II.  On  the  Sthof  January,  1856,  Isaac  Pomeroy  again 
wrote  to  Mr.  Ellsworth,  that  owing  to  the  sickness  of  coun- 
sel, he  was  detained  longer  in  New  York  than  he  expected  to 
be,  and  he  would  be  unable  to  reach  Lafayette  by  the  10th  of 
that  month  as  he  expected,  and  added,  "  I  am  not  prepared  to 
make  any  definite  proposition  to  you  or  to  accept  any  of 
yours,  yet  I  am  at  liberty  to  say  that  I  shall  probably  treat 
with  you  in  the  same  manner  when  we  meet,  as  though  the 
10th  inst.  had  not  then  have  elapsed." 

No.  12.  On  the  13th  of  February,  1856,  Isaac  Pomeroy 
again  wrote  to  Mr.  Ellsworth,  saying  that  the  weather  had 
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been  such  that  he  had  been  deterred  from  venturing  West, 
but  would  start  for  Lafayette  a$  soon  as  the  weather  would 
permit,  to  examine  the  lands  and  make  arrangements  for 
sale  to  Ellsworth  or  some  one  else,  as  should  seem  best. 

No.  13.  On  the  lOtlrof  July,  1856,  Isaac  Pomeroy  again 
wrote  to  Mr.  Ellsworth  in  response  to  a  letter  of  his  of  the 
7th  of  that  month,  which  is  not  in  evidence.  This  letter  of 
Fomeroy's  alludes  to  the  fact  that  the  writer  had  been  in 
Lafayette,  by  saying  "  I  wrote  you  that  all  the  papers  and 
memoranda  which  I  received  while  at  your  place,  had  been 
lost  with  my  pocket-book  on  my  return."  Pomeroy  also 
recognizes  a  sale,  which  it  appears  was  claimed  by  Ellsworth 
to  have  been  made  by  him  of  two  quarter  sections  of  the 
White  county  lands,  as  being  made  under  the  contracts 
between  the  parties,  and  proposes  to  prepare  agreements,  etc., 
to  the  purchasers,  but  declines  to  renew  or  extend  the  time 
for  the  sale  of  the  lands  and  gives  his  reasons  therefor,  etc. 

The  appellee  then  read  in  evidence  the  will  of  Benjamin 
Pomeroy  with  the  probate  thereof  in  Connecticut,  which,  it 
was  admitted  by  both  parties,  was  not  allowed  or  recorded 
in  Indiana  until  1863,  and  rested. 

The  appellant  introduced  no  evidence. 

The  following  are  the  errors  assigned : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  claim. 

2.  The  court  erred  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  claim. 

3.  The  court  erred  in  overruling  the  defendant's  motion 
for  a  new  trial. 

The  first  question  presented  for  our  consideration  and 
decision  is,  whether  the  court  erred  in  overruling  the  demur- 
rer to  the  first  and  second  paragraphs  of  the  complaint. 

The  positions  assumed  by  counsel  for  appellant  in  refer- 
ence to  the  sufficiency  of  the  complaint  are  stated  as  follows 
in  their  brief: 

"  The  demurrers  to  the  claim  should  have  been  sustained. 

"I.  After  the  court  had  granted  the  motion  to  strike  out 
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that  part  of  the  first  paragraph  which  based  the  right  of 
recovery  upon  the  sale  of  the  lands  by  the  trustees  under 
Mr.  Pomeroy's  will  to  Wolcott  in  1858,  there  was  nothing 
left  upon  which  to  found  a  demand  for  anything  for  the  Ells- 
worth estate.  There  was  no  averment  left  showing  that  the 
lands  had  been  sold  by  Ellsworth,  or  that  they  had,  during 
or  at  the  expiration  of  the  four  years,  any  value  above  what 
was  necessary  to  reimburse  Pomeroy  his  principal  and  agreed 
interest  If  they  were  not  worth  more  than  was  due  Pom- 
eroy, then  the  will  and  death  of  Pomeroy,  even  though  they 
revoked  Ellsworth's  power  to  sell,  as  alleged,  wrought  no 
injury  to  him.  If  they  were  worth  more,  it  was  the  duty  of 
the  pleader  to  aver  it  as  a  substantive  fact  In  support  of  the 
plaintiff's  claim,  and  the  failure  to  do  so  renders  the  para- 
graph insufficient  This  objection  also  cuts  off  all  right  for 
a  recovery  by  Ellsworth  of  the  sixty-four  dollars  and  seven- 
teen cents,  because  even  those  disbursements  were  to  be  paid 
only  from  the  proceeds  of  a  sale  of  the  lands  after  Pomeroy 
had  been  satisfied.  If,  therefore,  it  is  not  averred  that  the 
lands  were  worth  more  than  was  due  to,  or  was  needed  to 
satisfy,  Pomeroy,  there  is  no  fund  shown  to  exist  out  of  which 
Ellsworth  had  a  right  to  be  paid  his  disbursements. 

"  2.  The  second  paragraph  of  the  claim  is  predicated  upon 
the  erroneous  theory  that  Pomeroy's  death  and  the  probat- 
ing of  his  will  in  Connecticut  some  three  months  before 
the  expiration  of  the  fbur  years,  operated  as  a  wrongful  abro- 
gation of  Ellsworth's  power  to  sell,  and  gave  him  all  the 
rights  and  benefits  that  he  would  have  been  entitled  to  under 
the  contracts,  had  he  made  a  sale  of  all  the  lands  at  their  full 
value  for  cash,  during  or  even  on  the  last  day  of  his  agency. 

"  We  insist  that  Mr.  Pomeroy's  death  and  such  probating 
of  his  will  did  not  revoke  the  power  of  sale  of  the  lands  by 
Ellsworth  during  the  four  years,  and  that  consequently  all 
right  to  compensation  by  the  latter  ceased  when  the  period 
passed  in  which  such  sales  were  to  be  made." 

We  are  of  opinion  that  the  position  assumed  by  counsel 
for  appellant  in  reference  to  the  first  paragraph  of  the  com- 
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plaint  is  correct.  It  is  insisted  by  counsel  for  appellee,  that, 
as  the  contracts  between  Ellsworth  and  Pomeroy  were  made 
a  part  of  the  complaint,  the  first  paragraph  was  suffi- 
cient We  do  not  think  so.  The  contracts  of  themselves 
did  not  show  any  right  of  recovery.  The  action  was  founded 
upon  the  contracts,  but,  to  entitle  the  appellee  to  recover, 
it  was  necessary  for  him  to  aver  and  prove,  either  that  the 
.  lands  bad  been  sold  by  Ellsworth  for  a  sum  greater  than 
was  necessary  to  reimburse  Pomeroy,  or  that  the  lands  at 
the  death  of  Pomeroy,  or  at  any  time  from  his  death  down 
to  the  expiration  of  the  four  years,  possessed  a  value  above 
what  was  necessary  to  reimburse  Pomeroy  his  principal  and 
agreed  interest.  After  the  motion  to  strike  out  that  por- 
tion of  the  complaint  which  alleged  the  sale  to  Wolcott  was 
sustained,  there  was  nothing  left  in  the  first  paragraph  in 
relation  to  the  value  of  the  lands.  As  the  first  paragraph  of 
the  complaint  now  is,  there  is  no  cause  of  action  shown  in 
favor  of  the  appellee.  We  think  the  court  erred  in  overrul- 
ing the  demurrer  thereto. 

The  second  paragraph  of  the  complaint  is  not  subject  to 
the  objection  which  is  urged  to  the  first.  The  second  con- 
tains the  averment,  "that  the  said  Benjamin  Pomeroy  by  his 
said  will  disposed  of  them  and  thereby  terminated  the  agency 
of  the  said  Henry  L.  Ellsworth  respecting  the  said  lands 
embraced  in  both  said  agreements ;  that  but  for  said  disposi- 
tion of  said  lands  by  the  said  .will,  they  might  have  been 
sold  within  the  limit  prescribed  in  the  said  agreements,  so 
as  to  have  realized  in  profit  of  at  least  fifteen  thousand  dol- 
lars, after  paying  to  said  Benjamin  Pomeroy  the  original 
investment  and  all  outlay  respecting  the  same,  and  ten  per 
cent,  per  annum  thereon ;  that  one-half  the  said  profit,  to  wit, 
seven  thousand  five  hundred  dollars  would  have  accrued  to 
the  said  Henry  L.  Ellsworth  but  for  the  disposition  of  said 
lands  by  the  said  will,"  etc.  The  plaintiff  claimed  the  said 
seven  thousand  five  hundred  dollars,  the  supposed  half  of  the 
profits,  with  interest  from  January  10th,  1856,  the  time  when 
the  four  years  during  which  sales  were  to  be  made  expired. 
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Under  the  second  paragraph,  all  the  facts  proved  were 
admissible,  and  it  plainly  and  pbviously  appears  from  the 
record  that  the  finding  and  judgment  proceeded  wholly 
upon  the  second  paragraph  of  the  complaint,  in  which  case 
the  overruling  of  the  demurrer  to  the  first  paragraph  was 
a  harmless  error.  Blasingame  v.  Blasmgame,  24  Ind.  86; 
Wolf  v.  Schofield,  38  Ind.  175;  fteryv.  The  Greensburgh,  etc., 
Co.,  43  Ind.  321.  The  appellant,  therefore,  was  not  injured 
by  the  ruling  of  the  court  in  reference  to  the  demurrer  to 
the  first  paragraph. 

We  proceed  to  inquire  whether  the  second  paragraph  of 
the  complaint  was  in  other  respects  good.  This  leads  to  an 
inquiry  in  reference  to  the  nature  of  the  contracts  upon  which 
the  action  is  founded,  and  the  rights  and  obligations  created 
thereby. 

By  the  first  contract,  it  was  agreed  that  Pomeroy  should 
furnish  to  Ellsworth  land  warrants,  and  he  should  locate 
them,  and  perfect  the  titles  in  Pomeroy,  take  charge  of  the 
lands,  and  have  the  sole  right  to  sell  them  for  four  years,  and 
if  there  was  a  profit  made  by  such  sales,  after  paying  to  Pom- 
eroy his  investment  and  any  money  paid  out  for  surveying, 
etc,  with  ten  per  cent  annual  interest,  then  Ellsworth  should 
have  one-half  the  profits.  Ellsworth  guaranteed  to  Pomeroy 
that  he  should  receive  from  the  sales  his  investment  with  ten 
percent,  interest  per  annum.  -Ellsworth  not  to  claim  any 
interest  in  the  lands  unsold  at  the  expiration  of  the  four 
years.     This  contract  dated  loth  of  January,  1852. 

The  1 6th  of  March,  1854,  an  agreement  was  made  by  which 
the  parties  made  the  first  agreement  (except  as  to  the  pur- 
chase of  lands)  apply  to  certain  lands  then  owned  by  Pom- 
eroy: Ellsworth  resided  at  Lafayette,  Indiana,  near  the 
lands,  Pomeroy  at  Stonington,  Conn. 

Ellsworth  performed  all  that  was  to  be  done  by  him,  except 
making  the  sales.  By  the  agreement,  Ellsworth  must  make 
the  sales  before  the  loth  of  January,  1856,  and  the  letters 
offered  in  evidence  show  that  he  was  fully  aware  of  this  fact, 
and  intended  to  do  so,  unless  he  could  make  some  new 
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arrangement  with  Pomeroy.  That  he  could  make  the  sales 
within  the  time,  he  did  not  doubt,  or  he  would  have  assented 
to  the  sale  proposed  in  the  summer  of  1855  by  Pomeroy,  at 
three  dollars  per  acre,  and  this  would  have  yielded  a  large 
profit.  But  he  believed  a  larger  profit  could  be  made  by 
continuing  to  hold  the  lands,  and  the  correspondence  shows 
that  negotiations  to  that  end  were  going  on  during  the  latter 
part  of  the  summer,  Ellsworth  among  other  offers  proposing 
to  pay  Pomeroy  one-half  his  investment,  and  to  hold  the 
lands  jointly. 

On  the  20th  of  September,  1855,  Pomeroy  died,  having 
on  the  17th  day  of  July,  1855,  made  his  will,  which  was 
regularly  probated  in  Connecticut  on  the  24th  of  September, 
1855.  By  it,  these  Indiana  lands  were  given  to  the  devisees 
named,  and  no  provision  was  made  in  relation  to  the  con- 
tract with  Ellsworth. 

This  is  the  second  action  which  has  been  brought  by  the 
personal  representative  of  Ellsworth  against  the  personal 
representative  of  Pomeroy,  on  the  contracts  which  are  the 
foundation  of  the  present  action.  The  former  action  pro- 
ceeded upon  the  theory  that  by  such  contracts  Ellsworth 
and  Pomeroy  became  partners  in  such  lands,  and  that  Ells- 
worth was  entitled  to  share  in  the  profits  resulting  from  the 
sale  thereof.  A  demurrer  was  sustained  in  the  court  below 
to  the  complaint,  from  which  ruling  an  appeal  was  taken  to 
this  court,  where  the"  judgment  was  affirmed.  The  case  is 
reported  in  26  Ind.  158.  The  following  extract  from  the 
opinion  of  the  court  in  that  case  will  show  the  ground  upon 
which  the  ruling  was  based : 

"  It  is  conceded  that  if  Ellsworth  had  no  equitable  interest 
in  the  lands,  or  in  the  fund  to  arise  from  the  sale  of  them, 
but  only  a  claim  against  Pomeroy,  in  person,  for  services  and 
expenditures  as  agent  of  the  latter,  then  this  suit  will  not 
lie. 

"  The  only  question  presented  for  consideration  is,  whether 
Ellsworth  had,  in  equity,  any  interest  in  the  land.  Did  the 
contracts  constitute  a  partnership  between  the  parties  to  it, 
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with  a  joint  interest  in  the  property*  itself,  or  did  they  cre- 
ate merely  the  relation  of  principal  and  agent  ? 

"After  much  consideration  we  have  reached  the  conclu- 
sion that  the  relation  of  the  parties  was  that  of  principal  and 
agent.  That  the  agent  was  to  be  liable  for  all  losses,  to 
guarantee  a  certain  profit  to  Pomeroy,  and  was  to  be  com- 
pensated by  a  certain  share  of  the  remaining  profits  which 
should  be  realized  by  actual  sales  of  the  lands,  which  might 
be  made  within  a  limited  time,  and  that  after  the  expiration 
of  that  time  the  agency  should  cease.  A  breach  of  the  con- 
tract by  Pomeroy,  in  preventing  the  agent  from  executing 
it,  and  thereby  reaping  its  advantages,  would  be  properly 
compensated  only  in  damages,  to  be  recovered  by  a  per- 
sonal action.  It  follows  that  the  action  of  the  court  below 
upon  the' demurrer  was  correct." 

The  learned  judge  who  delivered  the  opinion  of  the  court 
in  the  above  case,  in  the  subsequent  case  of  Ellsworth  v. 
Mace,  33  Ind.  73,  characterized  it  as  "  a  close  case,"  and 
distinguished  it  from  the  case  then  in  judgment,  as  follows: 
"  There  the  contract  was  one  of  agency ;  Ellsworth,  the 
agent,  to  be  compensated  for  his  services,  not  by  an  interest 
in  the  land,  but  out  of  the  proceeds  of  the  sales  to  be  made 
by  him  within  a  certain  period,  and  not  afterwards,  first  reim- 
bursing Pomeroy  his  investment.  The  agent  had  not 
made  any  sales,  and  was  prevented  by  Pomeroy's  death  from 
discharging  the  service  contemplated  by  the  contract  within 
the  time  limited ;  and  it  did  not  appear  that  if  left  at  full 
liberty  to  sell,  Ellsworth  could,  within  the  time  fixed,  have 
realized  anything  as  profits  to  be  divided.  Here,  however, 
the  contract  is  altogether  different.  The  formal  relation  of 
principal  and  agent  is  created,  it  is  true,  and  some  service 
is  to  be  rendered  by  Ellsworth. 

"  A  small  portion  of  the  lands  sold  within  the  period 
fixed,  affords  a  fund  as  profits  to  be  divided,  .and  the  lands 
now  in  question  remain.  It  is  difficult  to  conceive  of  a  trust, 
plainly  and  explicitly  declared,  if  this  be  not  a  trust,  and 
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we  know  not  how  the  proposition  can  be  set  in  a  clearer  light 
than  appears  by  a  statement  of  the  case. 

"It  is  argued  that  Wheeler  and  Ellsworth  were  not  part* 
ners.  We  are  inclined  to  agree  that  they  were  not ;  but  it 
does  not  follow  that  there  was  no  trust,  and  that  Ellsworth 
acquired  no  equity  in  the  lands  by  the  arrangement  and 
events  which  occurred.  A  trust  is  an  equitable  interest  in 
property  distinct  from  its  legal  ownership.  He  who  holds 
the  legal  title  is  trustee,  and  he  for  whose  benefit  it  ia 
held  is  the  cestui  que  trust." 

It  having  been  held  in  the  former  action  between  the  same 
parties,  on  the  same  cause  of  action,  that  the  relation  of 
principal  and  agent  existed,  we  should  regard  the  question 
as  res  adjudicaia  between  the  parties.  This  should  be  the 
rule,  even  if  we  doubted  the  correctness  of  the  ruling  when 
applied  to  other  cases.  See  cases  supporting  this  propo- 
sition, collected'  and  cited  in  3  Estee  Fl.  &  Pr.  762, 
763.  The  former  action  was  defeated,  because  this  court 
held  that  Pomeroy  and  Ellsworth  were  not  partners  in  the 
land,  and  if  we  should  now  bold  that  they  were  partners, 
great  and  manifest  injustice  would  be  done  to  the  appellee. 
We  shall  regard  it  as  settled,  that  Pomeroy  was  the  absolute 
owner  in  fee  of  the  lands  in  question ;  that  while  Ellsworth 
had  an  interest  in  the  profits,  if  any  were  realized  from  the 
sale  of  the  lands,  he  had  none  in  the  land  itself;  and  that 
Pomeroy  was,  under  and  by  virtue  of  the  contracts  set  out 
in  the  complaint,  the  principal,  and  Ellsworth  his  agent. 
The  right  of  Ellsworth  to  share  in  the  profits  created  a 
relation  of  trust  in  reference  to  the  proceeds  of  the  sale,  but 
not  in  the  land  itself.  Pomeroy  owned  the  land.  Ellsworth 
was  his  agent  for  its  sale.  The  conveyances  for  the  lands 
sold  were  to  be  made  by  Pomeroy.  Ellsworth  possessed 
no  power  to  convey  the  lands  he  might  sell.  His  power 
was  restricted  to  the  right  of  entering  into  executory  con- 
tracts for  the  sale  of  the  lands,  in  the  name  and  as  the  agent 
of  Pomeroy.  By  the  express  terms  of  the  contracts,  the 
lands  were  to  be  sold  within  four  years.    They  were  not 
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sold  within  the  time  limited.  The  right  of  the  appellee  to 
recover  in  the  present  action  depends  upon  whether  Ells- 
worth was  prevented  from  selling  the  lands  within  the  time 
limited  by  the  acts  of  Pomeroy.  One  who  seeks  to  recover 
upon  a  contract  must  either  show  that  he  has  performed 
the  covenants  on  his  part  to  be  performed,  or  that  he  was 
prevented,  in  whole  or  in  part,  from  performing  by  the  acts 
of  the  other  party  to  such  contract.  Ellsworth  accepted  of 
the  agency,  located  the  land  warrants  in  the  name  of  Pome- 
roy, and  offered  them  for  sale,  but  did  not  sell  the  lands 
within  the  time  limited.  If  the  responsibility  for  this  failure 
rests  upon  Ellsworth,  he  cannot  recover;  but  if  the  power 
of  Ellsworth  to  perform  was  taken  away  by  the  acts  of 
Pomeroy,  and  further  acts  of  performance  were  rendered 
Impossible,  he  is  not  chargeable  with  the  failure,  and  may 
recover.  When  one  party  to  a  contract  has  refused  to  per- 
form hts  part  of  the  contract,  or  has  rendered  performance 
on  the  part  of  the  other  impossible,  performance  on  the 
part  of  the  other  is  excused.  TUrnerv.  Parry,  27  Ind.  163 ; 
Nortfts  Adm'rs  v.  Pepper,  21  Wend.  636;  Skinner  v.  Tinker, 
34  Barb.  333 ;  Craty  v.  Smith,  2  Comst.  60. 

The  rule  is,  that  when  the  performance  by  one  party  is 
prevented  by  the  act  of  the  other,  the  party  not  in  fault 
should  recover  in  damages  such  sum  as  will  fully  compen- 
sate him  for  the  injury  which  he  has  sustained  by  reason  of 
the  non-performance  of  the  contract.  The  law  is  settled 
that  where  a  precedent  condition  was  to  have  been  per- 
formed by  the  plaintiff,  but  its  performance  has  been  pre- 
vented by  the  defendant,  such  prevention  maybe  averred  as 
an  excuse  for  non-performance  of  such  precedent  condition. 
Ruble  v.  Massey,  2  Ind.  636;  Hothamv.  The  East  India  Com- 
pany, I  T.  R.  638 ;  Heardv.  Wadham,  1  East,  619. 

The  sale  of  the  lands  in  question  within  four  years  con- 
stituted a  condition  precedent  to  Ellsworth's  right  to  share 
in  the  proceeds  of  the  sale.  It  is  admitted  that  he  did  not 
perform  the  precedent  condition.  Was  he  prevented  from 
performing  by  the  acts  of  Pomeroy?    It  is  claimed  by  coun- 
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sel  for  appellee  that  the  execution  of  his  will  by  Pomeroy, 
devising  absolutely  the  lands  in  question  to  his  two  sons, 
without  making  any  provision  for  carrying  out  the  contracts 
with  Ellsworth,  and  his  subsequent  death,  deprived  Ellsworth 
of  the  authority  and  power  to  perform  the  precedent  condi- 
tion. The  solution  of  this  question  depends  upon  whether 
the  death  of  Pomeroy,  the  principal,  revoked  the  authority 
of  Ellsworth,  the  agent.  That  the  death  of  the  principal 
revokes  the  authority  of  the  agent,  is  admitted  by  the  coun- 
sel for  appellant  to  be  true  as  a  general  proposition,  but  they 
say  that  Ellsworth  had  an  interest  coupled  with  his  author- 
ity, and  therefore  it  was  not  revoked.  It  is,  on  the  other 
hand,  argued  by  counsel  for  appellee,  that  this  court  held  in 
the  former  action  between  these  parties,  based  on  the  same 
cause  of  action,  that  Ellsworth  had  no  interest  in  the  lands 
themselves ;  that  the  equitable  interest  which  Ellsworth  had, 
under  such  decision,  in  the  proceeds  resulting  from  the  sale 
of  such  lands,  is  not  the  kind  of  interest  which  would  pre- 
vent  the  death  of  Pomeroy  operating  to  revoke -his  author- 
ity; that  the  interest,  coupled  with  authority,  that  prevents 
the  death  of  the  principal  from  producing  a  revocation  of  the 
authority  of  the  agent  is  an  interest  in  the  thing  itself,  such 
as  will  enable  the  agent  in  his  own  name  to  transfer  the  right 
to  it  to  another,  as  when  he  is  invested  with  the  title  to 
realty,  or  with  the  apparent  ownership  of  personalty,  and 
can  in  his  own  name,  without  mentioning  his  principal,  con- 
vey the  realty  or  transfer  the  personalty. 

The  case  of  Hunt  v.  Rousmaniere' s  Executors,  reported  in 
2  Mason,  244,  and  in  8  Wheaton,  174,  is  the  leading 
case  in  this  country  upon  the  subject  under  examination. 
The  opinion  of  the  circuit  court  was  delivered  by  Judge 
Story,  who  explained  what  was  meant  by  "a  power  coupled 
with  an  interest"  He  says:  "I  do  not  understand  the 
terms,  'a  power  coupled  with  an  interest,'  exactly  in  the 
same  broad  sense,  as  they  seem  to  be  understood  in  the  argu- 
ment at  the  bar.  The  case  of  Bergen  v.  Bennett,  I  'Caines 
Cas.  in  Err.  1,  cited  at  the  bar,  is  certainly  good  law,  and  it 


304  SUPREME  COURT  OF  INDIANA. 

Hawk;,  Adm'r,  v.  Smith,  Adm'c 

will  illustrate  the  distinction  between  naked  powers  and 
powers  coupled  with  an  interest.  There  the  party  mort- 
gaged an  estate  as  collateral  security,  and  gave  authority  to 
the  grantee  to  sell  the  estate  absolutely .  And  the  court  held, 
that  this  was  a  power  coupled  with  an  interest,  and  that  the 
grantee  might  well  sell  the  estate,  notwithstanding  the  death 
of  the  grantor.  But  if  be  did  sell,  in  whose  name  was  the 
deed  to  be  made  ?  Plainly  not  in  the  name  of  the  grantor, 
for  he  was  dead ;  but  in  the  name  of  the  grantee,  as  his  own 
act,  in  virtue  of  his  power,  and  as  having  an  interest  in 
the  estate  conveyed.  But  suppose  instead  of  a  mortgage 
of  the  estate,  there  had  been  a  mere  power  of  attorney 
authorizing  the  party  to  sell  the  land,  and  apply  the  proceeds 
to  the  payment  of  the  debt,  for  which  such  power  was  given 
as  collateral  security,  there  the  power  would  not  be  coupled 
with  any  estate  in  the  land ;  but  would  be  a  mere  naked  power 
to  sell,  and  could  not  be  executed  after  the  death  of  the 
grantor  of  the  power.  There  is  a  difference  between  a  power 
coupled  with  an  interest  in  the  property  itself,  and  a  mere 
interest  or  benefit  in  the  execution  of  a  power." 

The  opinion  of  the  Supreme  Court  was  delivered  by  Mar- 
shall, C.  J.,  who  says:  "This  instrument  contains  no 
words  i  of  conveyance  or  of  assignment,  but  is  a  simple 
power  to  sell  and  convey.  As  the  power  of  one  man  to  act 
for  another  depends  on  the  will  and  license  of  that  other, 
the  power  ceases  when  the  will,  or  this  permission,  is  with- 
drawn. The  general  rule,  therefore,  is,  that  a  letter  of  attor- 
ney may,  at  any  time,  be  revoked  by  the  party  who  makes  it, 
and  is  revoked  by  his  death.  But  this  general  rule,  which 
results  from  the  nature  of  the  act,  has  sustained  some  modi- 
fication. Where  a  letter  of  attorney  forms  a  part  of  a  con- 
tract, and  Is  a  security  for  money,  or  for  the  performance  of 
any  act  which  is  deemed  valuable,  it  is  generally  made  irrevo- 
cable in  terms,  or  if  not  so,  is  deemed  irrevocable  in  law. 
Although  a  letter  of  attorney  depends,  from  its  nature,  on 
the  will  of  the  person  making  it,  and  may,  in  general,  be 
recalled  at  his  will;  yet,  if  he  binds  himself  for  a  consider* 
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ation,  in  terms,  or  by  the  nature  of  his  contract,  not  to 
change  his  will,  the  law  will  not  permit  ■  him  to  change  it. 
Rousmanier,  therefore,  could  not,  during  his  life,  by  any  act 
of  his  own,  have  revoked  this  letter  of  attorney.  But  does 
it  retain  its  efficacy  after  his  death  ?  We  think  it  does  not 
We  think  it  well  settled,  that  a  power  of  attorney,  though 
irrevocable  during  the  life  of  the  party,  becomes  extinct  by 
his  death. 

"This  general  rule,  that  a  power  ceases  with  the  life  of  the 
person  giving  it,  admits  of  one  exception.  If  a  power  be 
coupled  with  an  '  interest,'  it  survives  the  person  giving  it, 
and  may  be  executed  after  his  death.  As  this  proposition 
is  laid  down  too  positively  in  the  books  to  be  controverted, 
it  becomes  necessary  to  inquire  what  is  meant  by  the  expres- 
sion, '  a  power  coupled  with  an  interest.'  Is  it  an  interest 
in  the  subject  on  which  the  power  is  to  be  exercised,  or  is  it 
■  an  interest  in  that  which  is  produced  by  the  exercise  of  the 
power?  We  hold  it  to  be  clear,  that  the  interest  which  can 
protect  a  power  after  the  death  of  a  person  who  creates  it, 
must  be  an  interest  in  the  thing  itself.  In  other  words,  the 
power  must  be  engrafted  on  an  estate  in  the  thing.  The 
words  themselves  should  seem  to  import  this  meaning.  '  A 
power  coupled  with  an  interest,'  is  a  power  which  accompa- 
nies, or  is  connected  with,  an  interest.  The  power  and  the 
interest  are  united  in  the  same  person.  But  if  we  are  to 
understand  by  the  word  '  interest '  an  interest  in  that  which 
is  to  be  produced  by  the  exercise  of  the  power,  then  they 
are  never  united.  The  power,  to  produce  the  interest,  must 
be  exercised,  and  by  its  exercise,  is  extinguished.  The 
power  ceases  when  the  interest  commences,  and,  therefore, 
cannot,  in  accurate  law  language,  be  said  to  be  'coupled'  with 
it 

"  But  the  substantial  basis  of  the  opinion  of  the  court  on 
this  point,  is  founded  in  the  legal  reason  of  the  principle. 
The  interest  or  title  of  the  thing  being  vested  in  the  person 
who  gives  the  power,  remains  in  him,  unless  it  be  conveyed 
with  the  power,  and  can  pass  out  of  him  only  by  a  regular 
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act  in  his  own  name.  The  act  of  the  substitute,  therefore, 
which,  in  such  a  case,  is  the  act  of  the  principal,  to  be  legally 
effectual,  must  be  in  his  name,  must  be  such  an  act 
as  the  principal  himself  would  be  capable  of  performing', 
and  which  would  be  valid  if  performed  by  him.  Such  a 
power  necessarily  ceases  with  the  life  of  the  person  making 
it. 

"  But  if  the  interest,  or  estate,  passes  with  the  power,  and 
vests  in  the  person  by  whom  the  power  is  to  be  exercised, 
such  person  acts  in  his  own  name.  The  estate  being  in  him, 
passes  from  him  by  a  conveyance  in  his  own  name.  He  is 
no  longer  a  substitute,  acting  in  the  place  and  name  of 
another,  but  is  a  principal  acting  in  his  own  name,  in  pursu- 
ance of  powers  which  limit  his  estate. 

"  The  legal  reason  which  limits  a  power  to  the  life  of  the 
person  giving  it  exists  no  longer,  and  the  rule  ceases  with 
the  reason  on  which  it  is  founded.  The  intention  of  the 
instrument  may  be  effected  without  violating  any  legal  prin- 
ciple." 

The  law  is  stated  thus  by  Parsons  on  Contracts :  "The 
death  of  the  principal  operates  perse  as  a  revocation  of  the 
agency.  But  not  if  the  agency  is  coupled  with  an  interest 
vested  in  the  agent.  Then  it  survives,  and  the  agent  may  do 
all  that  is  necessary  to  realize  his  interest  and  make  it  ben- 
eficial to  himself.  Such  an  agency  is  not  revocable  at  the 
pleasure  of  the  principal  in  his  lifetime,  and  if  the  agent 
dies  the  agency  passes  over  to  his  representatives.  To 
determine  whether  the  agency  be  thus  irrevocable,  it  is  an 
important  if  not  a  decisive  question,  whether  the  act  author- 
ized could  be  performed  by  the  agent  in  his  own  name,  or 
'  only  by  him  as  an  agent,  and  in  the  name  of  the  principal. 
In  the  first  case,  if  an  interestwere  coupled  with  the  agency, 
the  authority  would  survive  the  death  of  the  principal,  and 
the  agent  might  perform  the  act  in  the  same  manner  after 
the  death  as  before.  In  the  latter  case,  as  he  could  no  longer 
use  the  name  of  the  principal,  for  the  obvious  reason  that 
one  who  is  dead  can  no  longer  act,  it  would  seem  that  his 
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right  must  be  limited  to  that  of  requiring  the  representatives 
of  the  deceased  to  perform  the  act  necessary  for  his  protec- 
tion. 

"  Unless  the  authority  is  thus  coupled  with  an  interest,  it 
would  seem  the  word  '  irrevocable '  does  not  take  away  the 
power  of  revocation. 

"The  revocation  is  not  prevented  by  any  interest  in  the 
money  to  come  from  the  exercise  of  the  authority ;  but  the 
interest  must  be  in  the  property  on  which  the  power  is  to  be 
exercised." 

Counsel  for  appellant  rely  upon  section  477  of  Story  on 
Agency,  which  is  as  follows : 

"  But,  where  an  authority  or  power  is  coupled  with  an 
interest,  or  where  it  is  given  for  a  valuable  consideration,  or 
where  it  is  a  part  of  a  security,  there,  unless  there  is  an 
express  stipulation  that  it  shall  be  revocable,  it  is,  from  its 
own  nature  and  character,  in  contemplation  of  law,  irrevoca- 
ble, whether  it  is  expressed  to  be  so  upon  the  face  of  the 
instrument,  conferring  the  authority,  or  not" 

The  above  is  doubtless  good  law  when  applied,  as  was 
done  by  the  learned  author,  to  the  power  of  the  principal  to 
revoke  in  his  lifetime,  but  it  has  no  application  to  the  effect 
of  the  death  of  the  principal  upon  the  power  of  the  agent, 
as  is  shown  by  sections  488  and  489  of  the  same  work,  which 
are  as  follows: 

"Sec.  488.  Fifthly.  A  revocation  may  be,  by  operation 
of  law,  by  the  death  either  of  the  principal  or  of  the  agent. 
This  is  an  ancient  and  well-settled  doctrine  of  the  common 
law.  It  will  make  no  difference,  that  the  power  is  declared 
in  express  terms  to  be  irrevocable ;  for,  if  it  be  not  coupled 
with  an  interest,  although  irrevocable  by  the  party,  it  is 
revoked  by  his  death.  The  doctrine  seems  to  be  a  natural 
deduction  or  presumption  of  the  actual  intention  of  the  par- 
ties. But  it  has  this  additional  reason  to  support  it,  that,  as 
the  act  must,  if  done  at  all,  be  done  in  the  name  of  the  prin- 
cipal, it  is  impossible  that  it  can  properly  be  done,  since  a 
dead  man  can  do  no  act;  and  we  have  already  seen  that 
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every  authority,  executed  for  another  person,  presupposes 
that  the  party  could,  at  the  time,  by  his  personal  execution 
of  it,  have  made  the  act  valid. 

"  Sec.  489.  The  only  admitted  exception  in  our  law,  if, 
indeed,  that  properly  constitutes  an  exception,  is  the  case, 
where  the  power  or  authority  is  coupled  with  an  interest  in 
the  thing,  actually  vested  in  the  agent  The  reason  of  this 
exception  is  entirely  compatible  with  the  general  ground 
upon  which  the  rule  is  founded.  It  is,  that  the  agent  having 
the  legal  tide  to  the  property  vested  in  himself,  is  capable  of 
transferring  it  in  his  own  name,  notwithstanding  the  death  of 
the  principal ;  and  the  death  of  the  principal,  therefore,  has 
no  operation  upon  his  act.  The  power,  given  by  the  princi-  . 
pal,  is,  under  such  circumstances,  rather  an  assent  or  agree- 
ment that  the  agent  may  transfer  the  property  vested  in  him, 
free  from  any  equities  of  the  principal,  than  strictly  a  power 
to  transfer." 

In  Davis  v.  Lane,  10  N.  H.  156,  the  court  held  that  "the 
authorities  show  that  the  death  of  the  constituent  terminates 
the  authority,  unless  the  power  is  coupled  with  an  interest  so 
that  it  may  be  executed  in  the  name  of  the  agent" 

In  Barr  v.  Schrtsder,  32  Cal.  609,  the  court  say:  "The 
interest  which  the  party  to  whom  the  power  is  given  must 
have,  in  order  to  render  the  power  irrevocable,  must  be  an 
interest  in  the  property  on  which  the  power  is  to  be  exer- 
cised. It  is  not  enough  that  the  donee  of  the  power  is  inter- 
ested in  that  which  is  produced  by  the  exercise  of  the  power. 
If  his  interest  is  thus  limited  the  power  and  the  interest  can- 
not be  coupled,  for  the  proceeds  do  not  arise  until  after  the 
power  has  been  exercised,  and  when  it  is  exercised  it  is  extin- 
guished." 

We  have  examined  the  following  authorities  and  find  that 
they  fully  sustain  the  views  hereinbefore  expressed :  2  Liv- 
ermore  Agency,  302;  Dunlap's.Paley  Agency,  186,  187, 
and  note  5,  commencing  on  page  187;  Watson  v.  King, 
4  Camp.  272;  Gaussen  v.  Morton,  10  B.  &  C.  731 ;  Walsh  v. 
Wkiicomb,  2  Esp.  565;  Alienv.  Davis,  13  Ark.    28;  Mar- 
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fieldv.  Goodliue,%  Comst.  62;  Houghtalingv.  Marvin,  7  Barb. 
412;  iVilsonv.  Edmonds,  4  Fost.  N.  H.  517;  MacGregor  v. 
Gardner,  14  Iowa^26 ;  2  Kent.  Com., Leek 41,  pp.645,  646, 
(4th  ed.) ;  Shipman  v.  Thompson,  Willes,  104,  note  (a) ;  Story 
Bailments,  sec.  209 ;  Michigan  Ins.  Co.  v.  Leavenworth,  30 
Vt.  \\;MarsioUv.IHoche,  8  Cal.  522;  Knapp  v.  Alvord,  10 
Paige,  205 ;  Merrick's  Estate,  8  Watts  &  S.  402 ;  Irwin  v. 
Workman,  3  Watts,  357;  Smyth  v.  Craig,  3  Watts  &  S.  14; 
Gage  v.  Allison,  I  Brevard,  495  ;  CiVy  Council  v.  Duncan, 
3  Brev.  386;  Johnson  v.  H^&i>.r,    25  Ind.  182. 

Counsel  for  appellant  have  referred  us  to  three  cases  in 
Pennsylvania  as  sustaining  the  position  assumed  by  them,  and 
they  are.  Coffin  v.  Landis,  46  Pa.  St.  426,.  Blackstone  v.  But- 
termore,  53  Pa.  St  266,  and  Marvine  v.  Drexel,  68  Pa.  St 
362. 

The  only  point  decided  in  the  case  first  cited  is,  that  where 
one  as  agent  for  another,  contracts  to  sell  the  lands  of  the 
latter  in  consideration  of  one-half  of  the  net  proceeds  of  the 
sales,  and  there  is  no  stipulation  in  the  contract  as  to  the 
duration  of  the  employment,  the  principal  has  a  right  to 
terminate  it  at  any  time,  and  to  discharge  the  agent  from  his 
service  without  notice.  We  do  not  think  the  principle 
decided  has  much  application  to  the  present  case,  but  so  far 
as  it  has  it  is  against  the  appellant,  as  it  holds  that  the  prin- 
cipal might  revoke  the  authority  of  his  agent,  although  he 
had  an  interest  in  the  proceeds  of  the  sales. 

The  second  case  cited  is  squarely  against  the  appellant. 
The  question  involved  was  the  power  of  the  principal  to 
revoke  the  authority  of  the  agent.  Upon  the- question  of 
"  an  interest  coupled  with  a  power,"  the  court  refer  to  and 
follow  the  ruling  in  Hunt  v.  Rousmaniere's  Efrs,  supra,  and 
then  say :  "  An  interest  in  the  proceeds  to  arise  as  mere  com- 
pensation for  the  service  of  executing  the  power  will  not 
make  the  power  irrevocable." 

The  third  case  cited  is  very  different  in  its  facts  and  the 
principle  decided,  to  the  present  one.  There,  Marvine  con- 
Vol.  XLV.— 14 
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veyed  to  Drexel  certain  city  lots,  he  agreeing  to  sell  and  pay 
Marvine  one-fourth  of  the  profits.  Drexel  died,  having  made 
his  will,  ordering  his  executors  to  sell  his  real  estate,  "when- 
ever they  think  proper."  Marvine  and  the  executors  not 
agreeing  upon  the  mode  of  sale,  he  applied  to  a  court  of 
equity  to  determine  the  manner  of  sale,  and  the  court 
decreed  the  manner  in  which  the  lands  conveyed  by  Marvine 
should  be  sold.  The  above  case  would  be  in  point  here  if 
Fomeroy  had  conveyed  the  lands  in  question  to  Ellsworth, 
upon  an  agreement  on  his  part  to  sell  and  divide  the  profits 
resulting  from  the  sale,  and  Ellsworth  had  devised  the  lands 
and  died",  and  his  executors  had  proceeded  to  sell  the  lands 
in  a  manner  injurious  to  Pomeroy,  and  he  had  sought  the 
aid  of  a  court  of  chancery  to  restrain  the  executors  from 
selling  at  their  mere  discretion. 

The  general  rule  is,  that  a  power  of  attorney  constituting 
a  mere  agency  is  always  revocable  by  the  principal.  But 
where  the  power  is  coupled  with  an  interest  in  the  estate,  or 
where  the  letter  of  attorney  forms  a  part  of  a  contract,  and 
is  a  security  for  money,  or  for  the  performance  of  any  act 
which  is  deemed  valuable,  it  is  generally  deemed  irrevocable 
by  the  principal. 

The  general  rule  is,  that  the  death  of  the  principal  oper- 
ates per  se  as  a  revocation  of  the  agency,  but  this  rule  admits 
of  one  exception,  and  that  is,  where  the  power  is  coupled 
with  an  interest  in  the  estate  itself,  and  the  title  is  so  vested 
in  the  person  to  whom  the  power  is  given,  that  he  may  sell 
and  convey  in  his  own  name.  The  power  is  revoked  by  the 
death  of  the  principal,  although  the  power  is  coupled  with 
an  interest  in  the  estate,  if  the  title  remains  in  the  principal, 
so  that  the  agent  will  have  to  execute  the  power  in  the  name 
of  the  principal. 

We  are  very  clearly  of  the  opinion  that  the  death  of  Pomeroy 
revoked  the  authority  of  Ellsworth,  and  thereby  rendered  it 
impossible  for  him  to  sell  the  lands  within  the  time  limited, 
and  that  such  revocation  entitles  Ellsworth  to  recover  such 
compensation  in  damages  as  will  be  equal  in  amount  with 
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his  share  of  the  profits  which  would  have  resulted  had  the 
lands  been  sold  by  him.  It  is,  however,  claimed  that  the 
damages  are  excessive.  The  point  relied  upon  is,  that  it  is 
shown  by  the  evidence  that  it  would  have  been  worth  from 
two  and  one-half  to  three  per  cent,  to  sell  the  lands  alto- 
gether, and  five  per  cent  to  have  sold  them  in  parcels,  and 
that  as  Ellsworth  did  not  sell  the  lands,  a  reasonable  deduc- 
tion should  be  made  for  such  services  as  he  was  required  to 
but  did  not  perform.  We  do  not  regard  the  argument  as" 
sound.  The  theory  upon  which  we  hold  that  the  appellee  is 
entitled  to  recover  ts,  that  Ellsworth  Was  ready  and  willing 
to  perform  his  part  of  the  contract,  and  was  prevented  from 
so  doing  by  Pomeroy.  The  administrator  of  Pqraeroy  can- 
not take  advantage  of  such  wrongful  acts.  As  we  have  seen 
the  rule  is,  that  where  one  party  has  been  prevented  by  the 
opposite  party  from  performing  a  contract,  his  remedy  is 
the  same  as  if  he  had  performed.  The  parties  agreed  as  to 
the  cash  value  of  the  lands,  and  we  think  the  court  below  did 
right  in  assuming  that  the  lands  would  sell  at  their  value. 
It  is  also  argued  by  counsel  for  appellant,  that  Ellsworth 
might  have  sold  such  lands  after  the  death  of  Pomeroy  and 
compelled  his  devisees  to  specifically  perform  such  contracts. 
This  argument  would  have  been  entitled  to  weight  and 
consideration,  if  we  had  not  reached  the  conclusion  that 
the  death  of  Pomeroy  had  absolutely  revoked  the  power 
of  Ellsworth.  When  his  authority  was  revoked,  he  had 
no  right  or  power  to  do  any  act  in  the  premises.  His 
authority'  as  agent  was  entirely  gone,  and  the  title  to  the 
lands  was  vested  in  his  devisees  without  any  authority  on 
their  part  to  carry  into  execution  the  contracts  between  their 
devisor  and  Ellsworth.  Pomeroy  might  have  devised  such 
lands  subject  to  the  contracts  with  Ellsworth,  and  might 
have  vested  in  his  devisees  full  power  and  authority  to  carry 
out  such  contracts,  but  this  he  failed  to  do,  and  by  his  death 
the  power  of  his  agent  was  revoked.  Under  these  dream- 
stances,  we  do  not  think  his  personal  representative  can  be 
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permitted  to  derive  an  advantage  from  the  wrongful  acts  of 
Pomeroy. 

Finally,  it  is  strenuously  contended  by  counsel  for  appel- 
lant that  the  claim  of  the  appellee  is  exorbitant  when  com- 
pared with  the  services  rendered  by  Ellsworth,  and  that  it  is 
so  unconscionable  that  it  should  not  be  enforced  by  a  court 
of  equity.     We  do  not  think  so. 

The  adventure  was  one  in  which  Ellsworth  took  all  the 
risk  of  loss,  as  Pomeroy  was  entitled  to  have  from  Ellsworth 
his  money  with  ten  per  cent,  interest,  if  the  lands  purchased 
did  not  produce  It.  This  contract  diners  but  slightly,  except 
in  the  higher  rate  of  interest,  from  the  one  passed  upon  in 
Ellsworth  v.  Mace,  33  Ind.  73,  78,  in  which  it  is  said:  "  It  is 
further  urged,  that  to  enforce  this  trust  would  be  inequitable, 
inasmuch  as  the  service  rendered  by  Ellsworth  was  trifling. 
This  is  not  a  forcible  consideration  in  the  present  case.  It 
could  have  been  pertinently  replied  that  the  return  of  the  cap- 
ital invested  by  Wheeler  with  accumulated  interest  at  seven 
per  cent,  per  annum,  a  profit  for  the  use  of  money  which  was  at 
the  time  condemned  by  our  law  in  cases  of  loan  as  exorbitant 
and  oppressive,  ought  to  silence  him  or  those  who  stood  in 
his  place  when  they  attempt  such  an  argument.  The  plain 
fact  is,  that  one  party  furnished  the  money,  and  the  other 
supplied  the  care  and  judgment  to  invest  it  profitably,  with 
an  agreement  to  give  to  Wheeler  a  fair  compensation  for  the 
use  ofhis  capital,  and  one-half  of  the  remainder  of  the  prop- 
erty purchased  besides,  and  to  Ellsworth  the  other  half  That 
the  venture  was  immensely  profitable  must  be  deemed  quite  as 
much  on  account  of  the  good  judgment  with  which  the  lands 
were  selected  as  because  of  the  act  of  Wheeler  in  furnishing 
the  capital.  It  was  a  fair  business  transaction,  free  from  any 
taint  of  unconscionable  advantage,  and  ought  to  be  enforced.1' 

We  think  there  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 
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The  Wild  Cat  Branch  v.  Ball  ex  ai_ 

Bond. — Bond  of  Treasurer  of  Ditching  Corporation. — Official  Bend. — A  bond 
executed  by  the  treasurer  of  a  ditching  corporation  in  accordance  with  sec  5, 
p.  323,  3  ltd.  Stat.,  is  not  an  official  bond  within  the  act  touching  official  bonds, 
I  C.  &  H.  163. 

Same, — Ham  Executed. — It  is  necessary  to  the  valid  execution  of  a  bond  that 
it  should  be  subscribed  and  delivered. 

Sake. — To  subscribe  is  to  write  the  name  under,  to  write  the  name  at  the  bottom 
or  end  of  a  writing. 

Samp-— Where  the  name  of  a  parry  appears  in  the  body  of  a  bond,  but  is  not 
subscribed  to  it,  there  is  not  as  to  such  party  8  valid  execution  of  the  bond, 
and  he  cannot  be  held  liable  thereon  on  the  supposition  that  he  adopted  the 
liame  in  the  body  of  the  bond  as  a  signing  of  it,  even  if  the  same  was  written 
there  by  himself. 

SAME' — Obligee  Chargeable  with  Notice, — If  an  instrument,  in  the  body  thereof, 
purports  to  be  signed  by  a  principal  and  bis  sureties,  but  when  delivered  is  not 
signed  by  the  principal,  the  obligee  is  chargeable  with  notice  that  it  is  imper- 
fect ;  and  the  sureties  may  show  that  they  did  not  assent  to  it*  delivery  before 
being  signed  by  the  principal. 

SAME. — Sureties. — Assent  tt  Delivery  of  Bond  not  Signed  by  Principal. — Sure- 
ties may  agree  to  become  liable,  and  assent  to  the  delivery  of  a  bond  to  the 
obligee,  without  the  name  of  the  principal  being  signed  thereto. 

From,  the  Madison  Common  Pleas. 

W.  R.  Pierse  and  H.  P.  Thompson,  for  appellant 

M.  S.  Robinson  and  ¥.  W.  Lovett,  for  appellees. 

Downey,  C.  J. — This  was  an  action  by  the  Wild  Cat 
Branch,  alleged  to  be  a  corporation  duly  formed  to  construct 
a  ditch  in  Madison  county,  against  Amos  W.  Ball,  adminis- 
trator of  the  estate  of  George  S.  Ball,  deceased,  and  Charl- 
ton Reed  and  William  Rybolt.  The  complaint  alleges  that 
said  George  S.  Ball  was  elected  treasurer  of  said  company, 
and  executed  his  bond  as  such,  with  the  other  defendants  as 
his  sureties,  for  the  faithful  discharge  of  his  duties  as  such 
treasurer.  It  is  alleged,  as  a  breach  of  the  condition  of  the 
bond,  that  a  large  amount  of  money,  to  wit,  fifteen  hundred 
dollars,  came  to  the  hands  of  the  treasurer,  while  he  was 
acting  as  such,  from  assessments  collected,  and  the  further 
sum  of  two  hundred  and  thirty-five  dollars  accrued  from 
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the  sale  of  certain  real  estate  on  a  judgment  for  assessment, 
which  amounts  he  failed  and  refused  to  pay,  before  his  death, 
and  the  said  administrator  has  since  failed  and  refused  to 
pay ;  but,  on  the  contrary,  the  said  deceased,  in  his  lifetime, 
converted  the  same  to  his  own  use.  The  bond,  a  copy  of 
which  is  filed  with  the  complaint,  is  as  follows : 

"  Know  all  men  by  these  presents,  that  we,  George  S.  Ball 

and are  held  and  firmly  bound  to  the  Wild 

Cat  Branch  in  the  penal  sum  of  one  thousand  dollars,  jointly 
and  severally.  Witness  our  hands  and  seals  this  6th  day  of 
June,  1870. 

"  Now  the  condition  of  the  above  obligation  is  such  that 
whereas  the  said  George  S.  Ball  has  this  day  been  appointed 
treasurer  of  the  Wild  Cat  Branch,  a  corporation  formed  pur- 
suant to  law;  now,  if  the  said  George  S.  Ball  shall  faith- 
fully perform  his  duties  as  such  treasurer,  and  safely  keep 
and  promptly  pay  out  according  to  the  order  of  the  board 
of  directors  of  said  company  all  moneys  that  may  come 
into  his  hands  as  such  treasurer,  then  the  above  obligation 
to  be  null  and  void,  else  in  force. 

"Charlton  Reed, 
"  Wm.  Rybolt." 

It  will  be  observed  that  the  bond  is  not  subscribed  by 
George  S.  Ball,  although  his  name  appears  in  the  body  of 
the  bond,  and  also  that  the  names  of  the  sureties  do  not 
appear  in  the  body  of  the  bond,  although  they  do  appear  as 
signers  of  it 

The  bond  was  executed  in  accordance  with  sec.  5,  p.  223, 
3  Ind.  Stat.  It  cannot  be  regarded  as  an  official  bond  within 
the  act  touching  official  bonds,  1  G.  &  H.  163 ;  for  it  is  not 
payable  to  the  State,  as  required  by  that  act,  but  is  payable 
to  the  company,  as  required  by  the  said  fifth  section  of  the 
act  under  which  the  company  was  organized. 

The  defendant  Ball,  the  administrator,  demurred  separately 
to  the  complaint,  for  the  reason  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  him  as  such 
administrator.    Reed  and  Rybolt  joined  in  a  demurrer  to 
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the  complaint,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  them.  The 
court  sustained  both  demurrers  to  the  complaint,  to  which 
the  plaintiff  excepted.  There  was  final  judgment  for  the 
defendants.  The  error  assigned  is  the  sustaining  of  the  demur- 
rers to  the  complaint 

The  complaint  alleges  the  making  of  the  bond  in  these 
words:  "That  on  the  6th  day  of  June,  1870,  George  S. 
Ball,  Charlton  Reed,  and  William  Rybolt,  by  their  writing, 
a  copy  of  which  is  filed  herewith,  which  they  each  and 
all  then  and  there  executed,  acknowledged  themselves 
indebted  to  the  plaintiff  in  the  sum  of,"  etc.  As  the  statute 
under  which  the  instrument  was  executed  requires  a  bond 
to  be  given,  it  would  formerly  have  been  understood  that  the 
Instrument  should  be  under  seal,  as  the  term  bond  ex  vi  ter- 
mini signifies  an  instrument  under  seal.  Bouv.  Law  Diet,  and 
Burrill  Law  Diet,  tit  Bond ;  Dotting  v.  Bullitt,  1  Blackf.  24 1 .  If 
this  is  yet  the  law  in  this  State,  the  instrument  in  question  is 
no  bond,  for  it  has  no  seals  to  it  By  the  act  of  December  23d, 
1858,  it  was  declared  that  thereafter  the  affixing  of  a  private 
seal  or  ink  scroll  should  not  be  necessary  to  give  validity  to 
any  conveyance  of  lands  or  any  interest  therein  executed  by 
any  natural  person,  etc ;  and  another  section  of  the  same 
act  made  valid  any  conveyances  theretofore  executed  with- 
out a  seal  1  G.  &  H.  263,  and  Acts  1858,  p.  39;  and  see 
C'uibertson  v.  Parker,  15  Ind.  234. 

It  is  enacted  in  the  code  of  civil  practice  that  there  shall 
be  no  difference  in  evidence  between  sealed  and  unsealed 
writings;  and  every  writing  not  sealed  shall  have  the  same 
force  and  effect  that  it  would  have  if  sealed;  that  a  writing 
under  'seal,  except  conveyances  of  real  estate  or  any  interest 
therein  may  therefore  be  changed  or  altogether  discharged 
by  a  writing  not  sealed ;  and  that  an  agreement  in  writing, 
without  a  seal,  for  the  compromise  or  settlement  of  a  debt, 
is  as  obligatory  as  if  a  seal  were  affixed.  2  G.  &  H.  180, 
aec.  273.  By  the  succeeding  section,  it  is  provided  that  the 
execution  of  an  instrument  is  the  subscribing  and  delivering 
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it  with  or  without  the  affixing  a  seal.  Construing  these  sec* 
tions  in  connection  with  the  section  of  the  act  under  which 
the  instrument  in  question  was  executed,  we  think  we  should 
hold  that  a  seal  to  the  instrument  was  not  necessary  to  its 
execution  or  validity. 

What  then  was  necessary  to  the  valid  execution  of  the 
instrument  ?  The  last  section  of  die  statute  which  we  have 
quoted  answers  the  question.  It  is  "  the  subscribing  and 
delivering  it."  This  statute  which  we  construe  as  dispens- 
ing with  a  seal  substitutes  a  new  mode  of  execution,  so  far 
as  sealed  instruments  are  concerned.  Formerly  signing  and 
sealing,  or  sealing  alone,  and  delivery,  constituted  the  execu- 
tion. Now  the  sealing  is  dispensed  with,  and  subscribing 
and  delivery  are  the  essential  acts. 

Burrill,  in  his  Dictionary,  says,  to  subscribe  is  to  write 
under;  to  write  at  the  bottom  or  end  of  a  writing  or  instru- 
ment ;  to  write  the  name  under.  Title  Subscriber.  See,  also, 
Bouv.  Law  Diet,  title  Subscription. 

If  this  is  the  proper  construction  of  the  statute  in  ques- 
tion, and  we  think  it  is,  it  becomes  at  once  apparent  that  as 
to  George  S.  Bali,  the  deceased,  there  was  no  valid  execu- 
tion of  the  bond.  The  position  of  counsel  for  the  appellant;, 
that  his  name  appearing  at  the  commencement  of  the  bond, 
should  be  regarded  as  an  execution  of  it  by  him,  cannot  be 
maintained.  He  did  not  subscribe  the  instrument,  and  con- 
sequently, according  to  the  statute  which  we  have  cited, 
whatever  may  have  been  the  rule  previously,  he  is  not  bound 
by  the  bond.  The  doctrine  contended  for  has  been  applied 
more  frequently  to  wills  than  to  any  other  instruments.  But 
ft  was  not  confined  to  wills.  Knight  v.  Crockford,  I  Esp. 
190.  It  may  be  the  correct  rule  of  construction  of  the  wills 
act  of  this  State,  which  only  requires  that  the  will  shall  be 
signed  by  the  testator,  and  not  that  it  shall  be  subscribed  by 
him.     2  G.  &  H.  555,  sec.  18. 

It  follows,  also,  we  think,  that  the  principal  in  the  bond 
cannot  be  held  liable  upon  any  supposition  that  he  adopted 
the  name  at  the  beginning  of  the  bond  as  a  signing  of  it 
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This,  if  written  by  the  deceased  himself,  in  that  place,  could 
not  be  regarded  as  a  subscribing  so  as  to  make  the  bond 
obligatory  on  him.  The  case  as  to  the  sureties  to  the  bond, 
Reed  and  Rybolt,  stands  on  different  grounds.  They  sub- 
scribed the  bond.  Counsel  for  appellees  contend  that  these 
defendants  were  not  bound,  because  the  bond  was  not  sub- 
scribed by  the  principal.  They  say  that  the  sureties  cannot 
be  bound  because  the  principal  is  not  liable.  The  bond  is 
evidently  incomplete,  and  this  fact  must  have  been  known 
to  the  obligee.  Whatever  consequences  flow  from  that  fact 
must  be  legitimate. 

In  Deardorffv.  Fbresman,  24  Ind.  481,  the  action  was  on  a 
promissory  note  against  three  defendants.  Two  of  them 
pleaded  that  the  other  applied  to  them  to  sign  the  note  as 
his  sureties ;  that  he  fraudulently  represented  to  them  that 
if  they  would  sign  the  note,  he  could  procure  as  co-sureties 
with  them  eleven  other  responsible  men,  who  were  named, 
and  that  he  would  not  deliver  the  note  to  the  plaintiff  until 
such  signatures  were  procured;  that  he  failed  to  procure  the 
names  that  he  had  promised,  but  delivered  the  note  to  the 
plaintiff  without  them.  It  was  held  that  the  note  beingper* 
fect  on  its  face,  and  the  payee  having  no  notice  of  the  con- 
dition, the  delivery  was  binding  upon  the  sureties. 

In  The  State  v.  Pepper,  31  Ind.  76,  the  same  doctrine 
was  laid  down  and  applied  to  a  case  where  the  action  was 
on  a  county  treasurer's  bond,  and  where  certain  of  the  sure- 
ties disputed  their  liability,  on  the  ground  that  the  principal 
had  promised  to  obtain  other  names  to  it,  but  bad  not  done 
so.  The  same  doctrine  was  held  and  applied  in  the  follow- 
ing other  cases  :  Blackwellv.  The  State,  26  Ind.  204;  Webb 
v-  Baird,  27  Ind.  368;  The  State  v.  Carton,  32  Ind.  1.  In 
Spit/er  v.  Tames,  32  Ind.  202,  the  learned  judge  who  wrote 
the  opinions  in  Dtardorff 'v.  Forestnan  and  The  State  v.  Pepper, 
says :  "  We  have  held,  that  where  the  obligee  accepts  an 
instrument  perfect  in  form  and  execution,  which  comes  to 
him  from  the  person  who  should  have  possession  of  the 
instrument  for  the  purpose  of  such  delivery,  the  obligee  may 
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accept  it  without  further  inquiry.  The  entire  transaction,  so 
far  as  the  obligee  is  involved,  is  according  to  the  ordinary  and 
natural  course.  The  surety,  however,  while  he  executes  the 
instrument  and  places  it  in  the  usual  channel  for  delivery, 
departs  from  the  ordinary  course  of  procedure  by  circum- 
scribing the  general  authority  by  a  condition  unknown  to 
the  obligee.  The  condition  is  disregarded,  a  fraud  is  accom- 
plished, and  he  who  has  not  scrupled  to  trust  his  principal 
with  the  semblance  of  a  general  authority  to  make  the  deliv- 
ery, must  stand  the  hazard  he  has  incurred."  According  to 
these  cases,  the  instrument  when  delivered  must  be  perfect 
on  its  face,  or  otherwise  the  obligee  or  payee  is  chargeable 
with  notice  of  the  facts,  and  cannot  claim  the  benefit  of  the 
rule.  Applying  the  rule  as  thus  stated  to  the  case  under 
consideration,  the  bond  here  being  incomplete  at  its  deliv- 
ery, the  sureties  would  be  at  liberty  to  show  the  true  state 
of  the  facts  with  reference  to  it 

It  was  held  in  The  State  v.  Pepper,  supra,  that  the  fact  that 
there  were  blanks  for  the  names  of  the  sureties  does  notrert- 
der  the  bond  invalid  as  to  them,  but  that  such  blanks  may 
be  filled  up.  This  precise  point  was  ruled  in  the  same  way 
in  Stmthv.  Crooker,  5  Mass.  538." 

The  sureties  might  have  agreed  to  become  liable,  and 
assented  to  the  delivery  of  the  bond  without  the  name  of 
the  principal  being  signed  thereto,  and  for  this  reason,  and  as 
it  is  alleged  in  the  complaint  that  they  did  execute  the  bond, 
which  includes  its  delivery,  we  hold  that  the  complaint  as 
to  them  is  sufficient  If  the  circumstance  were  such  as  that 
they  are  not  liable  on  the  bond,  we  think  they  must  disclose 
their  defence  by  way  of  answer. 

We  conclude  that  the  judgment  of  the  court,  so  far  as  the 
demurrer  of  the  administrator  of  the  principal  is  concerned, 
was  correct,  and  it  is  affirmed,  with  costs ;  but  the  judgment 
sustaining  the  demurrer  of  Reed  and  Rybolt  to  the  com- 
plaint is  reversed,  with  costs,  and  the  cause  is  remanded,  with 
instructions  to  overrule  their  demurrer  to  the  complaint 
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Pritchard  v.  Bartholomew. 

APPEAL. — Justice  of  tie  Peaet. — Amendment. — Jurisdiction. — Pending  an 
appeal  in  [he  circuit  court  from  a  justice's  judgment,  the  plaintiff,  by  leave, 
filed  a  second  paragraph  of  complaint,  in  which  he  demanded  judgment  for 
three  hundred  dollars.  The  defendant  thereupon  moved  to  dismiss  the  action 
on  the  ground  that  the  amount  claimed  was  beyond  the  jurisdiction  of  a  jus- 
tice of  the  peace. 

Held,  that  the  motion  should  have  been  sustained.  The  limit  of  the  justice's 
jurisdiction  was  two  hundred  dollars,  and,  by  the  statute,  i  G.  &  H.  576, 
sec  67,  it  is  provided  that  on  an  appeal  the  cause  shall  be  tried  underlhe  same 
rules  and  regulations  prescribed  fortrials  before  justices. 

Same. — Remittitur. — An  offer  to  remit  the  excess  of  the  judgment  over  the 
amount  claimed  before  the  j  ustice  could  not  cure  the  error  of  overruling  a 
motion  to  djsnmw,  the  action  made  after  the  amendment  of  the  complaint  in 
the  circuit  court  by  which  the  amount  demanded  exceeded  the  jurisdiction 
of  a  justice  of  the  peace. 

From  the  Marion  Circuit  Court 

B.  F,  Davis  and  y.  C.  Pearson,  for  appellant 

P.  IV.  Bartholomew,  for  appellee. 

Downey,  C.  J. — Bartholomew  sued  Pritchard  before  a  jus- 
tice of  the  peace  for  seventy-five  dollars,  for  legal  services 
and  labor  as  an  attorney  at  law,  said  services  being  rendered 
for  Sarah  Pritchard,  wife  of  the  defendant,  in  the  cases  of 
Sarah  Pritchard -v.  Benjamin  F.  Pritchard,  and  in  the  case  of 
Benjamin  F.  Pritchard  v.  Sarah  Pritchard,  which  the  defend- 
ant faithfully  promised  to  pay,  etc.  The  plaintiff  obtained 
judgment  for  the  amount  sued  for,  before  the  justice  of  the 
peace,  and  the  defendant  appealed  to  the  circuit  court.  In 
the  circuit  court,  the  plaintiff,  by  leave  of  the  court.  Bled  a 
second  paragraph  of  the  complaint,  predicated  upon  a  writ- 
ten promise  to  pay  the  attorney's  fees  of  Mrs.  Pritchard,  if 
any  were  to  be  paid,  and  claiming  that  the  services  were 
worth  three  hundred  dollars,  and  demanding  judgment  for 
that  amount.  The  defendant  then  moved  the  court  to  dis- 
miss the  action,  for  the  reason  that  the  amount  claimed  in 
the  second  paragraph  was  beyond  the  jurisdiction  of  a  j  ustice 
of  the  peace.    This  motion  was  overruled  by  the  court  The 
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defendant  then  moved  the  court  to  strike  out  the  second 
paragraph  of  the  complaint,  on  the  ground  that  the  circuit 
court  should  try  the  cause  on  the  same  pleadings  that  it  was 
tried  upon  before  the  justice  of  the  peace,  or  tax  the  plain- 
tiff with  costs  up  to  the  time  of  filing  the  amendment  to  the 
complaint.  This  motion  was  also  overruled,  but  in  the  final 
judgment  the  court  did  render  judgment  in  favor  of  the 
defendant  for  the  costs  before  the  justice  of  the  peace,  which 
was  in  substance  what  was  demanded  by  the  latter  alterna- 
tive branch  of  the  motion.  A  trial  by  the  court  resulted  in 
a  finding  for  the  plaintiff  in  the  sum  of  one  hundred  dollars. 
A  motion  by  the  defendant  for  a  new  trial  was  overruled, 
and  there  was  final  judgment  for  the  plaintiff,  except  as  to 
the  costs  before  the  justice  of  the  peace. 

One  of  the  errors  assigned  is  the  refusal  of  the  court  to 
dismiss  the  action  in  the  circuit  court,  on  account  of  the 
amount  claimed  in  the  second  paragraph  of  the  complaint, 
being  beyond  the  jurisdiction  of  a  justice  of  the  peace.  The 
extent  of  the  justice's  jurisdiction  was  two  hundred  dollars. 
2  G.  &  H.  579,  sec.  10.  The  statute  relating  to  appeals 
from  a  justice  of  the  peace  provides  that  the  cause  shall  be 
tried  in  the  appellate  court  under  the  same  rules  and  regu- 
lations prescribed  for  trials  before  justices ;  and  amendments 
of  the  pleadings  may  be  made  on  such  terms,  as  to  costs 
and  continuances,  as  the  court  may  order.  2  G.  &  H.  596, 
sec.  67.  It  is  conceded  by  counsel  for  the  appellant,  that 
the  court  may  allow  an  amendment  of  the  pleadings,  on 
terms  as  to  costs,  in  the  appellate  court,  but  insisted  that  if 
such  amendment  exceeds  in  amount  the  jurisdiction  of  the 
justice  of  the  peace,  the  appellate  court  is  ousted  of  its  juris- 
diction, as  the  justice  would  have  been  had  the  amendment 
been  made  before  him.  In  Miller  v.  Beal,  26  Ind.  234,  the 
court  conceded  the  right  to  amend  on  appeal,  by  saying : 
"But  we  are  not  inclined  to  regard  it  as  error  to  permit 
such  an  amendment,  so  long  as  the  jurisdiction  of  the  jus- 
tice was  not  exceeded."  See,  also,  Boggs  v.  Near,  20  Ind.  395. 

Counsel  for  appellee  contend  that  as  the  first  paragraph  of 
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the  complaint  remained  as  it  was  before  the  justice  of  the 
peace,  the  fact  that  the '  second  paragraph  exceeded  the 
amount  of  the  justice's  jurisdiction  did  not  affect  the  juris- 
diction of  the  circuit  court.  We  do  not  see  the  force  of 
this  reasoning.  The  first  paragraph  claimed  seventy-five 
dollars,  and  the  second  claimed  three  hundred  dollars. 
These,  together,  made  three  hundred  and  seventy-five  dol- 
lars. But  again,  the  appellee  proposes  to  remit  twenty-five 
dollars  of  the  judgment,  thus  reducing  it  to  seventy-five 
dollars,  the  amount  of  the  original  demand.  We  cannot 
think  that  this  would  cure  the  error  committed  by  the  court 
in  refusing  to  dismiss  the  action.  In  our  opinion,  the  court 
should  have  sustained  the  motion  of  the  defendant  to  dis- 
miss the  action. 

There  were  several  points  made  upon  the  motion  for  a 
new  trial,  which  we  deem  it  unnecessary  to  consider,  in  view 
of  the  conclusion  at  which  we  have  arrived  upon  the  ques- 
tion already  decided. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  sustain  the  motion  to  dismiss 
the  action. 


Clark  ex  al.  v .  Bartlow. 

From  the  Hancock  Circuit  Court 

AL  E.  Forkner  and  E.  H.  Bundy,  for  appellants. 

W.  March  and  W.  R.  Hough,  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  eight  plaintiffs,  all  of 
whom  stayed  in  the  case  until  final  judgment  against  them. 
Seven  only  have  assigned  errors,  and  have  not  complied 
with  sec.  551,  2  G.  &  H.  270.  Under  numerous  ruh'ngsof 
this  court,  the  appeal  must  be  dismissed. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 
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Strain  v.  Huff. 

PLXADim. — Cevtnant.~-Ituumirance^Laut.—V/hmi  the  existence  of  a  lease 
is  pleaded  as  ■  defence  to  id  action  for  the  purchase-money  of  real  estate  con- 
veyed to  the  defendant  by  warranty  deed,  the  basis  of  the  defence  is  the  cove- 
nant of  warranty,  and  not  the  lease,  and  the  lease  need  net  be  filed  with  and 
made  a  part  of  the  answer. 

SAKE. — Where  the  defence  to  an  action  for  the  purchase-money  of  real  estate 
was  the  breach  of  the  covenant  against  incumbrances  because  of  the  exist- 
ence of  a  lease,  the  answer  not  showing  by  whom,  lo  whom,  or  -when  the  lease 
was  executed,  or  how  long  it  had  run,  or  whether  the  lessee  had  taken  pot- 

Htld,  that  the  answer  was  fatally  defective. 

Sake. — Damages. — Eviction. — An  answer  pleaded  in  bar  of  an  action  for  the 
purchase-money  of  real  estate,  alleging  a  breach  of  the  covenant  of  warranty 
against  incumbrances,  but  not  alleging  eviction,  entitle*  the  de/endant  to  only 
nominal  damages,  and  is  therefore  bad. 

From  the  Clay  Circuit  Court 

5.  W.  Curtis  and  G.  A.  Knight,  for  appellant 

S.  Daiion  and  A.  R.  Julian,  for  appellee. 

Buskirk,  J. — This  was  an  action  by  the  appellee,  as 
assignee  of  John  Jenkins,  upon  a  promissory  note  and  mort- 
gage executed  by  appellant  to  said  Jenkins.  The  complaint 
was  in  the  usual  form  and  sought  a  personal  judgment  and 
foreclosure  of  the  mortgage. 

The  appellant  answered  substantially  as  follows : 

That  the  note  and  mortgage  mentioned  in  the  complaint 
were  executed  as  part  of  the  purchase  price  of  the  land 
described  in  the  mortgage;  that  the  vendor,  John  Jenkins, 
executed  to  him  a  warranty  deed  for  such  land,  a  copy  of 
which  was  filed  with,  and  made  a  part  of,  the  answer ;  that 
at  the  time  of  the  execution  of  such  deed,  there  was  and  still 
is  a  lease  upon  said  land,  conveying  the  coal  and  minerals  in, 
upon,  and  under  said  lands;  that  such  land  was  only  valua- 
ble for  the  coal  underlying  the  same ;  that  the  appellant  pur- 
chased  the  lands,  as  was  well  known  to  the  vendor,  for  the 
purpose  of  mining  and  removing  the  coal ;  that  the  note  in 
suit  was  given  for  the  last  Instalment  of  the  purchase- money ; 
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and  that  the  vendor  was  wholly  insolvent.  The  relief  sought 
was  a  reduction  of  the  amount  of  the  note  and  judgment 
for  costs. 

A  demurrer  was  sustained  to  this  answer,  and  the  appel- 
lant refusing  to  plead  further,  final  judgment  was  rendered 
for  the  appellee.  This  ruling  is  assigned  for  error  and  pre- 
sents the  only  question  arising  in  the  record. 

The  first  objection  urged  to  the  answer  is,  that  the  defence 
was  founded  upon  the  lease,  and  that  it  was  bad,  because 
neither  the  original  nor  a  copy  was  filed  with  the  answer.  We 
think  otherwise.  If  the  appellant  had  any  defence,  it  was 
based  upon  the  covenants  in  the  deed,  a  copy  of  which  was 
filed  with  and  made  a  part  of  the  answer.  The  deed  was  a 
short  form  warranty  deed  under  our  statute.  But  the  answer 
is  fatally  defective,  because  there  is  no  sufficient  assignment 
of  the  breach  of  the  covenant  against  incumbrances.  The 
answer  does  not  show  by  whom  the  lease  was  executed,  to 
whom  it  was  executed,  when  it  was  executed,  or  how  long 
it  had  run,  or  whether  the  lessee  had  taken  possession.  From 
anything  that  appears  in  the  pleading,  the  appellant  was  in 
the  quiet  and  undisturbed  possession  of  the  land.  There 
being  no  eviction  and  special  damages  alleged,  the  appellant 
could  only  recover  nominal  damages.  The  answer  being 
in  bar  of  the  entire  cause  of  action,  and  the  appellant  only 
having  a  right  to  recover  nominal  damages,  the  answer  was 
bad  for  this  reason  also. 

The  court  committed  no  error  In  sustaining  the  demurrer. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 
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Petbrhan  v.  Ott. 

Pbactice.— Atagtunatt  of.  Judgment  Bifort  Afptal.—PartUs—'U  a  judg- 
ment lias  been  rendered  by  a  justice  of  the  peace,  and  before  an  appeal  has 
been  taken  by  the  defendant,  the  plaintiff  assigns  the  judgment  on  the  docket 
of  the  justice,  »  motion  made  by  the  defendant  in  the  court  to  which  he 
appeals,  to  dismiss  the  cause  as  to  the  original  plaintiff,  and  to  substitute  the 
assignee,  should  be  overruled. 

Sake. — In  such  case  the  action  may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  assignee  to  be  substituted  in  the  action. 

From  the  Ripley  Common  Pleas. 

5.  B.  yones,  J.  W.  Gordon,  T.  M.  Brtmtu,  R.  N.  LamS, 
and  J.  N.  Kimball,  for  appellant. 

£.  P.  Ferris,  for  appellee. 

Downey,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellant  commenced  before  a  justice  of  the  peace.  The 
complaint  is,  that  the  defendant  is  indebted  to  the  plaintiff 
in  the  sum  of  one  hundred  and  fifty  dollars,  money  loaned 
to  one  Charles  Conover  at  the  special  instance  and  request 
of  the  defendant,  in  consideration  whereof  the  defendant 
promised  to  pay  the  plaintiff  the  said  amount,  and  that  the 
same  remains  due  and  unpaid.  There  was  a  second  para- 
graph of  the  complaint,  but  it  need  not  be  particularly 
noticed.  Before  the  justice  of  the  peace,  there  was  judgment 
for  the  plaintiff.  The  defendant  appealed  to  the  common 
pleas,  where  there  was  a  trial  by  jury,  a  general  verdict  for 
the  plaintiff,  with  certain  answers'to  interrogatories,  a  motion 
for  a  new  trial  by  the  defendant  overruled,  and  final  judg- 
ment for  the  plaintiff!  After  the  rendition  of  the  judgment 
by  the  justice  of  the  peace  and  before  the  appeal  was  taken, 
the  plaintiff  assigned  the  judgment,  on  the  docket  of  the 
justice,  to  one  Charles  White.  In  the  common  pleas,  a 
motion  was  made  by  the  defendant  to  dismiss  the  cause  as 
to  On,  and  substitute  White  in  his  place  as  the  plaintiff  and 
real  party  in  interest.  This  motion  was  overruled.  The 
errors  assigned  are  the  overruling  of  this  motion  and  the 
refusal  to  grant  a  new  trial. 
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On  the  first  point,  our  opinion  is,  that  the  motion  was  prop- 
erly overruled.  In  case  of  such  a  transfer  of  interest,  the 
action  may  be  continued  in  the  name  of  the  original  party ; 
or  the  court  may  allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  the  action.  2  G.  &  H.  51,  sec. 
21.  This  section  is  made  applicable  to  the  practice  before 
justices  of  the  peace  by  sec.  75,  p.  600,  2  G.  &  H.v  It  was 
therefore  applicable  to  the  case  on  appeal  to  the  common  pleas. 

Several  reasons  for  a  new  trial  were  stated  in  the  motion. 
It  appears  from  the  evidence  that  Peterman,  the  appellant, 
had  purchased,  or  was  about  to  purchase,  from  Conover  a 
lot  of  staves ;  that  it  was  desirable  to  have  one  hundred  and 
fifty  dollars  for  Conover ;  that  Mrs.  Ott  had  money,  and 
that  Ott,  the  appellee,  wrote  this  order  which  was  given  to 
Conover : 

"  Margaret  Ott : — Lend  C.  Conover  one  hundred  and  fifty 
dollars.     He  will  pay  it  back  on  Friday  next  or  sooner. 
"  Matt.  Ott." 

Soon  after  this,  Conover  ran  away  with  Ott's  wife,  and  Ott 
came  to  the  possession  of  the  order  in  consequence  of  the 
same  having  been  left  by  his  wife  when  she  fled.  We  think 
the  tendency  of  the  evidence,  altogether,  is  to  show  that  the 
money  was  loaned  on  the  order  by  Mrs.  Ott  to  Conover; 
that  on  the  next  Friday  Conover  was  to  count  and  deliver 
the  staves  to  Peterman,  and  that  Peterman  was  then  to  pay 
the  one  hundred  and  fifty  dollars  to  Conover  to  repay  Mrs. 
Ott ;  that  Conover  did  not  count  and  deliver  the  staves,  and 
consequently  Peterman  did  not  pay  the  money.  The  writ- 
ten order  by  Ott  to  his  wife  is  inconsistent  with  the  idea 
that  the  money  was  borrowed  by  Peterman,  or  that  he  was 
to  repay  it  The  request  was  to  lend  Conover  the  money, 
and  he  would  pay  it  back  on  Friday,  etc.  The  appellee  him- 
self testified  that  the  money  which  Mrs.  Ott  was  requested 
to  lend  and  did  lend  to  Conover  was  her  own  money.  We 
see  no  ground  on  which  the  jury  could  properly  have  found 
for  the  plaintiff 
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The  judgment  is  reversed,  with  costs,  and  the  < 
remanded,  with  instructions  to  grant  a  new  trial. 


The    Foster's    Branch    Ditching    Company    v.   Make- 
peace ST  AL. 

PxAcnoL, — Pltadimg. — Ditching  Association. — Upon  an  appeal  to  Die  circuit 
court  from  an  assessment  of  benefits  made  against  lands  under  the  nets 
authorizing  the  construction  of  levees  and  drains,  no  issues  can  be  made 
bj  pleading;  and  an  answer  alleging  that  the  company  in  whose  behalf  the 
"""■«"■-"'  was  made  never  was  a  corporation  should  be  struck  ont 

From  the  Madison  Circuit  Court. 

//.  Craven,  W.  R.  Pierse,  and  H.  D.  Thompson,  for  appel- 
lant. . 

y.  A.  Harrison,  for  appellees. 

Downey,  C.  J. — The  appellant  claims  to  be  a  ditching 
company  in  Madison  county,  formed  under  the  act  to 
authorize  the  construction  of  levees  and  drains,  approved 
June  12th,  1852,  1  G.  &.  H.  303,  and  amendments  thereto. 
An  assessment  of  benefits  having  been  made  against  the 
lands  of  Allen  Makepeace,  the  ancestor  of  the  appellees, 
he  appealed  therefrom  to  the  circuit  court  In  the  circuit 
court,  the  company  moved  to  dismiss  the  appeal,  because 
the  transcript  was  insufficient  to  authorize  the  appeal.  This 
motion  was  overruled,  and  this  presents  the  first  ques- 
tion. No  particular  objection  to  the  transcript  was  pointed 
out,  nor  is  any  such  objection  pointed  out  in  this  court 
We  see  no  objection  to  the  transcript 

Allen  Makepeace  having  departed  'this  life  during  the 
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pendency  of  the  appeal  in  the  circuit  court,  the  appellees, 
his  widow  and  children,  were  made  parties  in  his  stead.  They 
answered  that  the  ditching  company  claimed  to  be  a  corpo- 
ration under  the  laws  of  the  State  of  Indiana,  by  virtue  of  cer- 
tain articles  of  association  filed  and  recorded  in  the  record- 
er's office  of  the  county,  on  the  20th  day  of  June,  1866,  a 
copy  of  which  is  filed  with  the  answer,  which  is  the  only 
organization  as  a  corporation  ever  made  by  the  company ; 
and  that  said  articles  wholly  (ail  to  set  forth  or  describe  the 
objects  or  work  to  be  constructed  and  maintained  by  the  com- 
pany, and  are  void,  and  that  there  is,  therefore,  no  such  cor- 
poration as  the  said  Foster's  Branch  Ditching  Company. 

Second.  That  the  said  company,  if  a  corporation  at  all,  is 
only  such  by  virtue  of  its  articles  of  association,  recorded  in 
the  recorder's  office  of  said  county,  on  the  20th  day  of  June, 
1866,  a  copy  of  which  is  filed  with  the  first  paragraph  of  the 
answer,  which  is  the  only  organization  ever  made  by  said 
company  as  a  corporation,  and  it  is  possessed  of  no  other  or 
greater  corporate  rights  and  powers  than  are  set  forth  in  said 
articles;  that  said  articles  of  association  wholly  fail  to  locate 
or  describe  the  commencement,  line,  course,  distance,  or  ter- 
mination of  any  tributaries  proposed  to  be  made  to  the  main 
ditch,  or  to  describe  the  lands  to  be  affected  by  said  tributa- 
ries; and  the  said  pretended  assessment  of  benefits  is  not 
made,  and  does  not  purport  to  be  made,  of  the  benefits  sup- 
posed to  result  from  the  construction  and  maintenance  of 
said  main  ditch,  but  from  said  main  ditch  and  a  large  num- 
ber, to  wit,  twenty  tributary  ditches,  and  the  benefits  assessed 
will  not  result  to  defendants'  said  lands  from  said  main  ditch 
solely,  without  the  construction  and  maintenance  of  said  trib- 
utaries; wherefore  they  pray  judgment  for  costs,  that  said 
corporation  has  no  existence  whatever,  and  that  the  lien  of 
the  assessment  be  annulled,  etc 

We  do  not  deem  it  necessary  to  set  out  the  articles  of 
association  for  the  purposes  of  this  decision. 

The  company  moved  the  court  to  strike  out  the  answer. 
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but  the  motion  was  overruled,  and  an  exception  was  taken 
by  a  proper  bill  of  exceptions. 

The  company  then  demurred  separately  to  each  paragraph 
of  the  answer,  on  the  ground  that  they  did  not  state  facts 
sufficient  to  constitute  a  defence  or  answer  to  the  complaint 
The  demurrers  were  overruled  by  the  court,  and  the  company 
again  excepted.  The  company  declining  to  plead  further, 
the  court  rendered  judgment  against  it,  setting  aside  the 
assessment,  declaring  that  the  company  had  no  existence  as 
a  corporation,  and  for  the  costs. 

The  motion  to  strike  out  and  set  aside  the  answer  pre- 
sents the  next  question,  the  overruling  of  that  motion  hav- 
ing been  assigned  as  error.  The  statute  of  June  12th,  1852, 
was  repealed  by  the  act  which  took  effect  May  22d,  1869,  ■ 
found  in  3  Ind.  Stat.  222.  The  proviso  to  the  sixth  section 
of  that  act  authorizes  an  appeal  from  an  assessment.  It 
provides  that  any  party  aggrieved  by  any  such  assessment 
may,  within  thirty  days  after  notice  given  of  the  filing 
of  the  assessment,  appeal  to  the  circuit  or  common  pleas 
court  of  the  county.  How  the  appeal  is  to  be  taken, 
or  how  the  case  is  to  be  disposed  of  in  the  circuit  court,  is 
not  provided  in  the  statute.  We  do  not  believe  it  was 
intended  that,  on  an  appeal  from  an  assessment,  issues  should 
be  made  by  the  filing  of  answers  and  other  pleadings.  The 
question  on  such  appeal  from  an  assessment  does  not,  we 
think,  involve  the  existence  of  the  company.  The  existence 
of  the  company  can  be  questioned  in  a  direct  proceed- 
ing by  quo  warranto,  and  we  have  held  that  it  may  be 
questioned  in  a  proceeding  to  enjoin  the  collection  of  an 
assessment,  so  far  as  to  restrain  the  enforcement  of  the  assess- 
ment in  the  particular  case.  The  articles  of  association  are 
no  part  of  the  record  on  an  appeal  from  an  assessment,  and 
defects  in  them  do  not  enter  into  the  question  as  to  the 
amount  of  the  assessment.  We  think  the  motion  to  set 
aside  the  answer  should  have  been  sustained.  We  do  not 
decide  the  question  whether  the  articles  of  association  are 
valid  or  not,  being  of  the  opinion  that  the  question  was  not 
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properly  before  the  court,  and  is  not  properly  in  the  record 
before  us. 

The' judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  strike  out  the  answer  and  for 
further  proceedings. 


Sanders,  Administratrix,  v.  Loy. 

New  Trial. — A'ewfy- Discovered  Evidence. — BUI  of  Exception. — When,  dur- 
ing [he  term  at  which  a  trial  has  been  had,  a  motion  for  a  new  trial  on  the 
ground  of  newly  -discovered  evidence  is  overruled,  to  present  such  ruling  to 
the  Supreme  Court,  the  record  on  appeal  must  contain  by  bill  of  exceptions 
the  evidence  given  on  the  former  trial  and  the  newly-discovered  evidence,  as 
they  were  shown  on  the  hearing  of  the  motion. 

Same. — Complaint. — An  application  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  made  after  the  term  at  which  a  trial  of  an  action  has 
been  had,  is  a  new  and  independent  proceeding,  and  is  by  complaint,  which 
most  state  the  evidence  given  on  the  trial  and  that  newly-discovered,  and 
an  issue  must  be  formed,  tried,  and  determined,  and  the  evidence  upon  such 
trial,  to  become  part  of  the  record,  must' be  made  so  by  bill  of  exceptions. 

Save. — Demurrer. — A  demurrer  to  a  complaint  for  a  new  trial  on  the  ground 
of  new  evidence  discovered  after  the  term  admits  the  evidence  on  the  former 
trial,  and  that  newly-discovered,  to  be  as  stated  in  the  complaint. 

From  the  Hendricks  Circuit  Court 

E.  F.  Ritter  and  L.  Riiter,  for  appellant 

L.  M.  Campbell,  for  appellee. 

Buskirk,  J. — This  was  a  complaint  for  a  new  trial  under 
section  356  of  the  code,  2  G.  &  H.  2(5,  on  the  ground  of 
newly-discovered  evidence.  A  demurrer  was  sustained  to 
the  complaint,  and  that  ruling  is  assigned  for  error. 

Various  objections  are  urged  to  the  complaint  by  counsel 
for  appellee.  The  first  is,  that  the  evidence  given  upon  the 
original  trial  is  not  put  in  the  record  by  a  bill  of  exceptions. 
The  objection  is  not  well  taken.  Counsel  seem  to  have 
confounded  this  proceeding  with  a  motion  for  a  new  trial 
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made  in  term  time,  on  the  ground  of  newly-discovered  evi- 
dence. When  the  motion  is  made  during  the  term,  it  must 
appear  that  the  new  evidence  was  discovered  after  the  trial. 
When  the  application  is  made  after  the  term  by  a  complaint, 
it  must  appear  that  the  new  evidence  was  discovered  after 
the  term  at  which  the  verdict  or  decision  was  rendered. 
When  the  application  is  made  during  the  term,  it  becomes  a 
part  of  the  original  proceedings,  and  if  the  motion  is  over- 
ruled, the  party  on  appeal  must  put  in  the  record  by  a  bill 
of  exceptions  the  evidence  on  the  original  trial  and  the 
newly-discovered  evidence  as  shown  upon  the  hearing  of 
the  motion. 

When  the  application  is  made  after  the  term  by  a  com- 
plaint, the  proceeding  is  a  new  and  independent  one,  and 
cannot  be  fastened  upon  the  former  proceeding,  which  had 
already  resulted  in  a  judgment,  and  was  no  longer  pending 
in  court  /The  application,  when  made  after  judgment  and 
at  a  subsequent  term  of  the  court,  must,  as  we  have  seen, 
be  regarded  as  an  independent  proceeding,  and  must  set  out 
the  issues  upon  the  former  trial  and  the  evidence  given  on 
such  trial,  with  the  newly-discovered  evidence.  An  issue 
must  be  formed  on  the  complaint,  and  the  issue  thus  formed 
must  be  tried  by  the  court.  Upon  such  trial,  the  plaintiff 
should  introduce  in  evidence  the  record  of  the  former  trial, 
prove  what  theevidence  was  upon  such  trial,  the  newly-discov- 
ered evidence,  and  show  that  it  had  been  discovered  since 
the  term  when  the  case  was  formerly  tried,  and  what  dili- 
gence he  had  used  to  discover  the  evidence  before  the  former 
trial.  The  defendant  should  in  like  manner  introduce  his 
evidence  orally  before  the  court  If  the  new  trial  is  refused, 
the  parry  appealing  to  this  court  should  put  into  the  record 
by  a  bill  of  exceptions  all  the  evidence,  documentary  and 
oral,  which  was  offered  and  considered  by  the  court  in  the 
application  for  a  new  trial.  When  this  is  done,  this  court 
will  have  before  it  the  issues  and  evidence  on  the  former 
trial  and  the  newly-discovered  evidence,  and  can  determine 
whether  the  court  below  improperly  refused  the  new  trial. 


NOVEMBER  TERM,  1873. 


Sandeis,  Adm'n,  v.  Loy. 


The  practice  and  rules  above  indicated  are  fully  established 
by  repeated  decisions  of  this  court:  Allen  v.  GUlum,  16 
Ind.  234;  McKee  v.  McDonald,  17  Ind.  518;  Crawford  v. 
Martin,  19  Ind.  370;  Gtidewetl  v.  Daggy,  21  Ind.  95;  Cox 
v.  Hatchings,  21  Ind.  219;  Pattisonv.  Wilson,  22  Ind.  358; 
/fame  v.  Wfcg-Af,  22  Ind.  3S3  ;  Huntington  v.  Drake,  24  Ind. 
347 ;  Freeman  v.  Bowman,  25  Ind.  236. 

The  complaint  for  a  new  trial  contained  the  following: 

1.  The  complaint,  answer,  and  reply  in  original  action. 

2.  The  exhibits  filed  with  the  complaint  and  answer. 

3.  Interrogatories  submitted  and  answers  thereto. 

4.  The  evidence  given  on  the  former  trial. 

5.  The  verdict  of  the  jury. 

6.  The  motion  for  a  new  trial. 

7.  The  newly-discovered  evidence,  including  the  affidavit 
of  the  witness  by  whom  the  newly-discovered  evidence  could 
be  established. 

8.  Allegations  in  reference  to  diligence  and  the  discovery 
of  the  new  evidence. 

9.  Prayer  for  a  new  trial. 

It  is  very  obvious  that  the  complaint  is  not  subject  to  the 
objection  that  the  evidence  upon  the  former  trial  Is  not  put 
In  the  record  by  a  bill  of  exceptions.  There  is  no  mode  in 
which  it  could  be  in  the  record  at  the  time  when  the  demur- 
rer was  filed  to  the  complaint  As  we  have  seen,  the  plain- 
tiff was  bound  to  set  out  in  the  complaint  what  he  under- 
stood the  evidence  was  upon  the  former  trial,  but  upon  the 
trial,  he  would  have  been  required  to  prove  what  the  evi- 
dence on  the  former  trial  actually  was ;  and  on  appeal  to  this 
court,  all  the  evidence  given  upon  the  application  for  a  new 
trial  would  have  to  be  set  out  in  a  bill  of  exceptions.  The 
complaint  purported  to  set  out  all  the  evidence  given  on  the 
former  trial.     This  was  sufficient 

The  next  objection  urged  to  the  complaint  is,  that  it  does 
not  show  that  reasonable  diligence  had  been  used  to  dis- 
cover the  new  evidence  before  the  former  trial.  The  orig- 
inal action  was  brought  by  the  appellant  as  administrator  de 
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bonis  nan  of  the  estate  of  Benjamin  Sanders,  deceased, 
against  the  appellee  as  one  of  the  original  administrators  of 
said  estate,  for  the  value  of  certain  personal  property  which 
it  was  alleged  he  had  converted  to  his  own  use.  It  appears 
that  Benjamin  Sanders,  deceased,  and  David  Mills  were 
partners ;  that  Loy,  the  appellee,  loaned  money  to  said  firm, 
and  was  surety  for  such  firm,  and  also  for  Sanders  individu- 
ally ;  that  to  secure  him  against  loss,  Sanders  conveyed  to 
htm  a  tract  of  land  in  the  State  of  Iowa  and  gave  him  a 
chattel  mortgage,  and  that  the  firm  assigned  to  him  certain 
notes  ;  that  the  appellee  had  sold  and  conveyed  the  Iowa 
lands  and  converted  the  proceeds  to  his  own  use ;  that  upon 
the  death  of  Sanders,  he  had  become  one  of  the  administra- 
tors of  his  estate  and  had  sold  and  applied  to  his  own  use 
personal  property  of  the  value  of  about  sixteen  hundred 
dollars.  The  purpose  of  the  action  was  to  compel  the  appel- 
lee to  account  for  such  real  estate  and  personal  property. 
There  seems  to  have  been  but  little  dispute  as  to  the  fact 
that  the  appellee  had  sold  and  appropriated  to  his  own  use 
the  proceeds  of  the  sales  of  the  real  and  personal  property 
mortgaged.  The  real  controversy  was  in  reference  to  the 
sums  which  the  appellee  had  paid  for  said  firm  and  Sanders. 
Mills,  the  former  partner  of  Sanders,  was  introduced  by  the 
appellee  as  a  witness  in  his  behalf,  to  prove  certain  payments 
of  money  for  the  firm  and  Sanders.  It  was  known  that 
Mills  had  given  to  the  appellee  a  chattel  mortgage  to  secure 
the  same  debts,  for  which  the  mortgages  by  Sanders  had 
been  given,  but  the  plaintiff  in  her  complaint  for  a  new  trial 
alleges  that  she  did  not  know  that  he  had  paid  the  appellee 
any  money  in  repayment  for  money  which  he  had  paid  on 
the  debts  of  the  firm  or  for  Sanders.  It  is  alleged  in  the 
complaint,  and  the  allegation  is  supported  by  the  affidavit  of 
Mills,  which  is  made  a  part  thereof,  that  Mills  paid  to  the 
appellee  the  sum  of  thirteen  hundred  dollars,  for  which  sum 
the  appellee  asked  and  obtained  credit  in  the  original  action. 
The  excuse  given  by  Mills  for  his  failure  to  testify  i;o  such 
payment  is,  that  he  was  not  asked  whether  he  had  paid  any 
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money  to  the  appellee.  The  excuse  given  by  the  appellant 
for  her  failure  to  make  inquiry  of  Mills  in  reference  to  such 
payment  and  the  partnership  affairs  generally  is,  that 
unfriendly  relations  existed  between  them,  and  the  entire 
absence  of  all  knowledge  or  information  on  her  part  that 
any  such  payment  had  been  made.  The  appellant  was 
placed  in  a  very  difficult  and  embarrassing  situation.  The 
death  of  her  husband  left  the  partnership  affairs  to  be  set- 
tled by  Mills,  the  surviving  partner.  The  appellee,  who  held 
a  mortgage  on  the  most  of  the  real  and  personal  estate  of 
the  decedent,  became  one  of  his  administrators.  Unfriendly 
relations  existed  between  her  and  Mills.  She  had  the  right 
to  suppose  that  Mills,  instead  of  concealing  his  knowledge 
of  such  payment,  would  have  voluntarily  given  her  informa- 
tion in  reference  thereto.  The  affidavit  of  the  appellant, 
which  is  made  a  part  of  the  complaint,  contains  the  following 
averments :  "  And  said  affiant  further  swears  that  she  had 
no  knowledge  of  said  payment  having  been  so  made  by 
said  Mills  before  the  trial  of  this  cause ;  that  said  Mills  was 
not  on  friendly  relations  with  affiant,  and  that  she  used 
all  reasonable  diligence  to  ascertain  what  said  Mills  knew 
of  all  the  matters  at  issue  in  this  suit,  but  could  learn  noth- 
ing ;  that  she  never  learned  of  said  evidence  until  after  the 
trial  of  this  cause,  and  after  the  close  of  the  term  of  court 
•at  which  said  trial  was  had  ;  and  could  not  by  reasonable 
diligence  have  discovered  said  evidence  before  the  trial ;  that 
said  Mills  was  a  witness  for  said  Loy  on  said  trial,  and  was 
not  asked  by  said  defendant's  attorney  any  question  about 
such  payment,  although  the  payment  was  well  known  to 
defendant  at  the  time,  and  that  she  did  not  ask  said  witness 
any  question  as  to  such  payment,  and  that  there  was  no  evi- 
dence given  as  to  such  payment  on  the  trial." 

We  think  the  appellant,  under  the  circumstances  stated, 
is  not  chargeable  with  culpable  negligence  in  not  ascertain* 
ing  the  fact  of  such  payment  before  the  former  trial  or  before 
the  close  of  the  term  at  which  the  trial  was  had.    She  was 
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only  required  to  use  reasonable  diligence,  and  tilts  is  averred 
We  think  the  complaint  'was  sufficient  in  this  respect. 

Finally,  it  is  earnestly  contended  by  counsel  for  appellee, 
that  as  the  evidence  given  on -the  former  trial  is  not  put  in 
the  record  by  a  bill  of  exceptions,  it  cannot  be  told  but 
that  the  evidence  of  Mills  is  cumulative  only.  The  com- 
plaint contains  what  purports  to  be  all  the  evidence  given 
on  the  former  trial.  The  demurrer  admits  all  the  allegations 
of  fact  in  the  complaint  to  be  true.  From  the  evidence  set 
out  in  the  complaint,  we  are  enabled  to  see  that  no  evidence 
was  given  on  the  former  trial  in  reference  to  such  payment. 
For  the  purpose  of  disposing  of  the  ruling  of  the  court 
below  on  the  demurrer,  we  are  bound  to  assume  what  the 
demurrer  admits,  that  the  averments  of  feet  in  the  complaint 
are  true.  If  they  are  untrue,  the  appellee  can  show  such 
feet  on  the  trial.  It  is  averred  in  the  complaint  that  the  feet 
of  such  payment  by  Mills  to  the  appellee  was  not  discovered 
until  after  the  close  of  the  term  .at  which  the  former  trial 
was  had.  This  fact  will  have  to  be  proved  upon  the  trial 
The  newly-discovered  evidence  is  material,  and,  if  true,  shows 
that  a  great  wrong  has  been  perpetrated,  and  that  such  evi- 
dence will  probably  produce  a  different  result 

We  think  the  complaint  is  sufficient,  and  that  the  court 
erred  in  sustaining  a  demurrer  thereto. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  * 
remanded,  with  directions  to  the  court  below  to  overrule 
the  demurrer  to  the  complaint,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


Bowers  v.  The  Town  of  Elwood. 

APPEAL.— Amotml  m  Centrwerry.—Suprant  Court.— Jttrisdictiim.—Tht  Su- 
preme Court  ha?  no  jurisdiction  of  an  appeal  from  a  judgment  for  one  dollar 
and  costt  in  an  action  originating  before  a  justice  of  the  peace.  , 
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From  the  Madison  Circuit  Court 

C.  D.  Thompson,  %-T.  Smith,  M.  S.  Robinson,  and  %  W. 
Lovett,  for  appellant. 

H.  D.  Thompson,  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  the  appellee  against 
the  appellant  before  a  justice  of  the  peace,  to  recover  dam- 
ages for  the  obstruction  of  a  street  Before  the  justice,  there 
was  judgment  for  costs  for  the  appellant;  and  on  appeal  to 
the  circuit  court,  there  was  judgment  against  the  appellant 
for  one  dollar  and  costs.  This  court  has  no  jurisdiction  of 
this  case,  owing  to  the  smallness  of  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs.  2  G.  &  H.  269,  sec. 
550,  and  cases  citedin  note  3  to  that  section;  Mojfiitw.  Wil- 
son, 44  Ind.  476. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 


Bardeus  v.  Hubek. 


JUDICIAL  Salk.— Salt  in  Portth.— Execution,— A.  sale  by  the  sheriff  on  execu- 
tion of  real  estate  as  an  entirety,  which  is  palpably  and  dearly  susceptible  of 
division  and  sale  in  parcels  to  satisfy  the  execution,  is  yoidj  as  where,  to  sat- 
isfy a  judgment  of  three  hundred  and  sixty-fire  dollars  and  eighty  cents  and 
costs,  there  were  sold  four  acres,  one  part  of  which  had  on  it  a  two-story  dwell- 
jag-house,  a  stable,  and  an  orchard,  and  was  worth  {rem  fifteen  hundred  dol- 
lars to  two  thousand  dollars,  and  wss  separated  by  a  fence  and  wagon  road 
from  the  other  part,  which  had  on  it  a  taw  and  grist  mill,  and  wss  worth  from 
two  thousand  dollars  to  two  thousand  fire  hundred  dollar*. 

From  the  Pulaski  Circuit  Court 

M.  -Wood  and  T.  #  Wood,  for  appellant 

Osborn,  J. — The  appellee  sued  the  appellant,  In  the  Lake 
Circuit  Court,  to  recover  possession  of  certain  real  estate  in 
that  county.  '  The  venue  was  changed  to  Pulaski  county. 
An  answer  of  general  denial  was  filed,  and  the  cause  was  tried 
by  the  court,  resulting  in  a  general  finding  for  the  appellee. 
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The  appellant  filed  a  motion  for  a  new  trial,  and  in  his  motion 
stated,  as  one  of  his  reasons  therefor,  that  the  finding  was 
not  sustained  by  the  evidence.  The  motion  was  overruled, 
and  judgment  was  rendered  on  the  finding  for  possession  of 
the  premises,  in  the  usual  form,  and  for  costs  against  the 
appellant. 

The  evidence,  as  set  out  in  the  bill  of  exceptions,  shows 
that,  on  and  for  some  time  before  the  23d  day  of  July,  1866, 
the  appellant  and  John  Huber  were  in  possession  of  the 
premises,  claiming  title  under  a  deed  of  conveyance  to  them 
as  tenants  in  common ;  that  on  that  day  the  appellant  bor- 
rowed of  John  Krost  six  or  seven  hundred  dollars,  and  he 
and  his  co-tenant,  John  Huber,  gave  to  Krost  a  general  war- 
ranty deed  for  the  premises,  without  defeasance.  On  the 
6th  day  of  September,  1867,  Krost  conveyed  the  premises 
to  the  appellee  by  quitclaim  deed.  At  the  time  of  the  con- 
veyance, the  appellee  had  full  notice  that  Krost  held  the 
title  as  a  security  for  the  money  loaned  to  the  appellant,  and 
not  otherwise. 

On  the  9th  day  of  July,  1856,-  John  Harding  and  John 
Laws  executed  a  mortgage  upon  the  premises  to  Andrew 
J.  Merton,  to  secure  the  payment  of  four  thousand  dollars, 
evidenced  by  sixteen  promissory  notes,  for  different  sums, 
and  payable  at  different  dates,  the  last  of  which  was  due 
four  years  and  three  months  from  the  date  of  the  mortgage. 
One  of  the  notes,  so  secured  by  that  mortgage,  for  the 
sum  of  two  hundred  dollars,  and  due  seventeen  months  after 
its  date,  was  assigned  to  John  Cade,  who  filed  a  complaint 
and  commenced  an  action  in  the  Lake  Common  Pleas 
for  the  foreclosure  of  the  mortgage,  making  the  mortgagors, 
the  appellant,  John  Huber,  and  the  appellee,  parties  defend- 
ants to  the  action,  and  obtained  a  judgment  of  foreclosure, 
at  the  May  term  of  that  court  for  the  year  1870,  for  the 
sum  of  three  hundred  and  sixty-five  dollars  and  eighty  cents, 
and  costs,  without  relief  from  appraisement  laws.  A  copy 
of  the  order  of  sale  and  judgment  was  issued  by  the  clerk, 
and  delivered  to  the  sheriff  of  Lake  county  for  service,  who, 
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after  the  usual  notice,  and  after  an  oner  of  the  rents  and 
profits  for  seven  years,  without  a  bidder,. sold  the  premises 
to  the  appellee  for  four  hundred  and  twenty-nine  dollars 
and  seventy-five  cents,  and  on  the  18th  day  of  June,  1870, 
executed  to  him  a  deed  therefor. 

The  property  contained  four  acres,  upon  which  was  a 
pretty  large  two-story  dwelling-house,  a  stable,  orchard,  and 
asaw  and  grist  mill.  The  dwelling-house,  stable,  and  orchard 
were  on  one  part  of  the  lot,  and  the  mills  on  the  other.  A 
lane,  or  wagon  road,  ran  between  the  house-lot  and  mill-lot, 
There  was  a  board  fence  between  the  two  lots,  and  the  lane, 
or  road,  ran  close  up  to  the  fence,  on  the  side  toward  the 
mills.  The  lot  on  which  the  mills  stand  is  nearly  all  open. 
The  dwelling-house,  stable,  and  orchard,  at  the  time  of  the 
sale  by  the  sheriff,  were  worth  from  fifteen  hundred  dollars 
to  two  thousand  dollars,  and  the  mill  property  was  worth 
from  two  thousand  to  two  thousand  and  five  hundred  dollars. 
The  house  and  mills  were  from  sixty  to  eighty  rods  apart 

From  the  evidence,  it  is  clear  that  Krost  held  the  title  to 
the  land  only  as  a  security  for  the  money  loaned  to  the 
appellant,  and  the  appellee  received  (the  conveyance  from 
Krost  with  notice  of  that  fact  The'  deed  was  nothing  but 
a  mortgage,  and  gave  Krost  no  right  to  the  possession  of 
the  land.  The  quitclaim  to  the  appellee,  he  having  notice 
that  Krost  was  only  a  mortgagee,  could  only  operate  as  an 
assignment  of  the  mortgage,  and  gave  to  him  no  more  right 
to  the  possession  of  the  land  than  Krost  had. 

It  is  also  clear  that  the  property  was  divisible,  and  should 
have  been  offered  in  parcels.  Sec.  466,  2  G.  &  H.  249,  pro- 
vides, that  "if  the  estate  shall  consist  of  several  lots,  tracts, 
and  parcels,  each  shall  be  offered  separately ;  and  no  more  of 
any  real  estate  shall  be  offered  for  sale,  than  shall  be  neces- 
sary to  satisfy  the  execution,  unless  the  same  is  not  suscep- 
tible of  division." 

In  Tyler  v.  WUkerson,  27  Ind.  450,  it  was  said,  on  page 
453.  that  a  sale  of  several  tracts  of  land  in  one  body  is  void, 
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and  that  the  proposition  was  not  open  to  discussion  in  this 
court 

In  Piel  v.  Brayer,  30  Ind.  332,  it  was  held,  that  if  the  land 
offered  by  the  sheriff  consists  of  separate  parcels,  it  is  the 
imperative  duty  of  the  sheriff,  under  the  statute,  to  offer  the 
parcels  separately;  and  if  it  consists  of  a  single  tract  or 
body,  and  is  susceptible  of  division  without  injury,  and  the 
sale  of  the  whole  is  not  necessary  to  satisfy  the  execution, 
he  is  required  to  divide  it,  and  to  offer  at  one  time  only  so 
much  of  it  as  may  be  necessary  to  satisfy  the  judgment, 
interest,  and  costs.  The  same  thing  has  been  frequently 
held  by  this  court.  We  cite  some  of  the  cases :  CatUtt  v. 
Gilbert,  23  Ind.  614 ;  Banks  v.  Bales,  16  Ind.  423 ;  Reed  v. 
Diven,  7  Ind.  189. 

In  Banks  v.  Bales,  supra,  the  purchaser  was  a  stranger  to 
the  judgment.  Land  of  the  value  of  five  hundred  dollars 
had  been  sold  to  satisfy  an  execution  for  less  than  fifty  dol- 
lars, when  the  land  was  susceptible  of  division.  The  court 
said :  "  The  sale  cannot  be  upheld,  and  the  sheriff's  deed  is, 
therefore,  a  nullity. 

The  evidence  in  the  case  at  bar  shows  that  property  of  the 
value  of  between  four  and  five  thousand  dollars  was  sold  in 
one  body  to  the  appellee,  for  four  hundred  and  twenty-nine 
dollars  and  seventy-five  cents,  to  satisfy  an  order  of  sale  for 
three  hundred  and  sixty-five  dollars  and  eighty  cents,  and 
costs,  when  it  was  susceptible  of  division  into  two  parcels, 
one  of  which  was  worth  from  fifteen  hundred  to  two  thou- 
sand dollars,  and  the  other  from  two  thousand  to  two  thou- 
sand five  hundred  dollars.  We  are  not  advised  of  the  precise 
sum  due  on  the  judgment  at  the  time  of  the  sale;  but  from 
the  amount  bid,  we  think  we  may  well  presume  that  that 
was  the  sura  then  due.  The  sheriff  should  have  offered  the 
land  in  parcels  before  offering  it  in  a  body.  This  he  failed 
to  do,  and  the  sale  cannot  be  upheld. 

We  do  not  mean  to  decide  that  if  a  sheriff  shall  sell  the 
whole  of  a  single  tract  or  parcel  of  land,  when  it  is  suscep- 
tible of  division  without  injury,  and  when  a  sale  of  a  part  of 
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it  would  satisfy  the  execution,  the  sale  is  necessarily 
void.  We  think  the  provision  that  "  no  more  of  any  real 
estate  shall  be  offered  for  sale,  than -shall  be  necessary  to  sat- 
isfy the  execution,  unless  the  same  is  not  susceptible  of  ■, 
division,"  requires  the  sheriff  to  exercise  a  sound  discretion  1 
in  offering  real  estate  for  sale  on  execution,  where  there  has 
been  no  actual  division  made,  and  it  is  at  the  time  in  one 
tract  or  parcel.  It  is  not  enough  that  there  maybe  an  hon- 
est difference  of  opinion  as  to  the  propriety  of  a  division. 
But  it  must  be  so  palpable  and  clear  that  the  sale  should 
have  been  in  parcels,  that  a  sale  without  division  would 
operate  as  a  fraud  upon  the  execution  defendant,  and  show 
that  the  sale  of  the  whole  tract  was  an  abuse  of  official  dis- 
cretion. In  our  opinion,  the  evidence  shows  that  in  this 
case.  See  Wright  v.  Yetts,  30  Ind.  185,  and  Voss  v.  John- 
son, 41  Ind.  19. 

The  judgment  of  the  said  Pulaski  Circuit  Court  is  reversed, 
with  costs.  The  cause  is  remanded,  with  instructions  to 
that  court  to  grant  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


The  Greensbohgh,  Milford.  and  Hope  Turnpike  Com- 
pany V.   McCORMICK,  AND  POWELL  V.  McCoRMICK  ET  AL. 

Tubnvikb. — Mcrtgtijrt. — Construction  of  Statute. — Under  the  provision  of  the 
statute  (I  G.  &  H.  479,  tec.  31),  that  n  turnpike  company  may  borrow  money 
to  be  used  in  the  construction  of  it*  road  or  in  paying  for  materials  pur- 
chased for  its  construction,  and  may  mortgage  its  road  to  secure  the  pay- 
ment of  the  money  to  borrowed,  nch  company  may  mortgage  its  rood  to 
secure  the  payment  of  money  due  a  contractor  for  constructing  the  road. 

Same. — A  turnpike  company  may  mortgage  any  portion  of  its  road  as  well  as 
the  whole  of  it. 

5am*.— Pnvtrj— A  power  given  by  the  board  of  director*  to  the  president 
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of  a  turnpike  company  to  mortgage  the  entire  road  authorise*  a  mortgage 
of  a  part  of  the  road. 

From  the  Bartholomew  Circuit  Court. 

S.  Stansifer,  for  appellants. 

IV.  W.  Herod  and  F.  Winter,  for  appellees. 

Buskirk,  J. — The  questions  in  the  above  cases  are.  the 
same,  and  will  be  considered  together. 

In  the  first  case,  the  action  was  for  the  foreclosure  of  a 
mortgage  executed  by  appellant  on  a  part  of  its  road. 

In  the  other  case,  Powell,  one  of  the  stockholders  of  the 
turnpike  company,  sought  to  enjoin  a  sale  under  the  decree  of 
foreclosure  in  favor  of  McCormick. 

The  complaint  in  the  first  case  alleged,  in  substance,  that 
prior  to  the  execution  of  the  note  and  mortgage  upon  which 
the  action  was  based,  the  appellant  was  engaged  in  the  con- 
struction of  a  gravel  road  from  Greensburgh,  in  Decatur 
county,  to  Hope,  in  Bartholomew  county ;  that  McCormick 
was  one  of  the  contractors  for  the  construction  of  a  portion 
of  such  road ;  that  appellant  agreed,  from  time,  to  time,  as 
the  work  progressed,  to  pay  appellee  moneys  on  account  of 
the  work  performed  and  materials  furnished  by  him ;  that 
appellee  performed  his  contract,  which  amounted  to  one 
thousand  two  hundred  dollars,  no  moneys  having  been  paid 
or  advanced  to  him  by  the  company ;  that  on  the  20th  day 
of  August,  1870,  the  company  having  reduced  the  debt  to 
one  thousand  and  seven  dollars,  executed  its  note  to  Mc- 
Cormick for  that  amount  at  one  day  ;  that  on  the  12th  day  . 
of  August,  1871,  the  company,  by  its  president,  executed  to 
appellee  a  mortgage  on  a  part  of  the  road,  to  secure  the  pay- 
ment of  the  note.  The  mortgage  was  filed  with  the  com- 
plaint, from  which  it  appears  that  it  embraced  that  portion 
of  the  road  in  Bartholomew  county,  being  six  or  seven 
miles ;  the  entire  distance  of  the  road  being  about  twenty- 
six  miles.  The  mortgage  also  set  forth  the  authority  of  the 
president  to  execute  the  same,  which  is  as  follows : 

"  August  1 2th,  1871.    On  motion  of  Wm.  L.  Perry,  sec- 
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onded  by  H.  G.  Wooley,  it  was  ordered  that  the  president 
mortgage  the  road  to  the  creditors  of  said  road,  to  secure 
them  in  their  claims  against  said  company." 

The  defendant  filed  written  motion  as  follows : 

"The  defendant  moves  the  court  to  strike  from  said 
amended  substituted  complaint  the  mortgage  and  the  aver- 
ments relative  thereto  and  the  prayer  for  foreclosure  of  said 
mortgage,  because, 

"  1.  The  defendant  had  no  power  to  mortgage  said  road  of 
defendant  or  any  portion  thereof,  to  secure  the  debt  men- 
tioned and  described  in  the  complaint. 

"2.  The  defendant  had  no  legal  right  to  mortgage  that  por- 
tion of  said  road  described  in  the  mortgage ;  the  power  con- 
ferred upon  the  corporation  being  to  mortgage  the  whole 
road,  and  not  a  part  thereof. 

"  3.  Underthe  order  of  the  board  of  directors,  as  setforth 
in  the  complaint,  the  president  had  no  authority  to  mort- 
gage a  part  or  fraction  of  defendant's  road." 

Hie  motion  was  overruled,  and  defendant  excepted. 

The  defendant  answered  in  two  paragraphs;  the  first 
averring  that  defendant's  road,  when  said  mortgage  was  exe- 
cuted, was  completed  from  Greensburgh  to  Hope,  a  distance 
of  twenty-six  miles ;  and,  second,  that  said  president  never 
had  any  right  or  authority  to  execute  said  mortgage,  other 
than  that  set  forth  in  the  mortgage  itself. 

Demurrers  were  sustained  to  each  paragraph  of  the  answer, 
and  the  appellant  excepted. 

Three  questions  are  argued  by  counsel  for  appellant,  and 
they  are: 

1.  Could  the  company  mortgage  its  road  to  secure  a  debt 
of  the  character  described  in  the  complaint  ?  In  other  words, 
can  a  turnpike  company  mortgage  its  road  to  secure  any 
indebtedness  other  titan  for  borrowed  money  to  aid  in  the 
construction  of  its  road? 

2,  Can  a  turnpike  company  mortgage  a  part  or  fraction 
of  its  road? 

Vox.  XLV.— 16 
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3.  Had  the  president  of  the  company  the  power,  under  the 
authority  conferred  upon  him,  to  mortgage  a  portion  of  the 
road  only? 

It  is  provided  by  statute  that  a  turnpike  company  may 
borrow  money  to  be  used  in  the  construction  of  its  road,  or 
in  paying  for  materials  purchased  for  its  construction,  and 
may  mortgage  its  road  to  secure  the  payment  of  the  money 
so  borrowed.  1  G.  &  H.  479,  sec  21.  The  evident  purpose 
-of  the  legislature  was  to  assist  such  companies  in  the  con- 
struction of  their  roads.  The  present  case  does  not  come 
within  the  letter  of  the  statute,  but  in  our  opinion  it  is  within 
the  spirit  and  purpose  of  the  enactment.  The  appellee,  under 
a  contract  with  the  appellant,  constructed,  with  his  own  means 
and  in  reliance  upon  the  promises  of  the  company  to  advance 
money,  a  portion  of  its  road.  The  company  accepted  the 
work,  and  instead  of  paying  in  money,  gave  its  note  and  a 
mortgage  on  a  part  of  the  road  to  secuce  its  payment  The 
appellant  was  indebted  to  the  appellee  formaterials  furnished 
and  work  done  in  the  construction  of  its  road.  It  is  conceded 
that  the  appellant  might  have  borrowed  money  of  any  other 
.  person  to  pay  appellee,  and  might  have  mortgaged  its  road 
to  secure  the  money  so  borrowed.  We  are  unable  to  dis- 
cover any  valid  reason  why  the  appellant  might  not  mort- 
gage its  road  to  the  appellee  to  secure  a  debt  created  for  its 
construction.  Practically  and  in  legal  effect,  it  amounts  to 
the  same  thing,  as  mortgaging  the  road  to  secure  money 
borrowed  to  pay  for  the  construction  of  the  road.  We  think 
the  appellant  had  the  power*  under  the  statute  to  mortgage 
Its  road  to  secure  the  debt  due  the  appellee.  See  sections 
21  and  22  of  the  act  of  May  12th,  1852, 1  G.&H.479.  Counsel 
for  appellant  has  presented  some  very  strong  reasons  against 
the  policy  and  expediency  of  a  railroad  or  turnpike  company 
mortgaging  a  part  of  its  road,  which,  in  the  absence  of  a  stat- 
ute on  the  subject,  would  have  great  weight  with  us ;  but  as 
it  is  expressly  provided  by  positive  law  that  such  companies 
may  mortgage  "  the  whole  or  any  portion  of  their  road  and 
its  appurtenances,"  we  shall  have  to  be  governed  by  the  statr 
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ute.  Se«  Act  of  March  5th,  1859, 1  G.&H.489.  Theabove 
recited  act  was  amended  during  the  session  of  1867,  but 
bo  much  of  it  as  authorizes  the  mortgaging  of  "a  portion 
of  the  road  and  its  appurtenances"  was  re-enacted  and  con- 
tinued in  force.    See  Acts  1867,  p.  17a 

On  the  14th  of  February,  1859,  I  G.  &  H.  521,  the  leg- 
islature passed  an  act  amending  the  first  section  of  an  act 
approved  February  5th,  1852,  by  which  railroad,  plank  road 
turnpike  road,  and  macadamized  road  companies  and  all  com- 
panies organized  for  the  manufacture  of  railroad  or  other 
iron,  gas  and  bridge  companies,  are  authorized  to  borrow 
money  and  to  secure  the  repayment  thereof  by  mortgage. 
The  principal  purpose  of  the  amendment  was  to  include  the 
manufacturing  companies  named.  This  act  does  not  in  terms 
authorize  the  mortgaging  of  a  portion  of  the  road,  but  in 
our  opinion  it  would  not  repeal  by  implication  the  act  of 
March  5th,  1859,  if  that  act  had  not  been  amended.  But 
whatever  doubt  may  have  existed  on  that  subject  is  removed 
by  the  act  of  1867,  in  which  the  power  to  mortgage  the 
whole  or  any  portion  of  the  road  is  re-enacted. 

In  our  opinion,  the  appellant  had  full  power  to  mortgage 
a  portion  of  its  road. 

It  is,  however,  contended  by  counsel  for  appellant,  that 
conceding  that  the  board  of  directors  might  have  authorized 
the  president  to  mortgage  a  portion  of  the  road,  they,  in 
fact,  authorized  him  to  mortgage  the  whole  of  the  road,' and 
consequently  did  not  confer  on  him  power  to  mortgage  only 
a  portion  of  the  road. 

In  our  opinion,  the  argument  is  unsound.  We  think  the 
power  to  mortgage  the  whole  road  carried  with  it  the  power 
to  mortgage  a  portion  of  the  road,  if  the  creditors  were  will- 
ing to  accept  a  mortgage  of  a  part,  instead  of  the  whole. 
Nor  do  we  see  how  the  appellant  can  justly  complain  of  the 
action  of  its  president  If  the  authority  conferred  had  been 
to  mortgage  a  part,  and  the  president  had  mortgaged  the 
whole  road,  the  appellant  might  be  heard  to  say  that  the 
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president  had  exceeded  his  authority.  Angell  &  Ames 
Corp.,  9th  ed.,  p.  160. 

We  have  not,  in  view  of  the  statutes  above  cited,  found 
it  necessary  to  enquire  and  determine  how  far  the  right  of 
the  appellant  to  mortgage  its  road  existed  independent  of 
our  statute.  As  to  the  common  law  powers  of  a  corpora- 
tion to  mortgage  its  property,  see  Angell  &  Ames  Corp., 
sees.  187-192,  pp.  158-165,  9th  ed. 

We  see  no  error  in  this  case.  It  necessarily  and  unavoid- 
ably results  that  if  the  appellant  possessed  the  power  to 
execute  the  mortgage  in  question,  and  if  the  proceedings  in 
the  action  to  foreclose  the  mortgage  were  regular  and 
legal,  Powell,  as  a  stockholder,  had  no  right  to  enjoin  a 
sale  upon  such  foreclosure.  The  court  below  sustained  a 
demurrer  to  the  complaint  of  Powell,  and  this  ruling  is 
assigned  for  error.    We  think  the  ruling  was  correct 

The  judgments  in  both  of  these  cases  are  affirmed,  with 
costs. 


Widener  et  al.  v .  The  State,  ex  rel.  Sumner  et  al. 

Practice, — Demurrer. — When  die  general  denial  and  a  special  paragraph  of 
answer  are  riled,  it  is  not  error  to  sustain  a  demurrer  to  the  special  paragraph 
when  the  matters  pleaded  therein  can  be  given  in  evidence-  under  the  general 

JDSTICX  OF  the  Peace. — Sureties. — Where  a  justice  of  the  peace  receives  a 
note  for  collection,  in  his  official  capacity,  and  collects  the  same,  and  appro- 
priates the  proceeds  to  his  own  use,  the  sureties  on  his  official  bond  are  liable 
therefor  to  the  party  injured. 

New  Trial. — Demurrer. — Error  in  ruling  upon  a  demurrer  U  not  a  ground 
for  a  new  trial. 

From  the  Montgomery  Common  Pleas. 

y.  M.  Cowan  and  M.  D.  White,  for  appellants. 

P.  S.  Kennedy  and  W.  T.  Brush,  for  appellees. 


NOVEMBER  TERM,  1873. 


Widener  si  ai.  v.  The  Stale,  ex  rtl.  Sumner  el  al. 

Downey,  C.  J, — This  was  an  action  against  the  sureties 
of  a  justice  of  the  peace,  the  justice  being  dead.  It  was 
alleged  that  the  relators  placed  in  the  hands  of  the  justice, 
in  his  official  capacity,  a  note,  for  collection ;  that  he  had 
received  the  money,  and  had  failed  to  pay  the  same  over, 
etc.  A  demurrer  to  the  complaint  was  filed  by  the  defend- 
ants, and  overruled  by  the  court  This  is  the  first  alleged 
error. 

Counsel  for  the  appellants  do  not  point  out  any  defect  in 
the  complaint,  and  we  fail  to  see  any. 

The  defendants  answered  in  two  paragraphs.  The  first 
was  a  general  denial,  and  the  second  was  intended  to  con- 
trovert the  fact  that  the  note  was  received  and  collected  by 
the  justice  of  the  peace  in  his  official  capacity. 

A  demurrer  filed  by  the  plaintiff  to  the  second  paragraph 
of  the  answer  was  sustained  by  the  court;  and  this  is  the 
second  alleged  error. 

The  complaint  alleged,  as  it  was  necessary  that  it  should 
do,  that  the  money  was  received  by  the  justice  of  the  peace 
in  his  official  capacity.  The  general  denial  put  this  part  of 
the  complaint  in  issue,  and  there  was  no  necessity  for  further 
pleading  on  that  subject  The  defendants  cannot  complain 
of  this  action  of  the  court 

The  cause  was  tried  on  the  issue  formed  by  the  general 
denial,  and  there  was  a  finding  for  the  plaintiffs,  a  motion 
for  a  new  trial  overruled,  and  judgment  rendered  for  the 
plaintiffs.  The  next  and  only  other  alleged  error  is  the  over- 
ruling of  the  motion  for  a  new  trial.  The  grounds  of  the 
motion  for  a  new  trial  were : 

1 .  That  the  finding  of  the  court  was  not  sustained  by  suf- 
ficient evidence,  and  was  contrary  to  law ;  and, 

2.  The  overruling  of  the  demurrer  to  the  complaint,' and 
the  sustaining  of  the  demurrer  to  the  second  paragraph  of 
the  answer. 

The  evidence  showed  that  the  note  was  received  by  the 
justice  of  the  peace  in  his  official  capacity,  and  that  it  was 
collected  by  him  without  process  or  judgment    In  our 
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opinion,  the  evidence  was  sufficient.  Counsel  discuss  the 
question  as  to  excessive  damages ;  but  this  question  was 
not  made  in  the  motion  for  a  new  trial,  and  is  not,  therefore, 
in  the  record.  The  action  of  the  court  on  the  demurrers  is 
not  ground  for  a  new  trial,  and  has  already  been  spoken  of. 
The  judgment  is  affirmed,  with  five  per  cent  damages  and 


[   «     2m| 
flee    «7[ 


Likjhjwv.  Dehfsbt. 


DA1U0B&— /MSqp— Special  damages  cannot  be  recovered  in  as  action  for 
the  breach  of  a  contract,  unless  they  arc  alleged  in  the  complaint.  In  the 
absence  of  such  allegations,  the  plainti*^  Is  limited  in  bis  recovery  to  such 
damage*  as  naturally  arise  from  the  breach  of  the  contract. 

IrraTRTJtrnoHs.— AfttaL—  When  the  pleadings  show  that  no  evidence  count 
bare  been  admitted  which  would  have  rendered  proper  an  instruction  which 
was  given,  the  judgment  will  be  reversed  by  the  Supreme  Court,  iMwacjl 
the  evidence  be  not  in  the  record. 

From  the  Hamilton  Circuit  Court. 

D.  Moss  and  R  M.  Trissol,  for  appellant 

Buskirk,  J. — This  action  originated  before  a  justice  of  the 
peace,  and  was  instituted  by  the  appellee  to  recover  from 
the  appellant  damages  alleged  to  have  been  sustained  by  a 
breach  of  contract  The  material  allegations  of  the  com- 
plaint were  these :  That  in  the  month  of  July,  1871,  the 
plaintiff  contracted  with  the  defendant  to  sow  wheat  on  forty 
acres  of  ground,  on  the  farm  of  the  defendant,  during  the 
tall  of  that  year ;  that  the  defendant  was  to  furnish  him  with 
a  team,  farming  implements,  and  seed,  for  the  purpose  of 
seeding  said  .ground;  and  the  plaintiff  was  to  give  the 
defendant  one-third  of  the  crop  of  wheat  when  the  same  was 
harvested  and  threshed;  that,  in  pursuance  of  said  contract, 
he  entered  upon  the  premises  of  the  defendant,  plowed,  and 
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broke  up  about  twenty  acres  of  ground,  preparatory  to 
sowing  the  wheat,  when  the  defendant  refused  to  furnish 
him  with  a  team  or  fanning  implements,  and  refused  to 
allow  him  to  proceed  with  the  fulfilment  of  his  contract, 
but  in  violation  of  his  contract,  and  the  rights  of  the  plain- 
tiff, entered  upon  the  said  ground  and  appropriated  to  his 
own  use  the  labor  of  the  plaintiff;  whereby  the  plaintiff  has 
been  damaged  in  the  loss  of  his  crop  of  wheat  in  the  sum 
of  one  hundred  and  seventy-five  dollars.  For  which  sum 
judgment  was  demanded. 

The  second  paragraph  was  for  work  and  labor  done  at  the 
'defendant's  request,  of  the  value  of  one  hundred  dollars. 

There  was  judgment  in  the  justice's  court  in  favor  of 
plaintiff  in  the  sum  of  thirty-two  dollars  and  thirty  cents, 
from  which  the  defendant  appealed  to  the  circuit  court, 
where  he  answered  in  two  paragraphs ;  first,  the  general 
denial ;  the  second  was  by  way  of  cross  complaint,  claiming 
damages  against  the  plaintiff  resulting  from  a  want  of  proper 
care  of  the  team,  farming  implements,  and  other  property 
entrusted  to  him  by  the  defendant,  in  part  performance  of 
the  contract  set  out  in  the  complaint ;  that  the  plaintiff  vio- 
lated the  terms  of  said  contract  by  his  carelessness  and  neg- 
lect in  the  care,  treatment,  and  management  of  a  certain 
mare,  of  the  value  of  two  hundred  dollars,  entrusted  to  him 
for  the  purpose  of  performing  the  labor  undertaken;  by 
reason  of  which  want  of  proper  care,  neglect,  etc,  the  said 
mare  became  sick  and  died,  to  the  damage  of  the  defendant 
in  the  sum  of  two  hundred  dollars. 

The  cause  was  submitted  to  a  jury  for  trial,  and  resulted 
In  a  verdict  for  plaintiff  of  twenty-eight  dollars  and  fifty- 
nine  cents.  The  court  overruled  a  motion  for  a  new  trial,  and 
rendered  judgment  on  the  verdict. 

The  reasons  for  a  new  trial  were  the  giving  of  a  certain 
instruction,  and  the  exclusion  of  competent  evidence. 

The  instruction  complained  of  was  as  follows:  "2.  Undo 
the  first  paragraph  of  the  complaint,  if  the  plaintiff  has 
proven  by  a  preponderance  of  all  the  evidence,  that  he  did 
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make  a.  contract  with  the  defendant,  by  which  contract  the 
defendant  was  to  furnish  ground,  wheat,  seed,  teams,  and 
tools,  with  which  to  cultivate  and  harvest  the  crop  of  wheat, 
and  that  at  threshing  time  the  defendant  was  to  have  two- 
thirds  of  the  wheat  in  the  bushel,  and  the  plaintiff  was  to 
have  one-third  of  the  wheat  in  the  bushel  as  a  compensation 
or  reward  for  the  labor  he  was  to  perform  in  the  cultivation 
and  harvesting  of  the  wheat  and  doing  and  performing  what 
work  he  was  to  perform  about  the  wheat  crop ;  and  that 
after  making  the  contract,  the  plaintiff  entered  upon  the 
work,  and  did  a  part  of  the  work  of  preparing  the  ground 
for  the  wheat  crop,  and  before  completing  the  work  he  was 
to  do  maturing  the  crop,  the  defendant,  by  his  act,  refused 
to  permit  the  plaintiff  to  complete  the  crop,  and  to  do  all 
the  work  the  plaintiff  had  engaged  to  do,  and  the  defend- 
ant then  appropriated  whatever  of  work  the  plaintiff  had 
done ;  the  plaintiff  will  be  entitled  to  recover  for  his  work 
done  upon  the  contract  and  appropriated  by  the  defendant ; 
and  the  measure  of  his  damages  will  be  what  the  work  done 
by  him  was  worth  under  the  contract  made  by  him  with  the 
defendant  To  illustrate :  If  the  evidence  shows  you  that 
the  plaintiff's  interest  in  the  crop  would  have  been  worth, 
if  the  plaintiff  had  done  all  the  work  he  contracted  to  do, 
the  sum  of  three  hundred  dollars  to  him,  and  that  the  plain- 
tiff did  one-fourth  of  the  work  which  he  was  to  do,  then 
he  is  entitled  to  one-fourth  part  of  the  three  hundred  dollars ; 
and  if  he  did  one-half  the  work,  then  he  is  entitled  to  one- 
half  of  the  three  hundred  dollars." 

The  evidence  is  not  in  the  record,  but  we  can  readily  see 
from  the  averments  in  the  complaint,  that  no  evidence  could 
have  been  admitted  which  would  have  rendered  the  instruc- 
tion proper.  The  principal  objection  urged  to  the  instruc- 
tion is,  that  there  being  no  special  damages  stated  in  the 
complaint,  the  plaintiff  was  confined  in  his  recovery  to  such> 
damages  only  as  naturally  arise  from  the  breach  complained  of, 
and  that  if  the  damages  claimed  do  not  naturally  arise  from 
that  fact,  they  cannot  be  recovered,  unless  they  are  particularly 
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stated  In  the  complaint;  and  not  then,  if  they  are  not  prox- 
imate, We  think  the  objection  is  well  taken.  The  general 
averment  in  the  complaint,  that  the  plaintiff  had  been  damaged 
in  the  loss  of  his  crop,  does  not  comply  with  the  rule  which 
requires  that  special  damages  shall'be  particularly  stated  in  the 
complaint.  In  the  absence  of  such  allegations,  the  plaintiff 
was  limited  in  his  recovery  to  such  damages  as  naturally  arose 
from  the  breach  of  the  contract,  which  would  have  been  the 
value  of  the  work  done  in  part  performance  of  the  contract. 
The  views  expressed  are  fully  sustained  by  the  authorities. 
1  Chit  PI.  39S-6 ;  Armstrongv,  Percy,  5  Wend.  535;  Olmstead 
v.Burke,  25  III.  86;  Furlong  v.  Polleys,  30  Maine,  491;  Toy- 
lor  v.  Maguire,  13  Mo.  517 ;  Lents  v.  Chateau,  42  Pa.  St.435 ; 
Fleming  v..5«v&,48  Pa.  St  309;  3  Pars. Con.  i8g,etseo.;  Wat- 
sort  v.  The  Ambergate,  etc..  Railway  Co.,  3  Eng.  L.  &  Eq.497 ; 
HamUnv.The  Great  NorthernRailwayCo.,ii'Exi%.'L.SLEfi.ii$. 

In  Olmstead  v.  Burke,  supra,  it  is  said  that  "  it  is  a  rule 
of  pleading,  wherever  the  damages  sustained  have  not  neces- 
sarily accrued  from  the  act  complained,  of,  and  consequently 
are  not  implied  by  law,  then,  in  order  to  prevent  surprise  on 
the  defendant,  the  plaintiff  must  state  the  particular  damage 
he  has  sustained,  or  he  will  not  be  permitted  to  give  evidence 
of  it" 

General  damages  are  such  as  the  law  implies  or  pre- 
sumes to  have  accrued  from  the  wrong  complained  of.  Spe- 
cial damages  are  such  as  really  took  place  and  are  not 
implied  by  law.  1  Chit.  PI.  395.  In  the  present  case,  the 
law  could  not  necessarily  imply  that  the  plaintiff  had  sus- 
tained damage  by  the  act  complained  of  beyond  such  as 
reasonably  and  naturally  resulted,  and  therefore  it  was 
necessary  and  essential  that  the  complaint  should  have 
shown  with  particularity  the  resulting  damage. 

The  instruction  was  wrong  upon  another  ground.  The 
jury  were  told  that  the  plaintiff  was  entitled  to  recover  the 
same  damages  as  though  he  had  performed  all  that  he  was 
required  by  the  terms  of  the  contract  to  do.  Conceding, 
without  deciding,  that  the  true  measure  of  damages,  in  case 
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.  special  damages  are  alleged,  would  be  his  share  hi  the  profits, 
or  the  value,  of  the  wheat  raised,  there  should  be  deducted 
from  such  amount  the  reasonable  value  of  the  labor  which 
the  plaintiff  was  required  to  but  did  not  perform,  in  sowing 
and  harvesting  the  wheat  Clark  v.  MarsigRa,  I  Den.  317. 
In  our  opinion,  tile  court  erred  in  giving  the  instruction 
complained  of,  for  which  error  the  judgment  must  be 
reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded  for  a  new  trial  in  accordance  with  this  opinion. 


Pratt  etalc  Luther  bt  ax. 

Town  Trostms.— Filing  Ctrtificatt  ef  EUaioH.—V^naa*  elected  as  troa- 
tees  of  a  town  have  no  power  to  act  officially  until  a  certificate  of  their  elec- 
tion has  been  filed  in  the  office  of  the  clerk  of  the  circuit  court. 

Same. — Sab  of  Land  to  Team. — One  trustee  of  a  town,  in  connection  with  a 
partner,  contracted  with  the  other  trustees  to  sell  to  the  town  a  tract  of  land 
for  a  cemetery,  and  the  Tendon  executed  a  deed  and  received  orders  on  the 
town  treasurer  for  the  purchase-money. 

Held,  that  the  contract  was  voidable  at  the  election  of  die  vendee.  A  trus- 
tee cannot  occupy  the  doable  and  inconsistent  position  of  vendor  and  par- 
chaser  ;  and  the  fact  that  he  may  temporarily  vacate  his  scat  and  declina 
to  act  as  trustee  while  his  own  proposition  of  sale  is  pending,  does  not  alter 
the  transaction.  It  is  his  duty  to  act  and  to  give  the  town  the  benefit  of  his 
unbiassed  judgment. 

Same.  —  Power  to  Centra*  DtUs.—Th*  trustees  of  towns  are  prohibited  by 
statute  from  borrowing  money  or  contracting  a  debt,  except  upon  the  petition  of 
five-eighths  of  the  citizen  tax-payers  of  the  town;  therefore,  a  purchase  cat 
cemetery  grounds  on  credit,  in  the  absence  of  such  petition,  is  unauthorized 
and  void. 

From  the  Lake  Common  Pleas. 

A.  L.  Osbom,  W.  H.  Calkins,  and  W.  A.  Woods,  for  appet 
lants. 

M.  WW  and  T.  X  W*i,  for  appellee*. 
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Buskirk,  J.— This  was  a  proceeding  by  the  appellees 
against  the  appellants,  to  cancel  and  set  aside  as  fraudulent, 
illegal,  and  void,  the  sale  of  certain  real  estate  to  the  trus- 
tees of,  and  in  trust  for,  the  town  of  Crown  Point,  for  a  cem- 
etery, and  to  perpetually  enjoin  the  payment  and  collection 
of  certain  orders  or  warrants  issued  by  and  in  the  name  of 
said  incorporated  town  in  payment  for  such  real  estate. 

There  was  issue,  trial  by  the  court,  a  special  finding,  and 
proper  exceptions.  ■ 

The  facts  as  found  by  the  court  are-  as  follows :  "  And  now 
again  come  the  plaintiffs,  and  the  defendants,  Pratt  and 
Ruschly,  by  their  attorneys,  ask  that  the  court  find  specially 
the  facts  and  conclusions  of  law  herein.  Whereupon  the 
court  finds  that  on  the  2d  day  of  May,  1870,  the  town  of 
Crown  Point  was  a  corporation  duly  organized  and  exist- 
ing under  the  general  laws  of  the  State  of  Indiana,  and  that 
the  defendants  Pratt,  Taylor,  and  Hartrepee,  on  the  day  last 
aforesaid,  were  elected  trustees  of  said  town  and  entered 
upon  their  duties  as  such  trustees,  and  continued  to  act  and 
discharge  the  duties  of  trustees  for  said  town  until  the  1st 
day  of  May,  1871,  when  and  at  which  said  last  date  said 
defendants  Adam  Schmal,  John  H.  Myers,  and  Zorah  F. 
Summers  were  elected,  and  immediately  entered  upon  the 
duties  of  their  said  office,  as  the  successors  of  said  Pratt, 
Taylor,  and  Hartrepee ;  that  no  certificate  of  election  of  said 
Pratt,  Taylor,  and  Hartrepee  was  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  said  county  until  after  the  elec- 
tion and  qualification  of  their  successors. 

"That  on  the  28th  day  of  April,  1871,  the  said  Pratt,  Tay- 
lor, and  Hartrepee,  still -being  and  acting  as  such  trustees, 
entered  into  a  contract ;  the  said  Hartrepee  and  Taylor  act- 
ing on  behalf  of  said  town,  and  said  Pratt  acting  on  behalf 
of  himself  and  defendant  Ruschly,  who  was  his  business 
partner;  by  which  contract  the  said  town  was  to  purchase  of 
the  said  Pratt  and  Ruschly,  and  they  were  to  convey,  the 
land  described  in  the  complaint,  for  the  consideration  of  six 
hundred  and  seventy-five  dollars,  the  same  to  be  so  pur- 
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chased  by  the  town  and  used  for  a  cemetery;  and  thereupon 
the  said  Pratt  and  Ruschly  conveyed  the  same  to  the  town 
by  a  proper  deed  of  conveyance;  and  the  said  Hartrepee  and 
Taylor  directed  and  caused  orders  to  be  drawn  upon  the 
said  town  treasury  for  the  said  purchase  price,  and  delivered 
to  the  said  Pratt,  there  being  then  no  money  in  said  treasury, 
the  said  orders  being  the  same  mentioned  in  said  com- 
plaint, and  each  of  the  following  purport,  except  as  to 
amount,  to  wit : 

"  $50.00  Clerk's  Office,  Crown  Point,  Indiana,  \ 

"April  28th,  1 871.     / 

"  The  treasurer  of  the  corporation  of  Crown  Point,  pay  to 
Henry  Pratt  and  John  Ruschly,  or  bearer,  on  account  of 
town  of  Crown  Point.  J.  H.  Hartrepee, 

"Thos.  Wood,  Clerk.  Pres't  of  Board. 

"  That  there  is  no  evidence  of  actual  fraud  or  fraudulent 
intent  in  said  transaction. 

"That  on  the  istday  of  May,  1 871,  said  defendants  Sum- 
mers, Schmal,  and  Myers,  were  elected  successors  of  the 
said  Pratt,  Hartrepee,  and  Taylor,  as  aforesaid,  and  being 
entered  upon  their  duties,  immmediately  and  in  an  offi- 
cial capacity  disaffirmed  said  contract  of  purchase  and  ten- 
dered back  to  said  Pratt  and  Ruschly  a  good  and  sufficient 
deed  for  said  land,  and  have  hitherto  kept  the  said  tender 
good. 

"  That  at  the  time  of  the  purchase  of  the  premises  afore- 
said, the  said  Pratt  and  Ruschly  were  in  partnership,  and  the 
said  land  was  a  part  of  the  partnership  assets,  having  been 
purchased  with  partnership  funds.  That  it  was  held  by 
them  by  deed  running  in  their  individual  names,  and  was 
unoccupied. 

"That  the  plaintiffs  are  citizens  and  tax-payers  of  said 
town. 

"  And  the  court  rinds  as  a  conclusion  of  law  thereon,  that 
the  said  Pratt,  being  a  trustee  as  aforesaid,  had  no  right  to 
enter  into  a  contract  of  sale  with  said  town,  and  that  said 
Ruschly  is  chargeable  with  notice  thereof;  by  reason  whereof 
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the  said  contract  of  sale  and  purchase  is  wholly  void  and 
said  orders  without  consideration.  To  which  conclusions  of 
law  by  the  court  as  aforesaid,  arid  to  each  and  every  part 
thereof,  the  said  defendants  Pratt  and  Ruschly  except,  and 
thereupon  notify  the  court  of  their  intention  to  appeal  the 
case  to  the  Supreme  Court  on  said  conclusions  of  law  afore- 
said." 

It  is  contended  by  counsel  for  appellees  that  the  contract 
for  the  purchase  of  such  land,  and  the  issuing  of  the  orders 
in  payment  therefor,  are  void  upon  three  grounds  : 

1st  That  as  no  certificate  of  the  election  of  Pratt,  Taylor, 
and  Hartrepee  as  trustees  was  filed  with  the  clerk  of  the  cir- 
cuit court  of  said  county,  within  ten  days  from  the  day  of 
the  election,  no  act  or  ordinance  of  such  board  of  trus- 
tees is  valid,  but  is  absolutely  void. 

2d.  That  such  purchase  was  void,  because  Pratt  being  one 
of  the  trustees  of  said  town  possessed  no  power  or  authority 
to  enter  into  any  contract  with  such  town;  and  that  as  such 
lands  were  owned  and  held  by  said  Pratt  and  Ruschly  as 
partnership  property,  the  said  Ruschly  was  chargeable  with 
notice  of  the  incapacity  of  the  said  Pratt  to  make  such  con- 
tract 

3d.  That  the  board  of  trustees  of  said  town  possessed  no 
power  to  make  such  purchase  on  credit  and  issue  orders  for 
the  payment  therefor,  unless  such  purchase  was  made  upon 
the  petition  of  citizen  owners  of  five-eighths  of  the  taxable 
property  of  said  town,  as  evidenced  by  the  assessment  roll 
of  the  preceding  year. 

We  will  consider  and  decide  these  questions  in  the  order 
stated. 

1st  Did  the  failure  of  the  inspectors  of  the  election,  at 
which  Pratt,  Taylor,  and  Hartrepee  were  elected,  to  file  a  cer- 
tificate of  such  election,  render  their  acts  as  such  trustees, 
illegal  and  invalid? 

It  is  provided  by  section  16  of  the  act  for  the  incorpora- 
tion of  towns,  that  "  it  shall  be  the  further  duty  of  such 
inspectors  to  make  a  certified  statement  over  their  own  signa- 
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tures,  of  the  persons  elected  to  fill  the  several  offices  in  said 
town,  and  file  the  same  with  the  clerk  of  the  circuit  court,  in 
the  county  thereof  within  ten  days  from  the  day  of  such 
election,  and  no  act  or  ordinance  of  any  board  of  trustees 
chosen  at  such  election  shall  be  valid  until  the  provisions  of 
this  section  are  substantially  complied  with."  I  G.  &  H.  622. 

As  it  is  conceded  that  no  certificate  was  filed  during  the 
term  of  office  of  such  trustees,  we  are  not  required  to  decide, 
and  we  do  not  decide,  what  would  have  been  the  effect  of 
filing  such  certificate  after  ten  days  from  the  day  of  election. 

This  is  neither  a  new  nor  open  question  in  this  court.  We 
held,  upon  mature  consideration  and  after  a  full  oral  argu- 
ment, in  the  case  of  Dinividdie  v.  The  President,  etc.,  of  Rusk- 
ville,  37  Ind.  66,  that  all  acts  done  and  ordinances  passed  by 
a  board  of  trustees  before  such  certificate  was  filed  were 
invalid  and  void.  Nothing  has  since  been  shown  to  satisfy 
us  that  such  ruling  was  wrong.  The  language  of  the  stat- 
ute is  plain  and  imperative.     We  adhere  to  such  ruling. 

But  it  is  attempted  to  be  maintained  by  the  learned  coun- 
sel for  appellants,  that  the  filing  of  the  certificate  had  a  retro- 
active operation  and  rendered  valid  acts  that  were  performed 
before  such  filing.  We  are  of  a  different  opinion.  We  do 
not  see  how  such  a  construction  could  be  placed  upon  the 
statute,  as  it  is  expressly  provided,  that  "  no  act  or  ordinance 
of  any  board  of  trustees  chosen  at  such  election  shall  be 
valid  until  the  provisions  of  this  section  are  substantially 
complied  with."  A  strict  and  rigid  compliance  is  not  required, 
but  only  a  substantial  compliance.  In  the  case  at  bar,  there 
was  neither  a  strict  nor  substantial  compliance.  There  was 
no  compliance  at  all,  for  the  filing  of  the  certificate  after  the 
expiration  of  the  term  of  office  of  such  trustees  could  have 
no  effect  upon  acts  previously  done.  Such  filing  could  not 
legalize  or  render  valid  acts  which  were  illegal  and  void. 
No  power  short  of  the  legislature  could  give  force,  eflect,  or 
validity  to  acts  that  were  invalid.  • 

We  proceed  to  consider  whether  Pratt  stood  in  a  positioa 
which  enabled  him  to  enter  into  a  valid  contract  with  the 
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corporation.  He  was  one  of  the  trustees  of  the  town,  which 
imposed  upon  him  duties  of  a  responsible  and  confidential 
character.  There  are  three  trustees.  They  constitute  the 
board  of  trustees.  When  the  purchase  was  made,  all  three 
of  the  trustees  were  present  Two  of  them  acted  for  the  ■ 
town,  and  the  other  laid  aside  the  robes  of  office  and  acted 
for  himself  and  his  business  partner.  This  he  had  no  right 
to  do.  An  important  proposition  was  pending  before  the 
board  of  trustees,  which  required  the  exercise  of  a  sound 
judgment  in  determining  whether  it  was  necessary  to  provide 
a  new  cemetery,  and  if  it  was,  then  what  was  the  best  loca- 
tion. Quite  a  number  of  considerations  were  involved  in 
determining  the  location ;  such  as  the  distance  from  the  town, 
the  means  of  access,  and  the  cost  of  the  land.  In  deter- 
miningthese  questions,  the  town  was  entitled  to  the  unbiassed, 
unprejudiced,  and  unclouded  judgment  of  all  three  of  the 
trustees.  It  was  the  high  and  imperative  duty  of  Mr.  Pratt 
to  utterly  disregard  all  personal  considerations  and  to  con- 
sult alone  the  interest  of  the  town.  This  he  could  not  do 
while  he  occupied  the  double  and  inconsistent  position  of 
vendor  and  purchaser.  The  fact  that  Mr.  Pratt  did  not 
assume  to  act  as  a  trustee  in  the  making  of  the  purchase  can 
not  alter  the  transaction.  It  was  his  duty  to  have  acted,  and 
he  had  no  right  to  place  himself  in  a  position  which  deprived 
the  town  of  the  benefit  of  his  unbiassed  judgment  Besides, 
his  position  upon  the  board  gave  him  means  of  information 
not  possessed  by  others,  and  enabled  him  to  exercise  an 
undue  influence  over  the  other  members  of  the  board.  Such 
a  practice  would  be  attended  with  the  most  dangerous  and 
pernicious  consequences.  It  would  open  the  door  to  the 
grossest  frauds.  It  would  impose  upon  the  people  unjust 
and  extortionate  burdens.  It  would  cause  the  people  to  lose 
confidence  in,  and  respect  for,  those  in  authority.  Such  a 
practice  is  against  every  principle  of  law,  public  policy,  and 
sound  morals.  We  do  not  deem  it  necessary  to  enter  into 
an  examination  of  the  principles  of  law  applicable  to  this 
case,  as  this  has  been  quite  fully  done  in  three  recent  deci- 
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sions  of  this  court  Port  v.  Russell,  36  Ind.  60;  Lane  v.  Toy* 
lor,  40  Ind.  495;  Simonds  v.  Hoover,  35  Ind.  412. 

In  the  case  first  cited,  we  held  thata  director  of  a  turnpike 
company  was  disqualified  from  taking  a  contract  for  the  con- 
struction of  the  road  or  for  furnishing  materials  for  its  con- 
struction. 

In  the  second  case  cited,  we  held  that  a  guardian  could 
not,  either  directly  or  indirectly,  become  the  purchaser  of  the 
lands  of  his  wards. 

In  the  third  case  cited,  we  held  that  a  real  estate  agent 
could  not  act  both  for  the  vendor  and  the  vendee.  In  our 
opinion,  the  contract  was  for  the  second  reason  voidable  at 
the  election  of  the  appellee,  and  it  having  exercised  that 
election  by  rescinding  the  order  and  tendering  a  deed,  the 
contract  cannot  be  enforced.  Pickett  v.  School  Dis.  No.  One, 
Town  of  Wiota,  25  Wis.  551. 

Finally,  we  come  to  inquire  whether  the  board  of  trus- 
tees of  said  town  possessed  the  power  to  make  the  purchase 
upon  credit  and  issue  the  orders  of  the  town  in  payment 
therefor. 

The  powers  and  duties  of  such  trustees  are  created  and 
prescribed  by  statute,  and  they  must  exercise  the  powers 
granted  in  the  manner  prescribed.  The  powers  of  the  board 
of  trustees  are  prescribed  by  section  22  of  an  act  for 
the  incorporation  of  towns.  The  thirteenth  enumeration  of 
powers  authorizes  them  "  to  purchase,  lay  out,  and  regu- 
late cemeteries." 

The  twenty-seventh  section  of  said  act  reads  as  follows: 

"Sec.  27.  No  incorporated  town  under  this  act  shall  have 
power  to  borrow  money  or  incur  any  debt  or  liability,  unless 
the  citizen  owners  of  five-eighths  of  the  taxable  property  of 
such  town,  as  evidenced  by  the  assessment  roll  of  the  preced- 
ing year,  petition  the  board  of  trustees  to  contract  such 
debt  or  loan ;  and  such  petition  shall  have  attached  thereto  an 
affidavit  verifying  the  genuineness  of  the  signatures  to  the 
same ;  and  for  any  debt  created  thereby,  the  trustees  shall 
add  to  the  tax  duplicate  of  each  year  successively  a  levy 
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sufficient  to  pay  the  annual  interest  on  such  debt  or  loan, 
with  an  addition  of  not  less  than  five  cents  on  the  hundred 
dollars  to  create  a  sinking  fund  for  the  liquidation  of  the 
principal  thereof."  1  G.  &  H.  626. 

The  above  section  is  subsequent  to  the  one  which  defines 
the  powers  and  prescribes  the  duties  of  the  board  of  trustees, 
and  is  to  be  regarded  as  a  limitation  upon  the  powers  pre- 
viously granted.  The  power  is  given  to  purchase,  lay  out, 
and  regulate  cemeteries,  but  the  above  section  provides 
that  no  debt  shall  be  created  therefor,  except  in  the  manner 
therein  prescribed.  When  there  are  funds  in  the  treasury, 
sufficient  to  pay  for  land  for  such  purpose,  the  board  of  trus- 
tees may  make  the  purchase  without  consulting  the  owners 
of  property  within  such  town.  The  inhibition  is  not  against 
the  purchasing  of  land  for  such  purpose,  but  is  against 
the  creation  of  a  debt  therefor,  except  in  the  mode  pre- 
scribed. 

The  case  of  Ketchum  v.  The  City  of  Buffalo,  14  N.  Y.  356, 
is  a  well  considered  case,  and  is  much  in  point.  The  ques- 
tion involved  in  that  case  was,  whether  the  common  council 
of  the  city  possessed  the  power  to  purchase  ground  for  a  public 
market  place  on  credit  The  court  held,  that  if  the  char- 
ter of  the  city  or  the  general  law  of  the  state  did  not 
forbid  the  purchase  to  be  made  on  credit,  the  city  could  pur* 
chase  market  grounds  on  credit.  The  court  say:  "A  munic- 
ipal corporation,  therefore,  may  at  common  law,  unless 
restrained  by  some  statute,  purchase  and  hold  all  such  real 
estate  as  may  be  necessary  to  the  proper  exercise  of  any 
power  specifically  conferred,"  etc. 

Again,  the  court  uses  this  language:  "I  think  it  must  be 
conceded  that  the  city  had  power  to  purchase  ground  for  a 
public  market  If  so,  there  is  nothing  in  the  charter  or  general 
law  of  the  State  forbidding  the  purchase  to  be  made  on  credit." 

In  that  case,  the  right  to  purchase  was  based  upon  the 
common  law.  In  the  case  in  judgment,  the  right  to  pur- 
chase is  given  by  a  positive  statute,  but  such  power  is 
.Vol.  XLV-— 17 
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ing.  On  the  back  of  the  notice  was  the  following: 
"  Received  for  record  February  6th,  1873,  at  eleven  o'clock, 
A.  u.  Recorded  in  M.  L.  Record  No.  r,  page  128.  T.  D. 
Myers,  R.  M.  Co." 

The  appellant  filed  a  motion  to  strike  out  parts  of  the 
complaint  The  motion  was  overruled,  and  the  appellant 
excepted.  We  are  not  informed,  by  bill  of  exceptions  or 
otherwise,  what  words  were  included  in  the  motion  to  strike 
out.  The  motion  stated  that  they  were  included  in  lines 
thirty-three  to  fifty-seven,  inclusive,  in  the  complaint ;  and 
the  reason  given  for  the  motion  was,  that  the  description  of 
the  lot  was  too  uncertain  to  entitle  the  plaintiff  to  a  lien, 
and  that  the  complaint  did  not  show  affirmatively  that  the 
plaintiff  had  taken  the  necessary  steps  to  entitle  him  to  the 
statutory  remedy  for  the  enforcement  of  a  mechanic's  lien. 

A  demurrer  was  then  filed,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  which  was  overruled,  and  an  exception  taken.  An 
answer  was  filed  of  two  paragraphs : 

1.  The  general  denial. 

2.  Payment  in  full  to  Alexander  &  Whitsett  before  the 
notice  of  the  intention  to  hold  a  lien  was  filed. 

A  demurrer  was  filed  and  sustained  to  the  second  para- 
graph of  the  answer,  to  which  an  exception  was  taken.  The 
cause  was  tried  by  the  court,  who  found  for  the  appellee; 
and,  over  a  motion  for  a  newtrial,  judgment  was  rendered  on 
the  rinding,  and  for  a  foreclosure  of  the  lien. 

The  errors  assigned  question  the  several  rulings  of  the 
court. 

The  motion  to  strike  out  a  part  of  the  complaint  is  too 
uncertain  to  raise  any  question  in  this  court.  We  have  no 
means  of  knowing  what  words  were  included  in  the  motion. 
The  transcript  filed  here  does  not  show  the  lines  of  the 
original  complaint. 

The  complaint  does  not  aver  or  show  that  the  notice  was 
filed  within  sixty  days  after  the  completion  of  the  building. 
The  appellee  finished  delivering  brick  on  the  14th  day  of 
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November,  1872.  The  notice  was  filed  on  the  6th  of  Feb- 
ruary, 1873,  being  more  than  eighty  days  after  the  brick 
were  delivered.  It  is  not  shown  when  the  building  was 
completed.  There  is  no  allegation  that  the  notice  was  filed 
within  sixty  days  after  its  completion.  The  lien  is  acquired 
by  filing  the  notice  within  sixty  days  after  the  completion 
of  the  building.  Sec.  650,  2  G.  &  H.  299.  Unless  the  com- 
plaint shows  that  the  notice  was  filed  within  such  time,  it 
will  be  bad  on  demurrer.  Skarpe  v.  Clifford,  44  Ind.  346. 
and  authorities  there  cited.  Nor  does  the  complaint  show 
that  the  brick  were  furnished  for  that  building.  The  allega- 
tion is,  that  "this  plaintiff  furnished  to  said  Alexander  & 
Whitsett  one  hundred  and  thirteen  thousand  brick,  which 
were  used  in  the  construction  of  said  building."  The  lan- 
guage of  the  statute  is :  "  Mechanics,  and  all  persons  per- 
forming labor,  or  furnishing  materials  for  the  construction  or 
repairof  any  building,"  etc.,  "may  have  a  lien,"  etc.  Where 
materials  are  furnished  for  a  building,  they  are  furnished  on 
the  credit  of  the  building,  and  when  the  statute  is  complied 
with,  a  lien  is  acquired.  But  it  is  necessary  to  aver  and 
prove  that  such  materials  were  furnished  for  the  building 
sought  to  be  charged  with  the  lien.  It  is  not  sufficient  to 
aver  that  the  materials  were  furnished  to  the  contractor  or 
owner,  and  that  they  were  used  in  the  construction  ef  the 
building.  The  demurrer  to  the  complaint  should  have  been 
sustained. 

The  judgment  of  the  said  Montgomery  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  that  court  to  sustain  the  demurrer  to  the  complaint, 
and  for  further -proceedings. 
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Gaff  et  al.  v.  Sims  et  al. 

GUARANTY. — Notice. — Inialvency. — A  guarantor  is  entitled  to  notice  of  the 
default  of  the  party,  the  performance  of  whose  contract  he  has  guaranteed. 

Samr. — Certain  parties  guaranteed  the  performance  of  acoutract  for  the  purchase 
of  a  lot  of  cattle  and  the  payment  therefor.  For  eighteen  months  after  the 
maturity  of  the  contract  the  principal  was  solvent,  but  afterward,  and  before 
suit,  he  became  insolvent     No  notice  of  his  default  was  given  to  the  guar- 

Held,  that  the  guarantors  were  discharged. 

Same. — The  difference  between  liability  of  surety  and  guarantor  discussed. 

From  the  Bartholomew  Circuit  Court. 

R.  Hill  and  G.  W.  Richardson,  for  appellants. 

F.   T.  Hard,  for  appellees. 

Downey,  C.  J. — This  was  an  action  by  the  appellants 
against  the  appellees  on  the  following  instrument  of  writ- 
ing: 

"Columbus,  Ind.,  May  2d,  1863. 

"  Memorandum  of  a  contract  made  and  entered  into  this 
day  between  David  Gibson,  agent,  of  the  first  part,  and  D. 
C.  May  of  the  second  part,  witnesseth,  that  the  party  of  the 
first  part  has  sold  to  the  party  of  the  second  part  eighty 
head  of  cattle,  now  being  fed  by  him  near  Lowell  Mills,  to 
be  delivered  and  weighed  on  the  scales  at  Lowell  Mills,  on 
or  before  the  twentieth  day  of  the  present  month,  said  cat- 
tle to  be  well  fed  up  to  the  time  of  delivery  and  taken  out 
early  in  the  morning  before  feeding  and  weighed  without 
delay,  for  which  the  party  of  the  second  part  is  to  pay  to 
the  party  of  the  first  part  four  dollars  and  sixty  cents  per 
hundred  pounds  on  toot  for  sixty  head  of  the  fattest,  heavi- 
est cattle,  and  four  dollars  and  twenty-five  cents  per  hun- 
dred pounds  on  foot  for  twenty  of  the  next  fattest  and  heaviest 
cattle.  The  only  exception  to  this  is,  that  one  heavy  fat  stag 
with  a  ring  in  his  nose  goes  with  the  lot  of  twenty  head. 
Said  party  pays  eighty  dollars  on  this  contract,  the  receipt 
of  which  is  hereby  acknowledged,  and  the  balance  within 
-  fifteen  days  after  the  delivery  of  the  cattle,  and  is  to  furnish 
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good  and  sufficient  security  for  the  performance  of  this  con- 
tract, and  in  case  of  any  litigation  growing  out  of  this  con- 
tract, all  relief  from  any  valuation  or  appraisement  laws  is 
hereby  waived.  David  Gibson,  Agt. 

"D.  C.  May. 
"We,  or  I,  guarantee  the  performance  of  the  foregoing 
contract  Joshua  S.  Sims, 

his 
"  Chas.  X  Morrison, 

mark. 
"  Henry  McCuixough, 
"  Richard  Carter, 
"Wm.  May, 
.    "  N.  S.  Bryant, 
"  M.  Gaffney, 
"Jacob  Cook." 
The  complaint  consisted  of  seven  paragraphs.    Demur- 
rers to  the  first,  fourth,  and  sixth  paragraphs  were  sustained 
by  the  court    Issues  were  formed  upon  the  remaining  par- 
agraphs.   There  was  a  trial  by  the  court,  and  a  special  find- 
ing and  conclusion  of  law  as  follows:     "Upon  the  trial 
of  this  cause  by  the  court,  at  the  request  of  plaintiffs,  the 
court  finds  specially  therein  as  follows : 

"  1.  The  court  finds  that  there  is  still  due  upon  .the  con- 
tract sued  on  the  sum  of  three  hundred  and  fifteen  dollars 
and  seventeen  cents. 

"2.  The  court  finds  that  the  defendant  Daniel  C.  May 
was  principal  in  said  contract,  and  that  all  the  other  defend- 
ants were  guarantors  upon  said  contract,  and  not  sureties. 

"  3.  The  court  finds  that  at  the  maturity  of  said  contract, 
and  for  eighteen  months  thereafter,  said  Daniel  C.  May  was 
solvent,  and  that  at  the  time  of  commencing  this  suit  he  was 
insolvent. 

"4.  The  court  finds  that  no  notice  was  given  by  said  plain- 
tin's,  or  in  their  behalf,  to  any  of  said  other  defendants  of  the 
failure  of  said  May  fully  to  pay  the  amount  due  on  said 
contract,  or  of  any  default  on  said  contract  by  said  May. 
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"5.  The  court  finds  that  by  the  negligence  of  plaintiffs  to 
notify  defendants  of  May's  default,  and  to  proceed  to  col- 
lect said  balance  from  said  May  for  the  length  of  time 
elapsing  after  the  maturity  of  said  contract  before  the  bring- 
ing of  this  action,  the  defendants  were  prejudiced  by  the  fact, 
which  the  court  also  finds,  that  said  Daniel  C.  May  became 
insolvent  after  a  reasonable  time  for  notifying  defendants  and 
bringing  suit  against  said  May,  and  before  any  suit  was 
brought 

"  6.  Upon  the  foregoing  facts  the  court  finds  the  law  to  be 
as  follows :  That  said  defendants,  except  said  Daniel  C.  May, 
are  discharged  from  liability  by  the  negligence  of  said  plain- 
tiffs, to  which  conclusion  of  law  upon  the  facts  found  the 
plaintiffs  except.  .    James  S.  Hester,  Judge." 

The  plaintiffs  moved  for  a  new  trial  which  was  refused, 
and  final  judgment  was  rendered  for  the  defendants. 

The  assignments  of  error  are  the  sustaining  of  the  demur-' 
rer  to  the  first,  fourth,  and  sixth  paragraphs  of  the  com* 
plaint,  error  in  the  conclusion  of  law.  by  the  court,  and, 
the  refusal  to  grant  a  new  trial. 

By  the  various  exceptions  to  the  rulings  of  the  court,  and 
the  errors  assigned,  the  question  is  presented  whether  the 
parties  to  the  instrument  in  question,  other  than  Daniel  C. 
May,  are  sureties  or  only  guarantors. 

There  are  important  differences  between  the  contract  of 
suretyship  and  that  of  guaranty.  A  surety  is  bound  with 
his  principal  as  an  original  promisor;  he  is  a  debtor  from 
the  beginning,  and  must  see  that  the  debt  is  paid,  and  is 
held  ordinarily  to  know  every  default  of  his  principal,  and 
cannot  protect  himself  by  the  mere  indulgence  of  the  cred- 
itors, nor  by  want  of  notice  of  the  default  of  the  principal,, 
however  much  indulgence  or  want  of  notice  may,  in  fact, 
injure  him.  Being  bound  with  the  principal,  his  obligation 
to  pay  the  debt  is  equally  absolute  with  that  of  the  princi-i 
pal. 

The  contract  of  a  guarantor,  on  the  other  hand,  is  his  own 
separate  contract ;  it  is  in  the  nature  of  a  warranty  by  hirn 
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that  the  thing  guaranteed  to  be  done  by  the  principal  shall 
be  done,  and  not  merely  an  engagement  jointly  with  the 
principal  to  do  the  thing.  A  guarantor,  not  being  a  joint 
contractor  with  his  principal,  is  not  bound  to  do  what  the 
principal  has  contracted  to  do,  like  a  surety,  but  only  to  answer 
for  the  consequences  of  the  default  of  the  principal.  The 
original  contract  of  the  principal  is  not  his  contract,  and  he 
is  not  bound  to  take  notice  of  its  non-performance ;  and 
therefore  the  creditor  should  give  him  notice ;  and  it  is  uni- 
versally held  that  if  the  guarantor  can  prove  that  he  has 
suffered  damage  by  the  failure  to  give  such  notice,  he  will 
be  discharged  to  the  extent  of  the  damage  thus  sustained. 
It  is  not  so  with  a  surety.  A  guarantor  cannot,  as  a  general 
rule,  be  sued  with  his  principal,  for  his  engagement  is  not 
jointly  with  the  latter,  but  is  strictly  an  individual  contract. 
McMillan  v.  The  Bull's  Head  Bank,  32  Ind.  1 1. 

There  is  nothing  in  the  words  used  in  the  instrument  in 
this  case  decisive  of  the  question  involved.  It  was  stipu- 
lated that  the  purchaser  should  "  furnish  good  and  sufficient 
security,"  but  this  requirement  might  have  been  complied 
with  without  the  giving  of  sureties.  It  might  have  been  by 
mortgage,  pledge,  or  guaranty.  And  this  is  so  for  another 
reason,  and  that  is,  that  while  the  word  "  security"  is  used  in 
the  original  contract,  the  word  "guarantee"  is  used  in  the 
addition  to  the  instrument,  by  which  the  appellees  are  sought 
to  be  held  liable.  The  appellees  had  a  right  to  state  the 
terms  on  which  they  would  become  liable.  They  did  so  by 
stating  that  they  guaranteed  the  performance  of  the  con- 
tract We  see  no  reason  why  the  instrument,  as  to  them, 
should  not  be  construed  as  being  a  guaranty.  The  case  of 
Virden  v.  Ellsworth,  15  Ind.  144,  was  an  action  to  recover 
rent,  and  it  was  brought  against  the  principal  and  guarantor 
jointly.  The  guaranty  in  that  case  was  written  on  the  back 
of  the  lease,  and  not  on  the  face,  as  in  this  case,  but  this  can 
make  no  material  difference.  Its  language  was,  "  for  value 
received,  I  guarantee  the  payment  of  the  rent,  as  stipulated 
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by  said  Ford,  in  case  of  non-payment  by  him."  The  court 
held  that  the  agreement  was  one  of  guaranty,  and  not  of 
suretyship.  Hanna,  J.,  said,  in  delivering  the  opinion  of 
the  court:  "We  are  of  opinion  that  the  parties  were 
improperly  joined.  The  undertaking,  or  contract,  of  the 
guarantor  was  distinct  from  that  of  the  principal,  and  col- 
lateral thereto ;  and  his  liability  dependent  upon  a  contin- 
gency, namely:  the  non-payment  of  rent  by  the  lessee. 
Nelson  v.  Boynton,  3  Met  396 ;  Skelton  v.  Brewster,  8  Johns. 
376.  For  this  reason  the  complaint  was  bad,  as  well  as  for  the 
further  reason,  that  there  is  no  special  averment  of  notice,  to 
the  guarantor,  of  the  non-payment  of  the  rent,  or  any  excuse 
shown  for  the  failure  to  give  such  notice,  or  aver  it.  This  notice, 
we  think,  should  have  been  given  in  a  reasonable  time  after 
the  breach  of  the  undertaking,  unless  (acts  existed  which 
dispensed  with  it  Smith  v.  Bambridge,  6  Blackf.  12;  1  Pars. 
Con.  514;  2  Pars.  Con.  174." 

In  the  case  of  Smith  v.  Bainbridge,  supra,  the  defendant 
had  guaranteed  the  payment  for  goods  to  be  furnished  to  a 
third  party,  and  no  notice  had  been  given  of  the  default  of 
the  principal.  The  court  held  that  the  guarantor  was  not  lia- 
ble. In  that  case,  the  principal  was  solvent  when  the  default 
took  place,  but  had  become  insolvent  when  the  action  was 
brought.  Such  are  the  facts  in  the  case  under  considera- 
tion. We  are  not  called  upon  to  decide  what  might  be  the 
rule  as  to  notice  in  a  case  presenting  a  different  state  of  facts. 
We  have  examined  the  case  of  Leonard  v.  Skirts,  33  Ind. 
214,  relied  upon  by  appellants.  In  our  opinion,  the  court 
committed  no  error  in  holding,  in  accordance  with  these 
cases,  that  the  guarantors  were  discharged  by  the  failure, 
under  the  circumstances,  to  give  them  notice  of  the  default 
>f  their  principal. 

In  McMillan  v.  The  Bull's  Head  Bank,  supra,  Frazer,  J., 
.•efers,  in  terms  of  disapprobation,  to  the  cases  of  Smiik  v.  Bain- 
bridge and  Vtrden  v.  Ellsworth,  but  as  the  case  which  he  was 
deciding  was  held  not  to  be  one  of  guaranty,  the  criticism 
was  hardly  called  for.    We  are  content  to  follow  the  cases  to 
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which  we  have  referred  upon  the  question  as  to  the  neces- 
sity' for  notice. 

The  judgment  is  affirmed,  with  costs. 


The  State,  ex  rel.  Arnold,  v.  Givan,  Administrator, 
et  AL. 

Codmtv  Clerk.— S/Urift  Fas.  Official  B«nd.~Dtttdtnti  Esiatts.—The 
sureties  on  the  official  bond  of  a  county  clerk  are  not  liable  for  sheriff's  fees 
collected  by  the  clerk,  and  not  paid  over  to  the  sherifFj  but  the  administrator 
of  the  clerk's  estate  is  liable  therefor,  not  in  a  suit  on  the  clerk's  official 
bond,  but  where  a  claim  therefor  is  duly  filed  against  inch  estate. 

From  the  Dearborn  Circuit  Court 

F.  Adkinsott,  for  appellant 

y.  Schwartz,  for  appellees. 

Pettit,  J. — This  was  a  suit  by  the  appellant,  on  the  official 
bond  of  a  former  clerk  of  the  circuit  court,  against  Givan,  his 
administrator,  and  the  sureties  on  the  clerk's  bond,  to  recover 
fees  due  to  the  relator  as  sheriff,  which  the  clerk  had  col- 
lected and  refused  to  pay  over  to  the  sheriff.  A  separate 
demurrer,  for  want  of  sufficient  facts,  sustained  to  the  com- 
plaint, exception  taken,  and  this  ruling  is  assigned  for 
error. 

There  is  no  law  making  it  the  duty  or  authorizing  the 
clerk  to  receive  or  receipt  for  the  sheriff's  fees ;  and  there- 
fore his  bondsmen  are  not  liable  for  fees  thus  received  by 
him.  Jenkins  v.  Ltmonds,  29  Ind.  294 ;  Carey  v.  The  State, 
ex  rel.  Farley,  34  Ind.  105.  But  the  administrator  is  liable, 
not  on  the  bond,  but  by  filing  a  claim.  Hyatt  v.  Mavity, 
M  Ind.  415. 

The  judgment  is  affirmed,  at  the  costs  of  the  relator. 


Ilffl      M^ 
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Dill  v.  O'Ferrell  et  al. 

WARRANTY.— Pleading.— To  an  action  on  a  promissory  note,  the  defend- 
ant answered  that  it  was  given  for  a  threshing  machine,  of  plaintiff's 
manufacture,  and  that  the  plaintiff  warranted  it  to  be  a  good  machine  and 
capable  of  doing  good  work,  when,  in  fact,  it  would  not  operate  at  all,  and 
was  utterly  worthless,  as  plaintiff  well  knew ; 

Held,  that  the  answer  was  good.  The  machine  being  worthless,  an  offer  to 
redeliver  it  to  the  seller  was  unnecessary. 

Practice. — Striking  out  PUading. — Evidence. — It  is  error  to  strike  out  a  mate- 
rial part  of  a  pleading ;  but  overruling  a  motion  to  strike  oat  is  not,  except 
under  special  circumstances,  a  cause  of  reversal.  Evidence  in  support  of 
surplus  matter  shall  be  excluded. 

From  the  Huntington  Common  Pleas. 
J.  R,  Slack  and  B.  M.  Cobb,  for  appellant 
Downey",  C.  J. — Three  errors  are  properly  assigned  in  this 
case: 

1.  Sustaining  the  plaintiffs'  demurrer  to  the  second  para- 
graph of  the  defendant's  answer. 

2.  Striking  out  part  of  the  third  and  fourth  paragraphs 
of  tie  answer. 

3.  Overruling  the  defendant's  motion  for  a  new  trial. 
The  action  was  by  the  appellees  against  the  appellant,  on 

two  promissory  notes  executed  by  the  appellant  to  the 
appellees,  and  there  was  judgment  in  the  common  pleas  in 
favor  of  the  plaintiffs.  The  second  paragraph  of  the  answer 
was  as  follows  :  "  And  for  further  answer,  defendant  admits 
the  making  of  the  notes  sued  on,  but  says  that  they  were 
given  for  a  threshing  machine  sold  by  plaintiffs  to  defendant, 
and  by  them  manufactured,  which  they  warranted  to  be  a 
good  machine  and  capable  of  doing  good  work,  when,  in 
fact,  it  would  not  operate  at  all,  and  was  utterly  worthless, 
as  plaintiffs  well  knew ;  wherefore  defendant  says  the  con- 
sideration for  which  said  notes  were  given  has  wholly  failed." 
No  brief  is  filed  for  the  appellees,  and  we  are,  therefore, 
without  any  information  as  to  the  ground  on  which  the 
demurrer  to  this  paragraph  was  sustained.  If  it  is  supposed 
that  the  paragraph  should  have  alleged  a  return  of  the 
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machine,  it  may  be  answered  that  it  is  averred  that  it  was 
of  no  value,  and  that  for  this  reason  a  return  of  it  was 
unnecessary.  In  Wynn  v.  Hiday,  2  Blackf.  123,  it  was  said : 
"  If  the  defendant,  under  his  plea  suitable  to  the  case,  of  a 
total  failure  of  consideration,  prove,  in  addition  to  the  fraud- 
ulent representations,  or  to  the  breach  of  warranty,  that  the 
article  is  of  no  value,  or  has  been  returned,  or  tendered, 
within  a  reasonable  time,  he  defeats  the  action.  But  where 
the  article  is  worth  something,  and  has  not  been  returned 
or  tendered,  the  plaintiff  is  entitled  to  the  value.  This  we 
conceive  to  be  the  fair  construction  of  the  statute,  and  one 
which  will  prevent  a  multiplicity  of  lawsuits,  and  tend  to 
the  furtherance  of  justice."  See,  also,  the  cases  cited  in  the 
note  to  theabove named  case,  and  Johnsony.  M'Lane,  7  Blackf. 
501,  and  Mooklarv.  Lewis,  40  Ind.  1.  In  our  opinion,  the 
second  paragraph  of  the  answer  was  a  good  bar  to  the 
action,  and  therefore  the  demurrer  to  it  should  have  been 
overruled. 

The  third  paragraph  of  the  answer,  as  it  was  before  any 
part  of  it  was  stricken  out,  was  as  follows :  "  And  for  fur- 
ther answer  and  by  way  of  counter-claim,  defendant  admits 
the  making  of  the  notes  sued  upon,  but  says  that  at  the  time 
of  making  the  same,  and  as  the  only  consideration  therefor, 
defendant  purchased  of  one  John  S.  Provines,  who  was 
agent  for  the  plaintiffs  for  the  sale  of  threshing  machines 
manufactured  by  plaintiffs,  and  did  then  and  there  sell 
said  defendant  one  threshing  machine  belongingto  plaintiffs, 
which  was  by  plaintiffs'  agent,  Provines,  warranted,  recom- 
mended, and  represented  to  "be  a  machine  of  superior  qual- 
ity, good  and  substantial  manufacture  and  workmanship,  in 
complete  running  order  in  every  particular,  capable  of  doing 
an  unusually  large  quantity  of  threshing  per  day,  in  a  supe- 
rior manner;  which  warranty  was  the  inducement  to  the 
defendant  to  purchase.  The  defendant  further  avers,  that 
said  machine  was,  in  point  of  fact,  a  machine  of  very  infe- 
rior quality,  unsuitable  in  all  its  parts,  not  in  running  order, 
and  could  not  be  made  to  .do  more  than  one-half  the  work 
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a  machine  of  that  kind  ought  to  do ;  and  in  this  he  says  he 
is  damaged  two  hundred  dollars ;  and  what  work  it  would 
do  being  of  a  very  inferior  quality,  that  in  this  he  is  dam- 
aged in  the  sum  of  two  hundred  dollars ;  that  parts  of  said 
machine,  by  reason  of  the  defects  aforesaid,  were  continually 
breaking,  causing  great  expense  and  damage  to  procure 
necessary  repairs,  to  wit,  two  hundred  dollars;  that  defend- 
ant was  compelled  to  go  to  great  expense  to  procure  a  new 
cylinder  for  said  machine,  by  reason  of  the  defective  work- 
manship of  the  same,  in  which  he  is  damaged  two  hundred 
dollars ;  and  that  to  operate  the  same  successfully,  as  plain- 
tiffs well  knew,  it  was  necessary  to  employ  hands  of  great 
skill,  to  have  a  portable  steam  engine  of  great  cost,  all  of 
which  he  procured ;  that  the  defendant  used  the  utmost  dil- 
igence and  skill  in  managing  the  same,  yet  he  was  put  to 
great  loss  and  damage  in  time  and  expense  ;  and  by  reason 
of  his  machinery  and  hands  aforesaid  having  to  be  idle 
while  the  necessary  repairs  were  being  made,  which  were 
made  necessary  by  the  unsubstantial  manner  in  which  said 
machine  was  manufactured,  and  by  reason  of  this  he  is 
damaged  three  hundred  dollars ;  and  that  by  reason  of  the 
inferior  quality  of  work  done  by  said  machine  when  running, 
said  defendant  lost  a  large  amount  of  work  and  custom  he 
would  have  obtained  had  said  machine  been  capable  of  doing 
a  good  quality  of  work,  to  defendant's  damage  two  hundred 
dollars  ;  wherefore  defendant  says  that  he  is  damaged  in  the 
sum  of  six  hundred  dollars,  which  he  asks  may  be  recouped 
against  the  plaintiffs'  claim,  and  that  he  have  judgment  for 
the  residue  and  his  costs." 

The  portion  of  this  paragraph  which  was  stricken  out  is 
that  part  beginning  with  the  word  "  and,"  in  small  capitals, 
and  ending  with  the  word  "  dollars,"  also  in  smalt  capitals. 
Where  a  motion  to  strike  out  part  of  a  pleading  has  been 
made  and  overruled,  the  action  of  the  court  will  not,  except 
under  special  circumstances,  be  cause  of  reversal.  Evidence 
in  support  of  allegations  of  surplus  matter  should  be 
excluded  by  the  court,  where  such  allegations  are  not  stricken 
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out  But  when  the  court  has  stricken  out  material  matter 
from  a  pleading,  a  different  question  is  presented.  In  such 
a  case,  the  party  has  lost  the  benefit  of  that  part  of  his  cause 
of  action  or  ground  of  defence  which  the  court  has  stricken 
out.  In  the  action  of  the  court  in  this  case,  it  seems  to  us 
that  the  defendant  was  deprived  of  a  material  part  of  his 
defence.  Assuming,  as  we  must  do,  that  on  the  trial  of  the 
cause  the  evidence  was  limited  to  the  allegations  left  in  the 
paragraph,  after  the  motion  had  been  sustained,  it  seems 
quite  clear  to  us  that  the  action  of  the  court  was  erroneous. 
The  fourth  paragraph  of  the  answer,  entire,  was  as  follows : 
"And  for  further  answer,  defendant  says,  that  he  made  the 
notes  sued  upon,  but  says  that  plaintiffs  w*re,  at  the  com- 
mencement of  this  suit,  indebted  to  defendant  in  this,  to  wit : 
That  on  the  26th  day  of  July,  1869,  he  purchased  of  plain- 
tiffs one  other  threshing  machine,  for  which  he  paid  plaintiffs 
in  full,  receiving  a  guaranty  that  said  machine  was  a  good 
and  substantial  machine,  of  plaintiffs'  own  manufacture;  that 
it  was  perfect  in  all  its  parts ;  that  it  would  thresh  two 
thousand  bushels  of  wheat  per  day ;  that  it  would  thresh 
clean ;  that  it  would  not  waste  any  grain ;  that  it  would  not 
be  liable  to  get  out  of  repair ;  that  the  spikes  in  the  cylin- 
der were  securely  fastened,  so  that  said  machine  could  be 
operated  with  speed  and  safety ;  and  defendant  says  plain- 
tiffs are  indebted  to  him  for  breaches  of  said  warranty,  in  this, 
that  said  machine  was  imperfectly  constructed,  and  would  not 
perform  more  than  one-fourth  the  labor  it  was  warranted  to 
perform ;  that  what  work  it  could  be  made  to  perform  was 
of  an  inferior  quality ;  that  it  did  waste  a  large  percentage 
of  grain ;  that  the  cylinder  was  defective  ;  that  it  would  not 
operate  at  all ;  that  for  the  defects  aforementioned,  defend- 
ant says  he  is  damaged  in  the  sum  of  four  hundred  dollars ; 
and,  further,  that  by  reason  of  the  defects  aforementioned, 
said  defendant  was  put  to  great  expense  for  repairs,  to  wit, 
one  hundred  dollars;  and,  further,  by  reason  of  said  defects 
defendant  was  damaged  in  the  loss  of  time ;  that  the  hands 
necessary  to  operate  the  machine  bad  to  lie  idle  while  said 
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repairs  were  being  procured,  two  hundred  dollars ;  by  reason 
of  said  machine  not  doing  the  amount  of  work  which,  of 
the  quality  this  was  warranted  to  do,  he  would  have  done 
with  the  same  hands,  and  expense  to  defendant,  two  hundred 
dollars.  Defendant  further  avers,  that  by  reason  of  the 
defective  work  done  by  said  machine,  defendant  was  damaged 
in  this,  that  he  lost  a  large  amount  of  custom  he  would  have 
got  if  said  machine  had  done  work  as  warranted  by  plaintiff 
in  the  sum  of  two  hundred  dollars;  s  wherefore  he  asks 
that  these  amounts  be  set  off  against  the  plaintiffs'  claim, 
and  that  he  have  judgment  for  one  thousand  dollars  and 
costs." 

The  portion  of  this  paragraph  stricken  out  by  the  court 
is  that  part  beginning  with  the  word  "  and,"  in  small  capi- 
tals, and  ending  with  the  word  "  dollars,"  marked  in  the 
same  way. 

If  we  are  right  in  our  ruling  upon  the  question  relating 
to  the  action  of  the  court  in  striking  out  part  of  the  third 
paragraph  of  the  answer,  this  action  of  the  court  was  also 
erroneous.  The  part  stricken  out  contains  material  aver- 
ments relating  to  the  breach  of  warranty  and  the  extent  of 
the  injury  resulting  therefrom. 

We  have  now  disposed  of  the  questions  concerning  the 
action  of  the  court  relating  to  the  pleadings  ;  and  as  the 
conclusions  at  which  we  have  arrived  will  require  a  reversal 
of  the  judgment,  and  result  in  a  new  trial,  we  deem  it 
unnecessary  to  enter  upon  an  examination  of  the  questions 
arising  under  the  remaining  assignments  of  errors. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
second  paragraph,  and  the  motion  to  strike  out  the  parts  of 
the  third  and  fourth  paragraphs  of  the  answer,  and  for  fur- 
ther proceedings. 
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l^RAUD. — false  Representation!. — Knowledge. — Frentel  v.  Miller,  37  Ind.  r, 
Iff  roved. — The  principles  of  lav  enunciated  in  Frtnzel  v.  Miller,  37  Ind.  I, 
in  reference  to  the  knowledge  of  a  patty  malting  representation  3,  alleged  to  be 
false  and  fraudulent,  approved,  and  thai  ease  adhered  to. 

Variance  and  Amendment. — Practice— Where  the  attention  of  the  conrt 
below  has  not  been  called  to  a  discrepancy  between  the  allegations  of  a  com- 
plaint and  theproof.theobjectten  canned  be  made  for  the  first  time  in  the 
Supreme  Court  And  Where  the  discrepancy  is,  that  real  estate  is  described 
in  the  complaint  as  lying  in  "  range  13  ■aitit,"  when  the  proof  shows  it  to  be 
in  "  range  13  east,"  the  Supreme  Court  will  regard  the  pleading  as  amended. 

From  the  Dearborn  Circuit  Court. 

O.  B.  Liddell,  for  appellants. 

F.  Adkinsm  and  G.  M.  Roberts,  for  appellee. 

Buskirk,  J. — The  appellee  sought  by  this  action  to  recover 
of  the  appellants  damages  alleged  to  have  been  occasioned 
by  the  false  and  fraudulent  representations  of  the  appellants 
in  respect  to  the  location,  quality,  and  value  of  a  tract  of 
land  in  Greene  county,  Illinois,  by  them  exchanged  to  and 
with  the  appellee  for  a  farm  owned  by  him  in  Dearborn 
county,  Indiana. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  appel- 
lee. The  errors  assigned  are  the  overruling  of  the  demur- 
rer to  the  second  paragraph  of  the  complaint  and.  a  motion 
for  a  new  trial.  The  objection  urged  against  the  second 
paragraph  of  the  complaint  is,  that  it  is  not  alleged  that  the 
appellants  at  the  time  the  representations  were  made  knew 
tKat  they  were  false  in  fact.  The  same  question  arises  on 
the  sufficiency  of  the  evidence,  (he  instructions  given,  and 
those  refused;  The  second  paragraph  of  the  complaint  and 
the  instructions  given  are  in  exact  accord  with  the  principles 
of  law  enunciated  by  this  court  in  Frenzel  v.  Miller,  37  Ind.  i.# 
It  would  be  a  useless  waste  of  time  to  attempt  to  re-state  and 
re-examine  the  questions  so  fully  considered  in  that  case.  We 
are  entirely  satisfied  with  such  ruling,  and  have  adhered  to 
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it  in  several  subsequent  cases.  In  our  opinion,  the  second 
paragraph  of  the  complaint  was  good,  and  the  instructions 
given  were  correct,  and  those  refused  were  incorrect 

It  is  claimed  by  counsel  for  appellants  that  the  damages 
assessed  are  excessive.  We  are  of  a  different  opinion.  We 
have  read  alt  the  evidence  and  are  of  opinion  that  theappel- 
ants  should  be  content  with  the  amount  of  the  recovery,  as 
the  evidence  would  have  justified  a  verdict  for  a  much  larger 
sum  than  was  found  by  the  Jury. 

Finally,  it  is  insisted  that  there  must  be  a  reversal  of  the 
judgment  for  a  failure  of  proof!  The  point  relied  upon  is 
this :  In  the  complaint,  the  land  in  Illinois  is  described  as 
the  north-west  quarter  of  section  15,  township  12,  north  of 
range  13  west,  while  in  the  deeds  and  depositions  it  is 
described  as  the  north-west  quarter  of  section  15,  township 
12,  north  of  range  13  east.  The  deedsand  depositions  were 
read  without  objection.  The  appellee  and  all  the  appellants 
were  examined  as  witnesses  on  the  trial  of  the  cause,  and  no 
question  was  made  in  reference  to  the  identity  of  the  land  con- 
veyed  by  the  appellants  to  the  appellee.  Besides,  the  appel- 
lants did  not,  in  their  motion  for  a  new  trial,  call  the  attention 
of  the  court  below  to  the  discrepancy  in  the  description  of 
the  land.  The  objection  cannot  be  raised  for  the  first  time 
in  this  court.  The  amendment  might  have  been  made  upon 
trial,  and  we  will  presume  it  was  so  made. 

We  have  discovered  no  error  in  the  record  of  which  the 
appellants  have  a  right  to  complain. 

The  judgment  is  affirmed,  with  costs. 
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Drumheller,  Administratrix,  v.  The  First  Universal- 
isr  Church  of  Pierceton. 

Parties. — Church  Organisation. — A  church  organisation  can  sue  only  in  the 

name  of  "wardens,  and  vestrymen  of church ;  "  orin  the  name  of 

"  trustees  of church ■-" 

From  the  Kosciusko  Common  Fleas. 

C.  Clematis,  for  appellant. 

y.  H.  Taylor,  for  appellee. 

Kuskirk,  J. — This  was  a  claim  in  favor  of  the  appellee 
and  against  the  appellant.  The  claim  was  transferred  to  the 
issue  docket.  The  appellant  demurred  to  the  cause  of 
action,  but  the  demurrer  was  overruled,  and  an  exception 
taken.  The  cause  was  submitted  to  the  court  for  trial  and 
resulted  in  a  finding  for  the  appellee,  and,  over  a  motion  for 
a  new  trial,  judgment  was  rendered  on  the  finding. 

The  errors  assigned  are  based  upon  the  action  of  the 
court  below  in  overruling  the  demurrer  to  the  cause  of 
action  and  the  motion  for  a  new  trial. 

The  first  objection  urged  to  the  cause -of  action  is,  that 
the  plaintiff  possessed  no  capacity  to  sue.  The  point 
insisted  on  is,  that  the  action  should  have  been  brought  in 
the  name  of  the  trustees  of  the  church. 

It  is  provided  by  the  first  section  of  an  act  approved 
March  ist,  1855,  1  G.  &  H.  212,  "that  the  wardens  and  ves- 
trymen of  any  parish  or  congregation  of  any  church  in  this 
State,  duly  chosen  according  to  the  provisions  of  this 
act,  in  accordance  with  the  rules  and  usages  of  said 
church,  after  a  record  of  such  election  shall  have  been  made 
as  herein  provided,  shall  be  deemed  a  body  corporate  and 
politic,  under  the  name  of  wardens  and  vestrymen  of  ■ — — 
church, ,  and  by  such  name  shall  have  power  to  con- 
tract and  be  contracted  with,  sue  and  be  sued,  with  the 
like  effect  as  other  persons  and  corporations." 

The  eighth  and  ninth  sections  of  an  act  approved  June 
17th,    1852,  the  second  section  of  which  in  express  terms 
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declares  that  the  act  shall  apply  to  and  embrace  churches, 
are  as  follows : 

"Sec.  8.  Any  society  may  select  or  appoint  trustees 
according  to  its  common  usage  or  custom,  if  they  desire  it; 
but  a  certificate  of  such  selection  or  appointment,  and  the 
record  of  the  same,  as  in  case  of  their  election"  (which  is 
provided  for  in  the  third  and  fourth  sections),  "shall  not  be 
dispensed  with. 

"  Sec.  g.  Such  trustees  shall  be  deemed  a  body  politic 
and  corporate,  under  such  name  and  style  as  the  society 
may  elect,  and  by  that  name  shall  have  power  to  contract, 
sue,  be  contracted  with,  and  sued,  with  like  effect  as  other 
persons  or  corporations." 

An  act  entitled  an  act  to  authorize  churches  to  form  a 
union,  assume  a  new  name,  appoint  trustees,  and  to  enable 
them  to  receive  conveyances  of  lands  and  donations  of 
personal  property,  was  approved  December  21st,  1858.  2 
G.&H.  214. 

By  the  third  section  of  the  act,  it  is  provided  that  the 
trustees  chosen  in  accordance  with  such  act "  shall  be  deemed 
a  body  politic  and  corporate  by  the  name  and  style  of  the 

'  trustees  of ,'   and  by  that  name  shall  have  power 

to  contract  and  be  contracted  with,  sue  and  be  sued,  to 
receive  and  dispose  of  real  and  personal  estate,  for  the  sole 
use  and  benefit  of  said  new  church,  in  like  manner  and  with 
like  effect  as  other  persons  or  corporations."  2  G.  &  H. 
215. 

It  is  quite  clear  to  us  that  the  plaintiff  had  no  right  to 
maintain  this  action.  It  has  no  corporate  existence,  unless 
it  has  been  organized  in  one  of  the  modes  above  provided  for; 
and  if  it  has,  then  the  claim  should  have  been  filed  in  the  name 

of  "wardens  and  vestrymen  of church /'  or  in 

the  name  of  the  "  trustees  of church ."    They 

alone  possess  the  power  to  sue,  and  by  their  corporate  name 
they  must  be  sued.     Hamrick  v.  Bence,  29  Ind.  500. 

The  court  erred  in  overruling  the  demurrer  to  the  cause 
of  action, -for  which  the  judgment  must  be  reversed. 
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The  conclusion  reached  renders  it  wholly  unnecessary  to 
consider  the  other  questions  discussed.    . 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  cause  of  action. 


Ex  Parte  Dunham. 


From  the  Washington  Circuit  Court. 

C.  L.  Dunham,  for  appellant 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Pettit,  J. — There  is  no  attempt  to  assign  errors  as 
required  by  sec.  568,  2  G.  &  H.  275,  and  rule  I  of  this 
court. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


,  Kassebaum  v.  The  State. 

From  the  Switzerland  Circuit  Court 

W.  M.  Smith,  ?.  A.  Works,  and  ?.  D.  Works,  for  appel- 
lant 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Per  Curiam. — The  same  question  is  involved  in  this  case 
as  in  that  of  Christie  v.  The  State,  44  Ind.  408  ;  and,  for  the 
reason  there  given,  the  judgment  below  must  he  reversed. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 
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Knarr  v.  The  Sand  Creek  Turnpike  Company. 

Pleading.— Answer  to  Suit  on  Note.— Want  of  Consideration. — In  a  suit 
upon  a  note  for  assessments  against  lands  for  benefits  arising  by  reason  of  the 
construction  of  a  turnpike,  an  answer  admitting  that  the  tax  was  valid  and  a 
lien  upon  the  land  of  the  maker,  but  alleging  that  it  was  without  considera- 
tion, because  the  assessment  was  made  against  a  former  owner  of  the  land, 
who  had  property,  out  of  which  the  assessment  might  be  made,  and  that  such 
former  owner  had  agreed  to  pay  it,  where  it  is  admitted  that  the  note  was 
made  with  a  fall  knowledge  of  the  facts,  is  bad. 

Cons:  deb.  ati  oh. — Promissory  Note. — The  release  of  (he  land  of  the  maker  from 
a  lien  is  a  sufficient  consideration  to  support  a  promissory  note. 

Same. — It  is  not  necessary  that  a  consideration  and  promise  should  be  equivalent 
in  actual  value.  ■  ' 

Same. — A  certificate  of  stock  in  an  incorporated  company  is  a  sufficient  consider- 
ation to  support  a  promissory  note. 

-  From  the  Decatur  Circuit  Court 

%  S.  Scobey  and  0.  B.  Scobty,  for  appellant. 

5.  A.  Banner,  J.  L.  Bracken,  C.  Ewing,  J.  K.  Ewing,  and 
W.  O.  Foley,  for  appellee. 

Osbokn,  J. — The  appellee  sued  the  appellant,  and  in  the 
complaint  alleged  that  the  appellant  executed  his  promissory 
note,  payable  to  Thomas  Kitchen  for  two  hundred  and 
ninety-three  dollars  and  fifty-seven  cents,  one  day  after  its 
date ;  that  Kitchen  indorsed  it  to  the  appellee,  and  that  it 
was  due  and  unpaid. 

An  answer  of  three  paragraphs  was  filed  to  the  complaint. 
1st.  That  the  note  was  given  without  any  consideration. 
The  second  alleges  that  the  note  was  given  to  the  payee,  who 
was  the  treasurer  of  the  appellee,  for  certain  assessments 
against  appellant's  land  for  benefits  arising  by  reason  of  the  con- 
struction of  the  road  of  the  appellee ;  that  the  assessors  did 
not  assess  all  the  lands  within  one  mile  and  a  half  of  the 
road ;  and  that  by  reason  of  such  omission  the  assessment 
was  void,  and  the  note  given  without  consideration.  The 
third  alleges  that  the  sum  of  one  hundred  and  fifty-three 
dollars  had  been  assessed  upon  certain  lands,  owned  by  one 
Milton  M.  Wilson,  for  benefits  by  the  construction  of  the 
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road  of  the  company ;  that,  after  such  assessment,  he  pur- 
chased the  land  of  Wilson,  and  took  a  conveyance  from  him, 
and  also  an  agreement  that  he  would  pay  all  taxes  then 
accrued  upon  the  land;  that  Wilson  is  a  resident  of  Decatur 
county,  Indiana,  and  had,  and  still  has,  personal  property, 
out  of  which  the  tax  or  assessment  might  have  been  made ; 
that  the  amount  of  such  assessment,  interest,  and  penalty 
was  included  in  the  note  sued  on,  and  that  as  to  that  amount 
the  note  was  given  without  consideration. 

Separate  demurrers  were  filed  to  the  second  and  third  par- 
agraphs. The  demurrer  to  the  second  was  overruled  and 
sustained  to  the  third.     Both  parties  excepted. 

A  reply  was  then  filed  of  general  denial  to  the  first  and 
second  paragraphs  of  the  answer.  Second  and  third  para* 
graphs  of  reply  were  also  filed  to  the  second  paragraph  of  the 
answer.  The  second  alleges  that  the  appellant,  with  a  full 
knowledge  of  the  omission  to  assess  all  the  lands  liable,  exe- 
cuted the  note,  and  received  a  certificate  of  stock  therefor,  and 
the  assessment  upon  his  lands  was  receipted  for,  and  the  appar- 
ent lien  removed.  The  third  does  not  differ  materially  from 
the  second.  At  any  rate  it  does  not  present  any  different 
question. 

Demurrers  were  filed  and  overruled  to  the  second  and  third 
paragraphs  of  the  reply,  and  an  exception  taken. 

The  cause  was  tried  by  the  court,  resulting  in  a  finding  for 
the  appellee  for  the  amount  of  the  note  and  interest,  and, 
over  a  motion  for  a  new  trial,  final  judgment  was  rendered 
on  the  finding. 

The  errors  assigned  are  for  sustaining  the  demurrer  to  the 
third  paragraph  of  the  answer,  for  overruling  the  demurrer 
to  the  second  and  third  paragraphs  of  the  reply,  and  for 
overruling  the  motion  for  a  new  trial. 

No  question  is  made  in  this  court  on  the  alleged  error  in 
overruling  the  motion  for  a  new  trial,  and  we  need  not  notice 
it  The  appellant  relies  on  the  ruling  of  the  court  on  the 
demurrers,  to  reverse  the  case. 

The  third  paragraph  of  the  answer  is  clearly  bad.    It 
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admits  that  the  tax  for  which  the  note  was  given  was  valid 
and  a  lien  upon  his  land ;  that  by  the  execution  of  the  note, 
the  lien  was  discharged.  It  is  insisted,  however,  that  the 
note  was  without  consideration,  because  Wilson,  his  vendor, 
owned  the  land  when  the  tax  was  assessed ;  that  he  had  per- 
sonal property  liable  to  seizure,  out  of  which  the  tax  might 
be  made,  and  that  he  had  agreed  to  pay  it.  But  it  is  admit- 
ted that,  with  a  full  knowledge  of  all  the  facts,  he  gave  the 
note  for  the  tax  and  released  his  land  from  the  lien. 

It  is  not  necessary  that  the  consideration  and  promise 
should  be  equivalent  in  actual  value.  If  the  agreement  be 
made  bona  fide,  it  matters  not  how  insignificant  the  benefit 
may.  apparently  be  to  the  promisor,  or  how  slight  the  incon- 
venience or  damage  appears  to  be  to  the  promisee,  provided 
it  be  susceptible  of  any  legal  estimation.  Story  Contracts, 
sec  431  j  Chitty  Contracts,  31,  32.  The  release  of  his  land 
from  the  lien  was  a  sufficient  consideration  for  the  promise. 
The  agreement  of  Wilson  to  pay  the  tax  cannot  affect  the 
question  of  the  consideration  of  the  note. 

It  is  alleged  in  the  reply  that  the  note  was  given  by  the 
appellant  for  the  amount  of  tax  assessed  against  his  land  with 
a  full  knowledge  that  the  tax  was  not  collectible,  and  that  the 
company  issued  stock  to  him  for  the  amount.  The  certifi- 
cate of  stock  made  him  a  stockholder  in  the  company,  with 
all  the  rights  and  privileges  of  other  stockholders  in  pro- 
portion to  the  amount.  That  was  a  valid  consideration  for 
the  note  without  regard  to  the  question  of  the.  assessment 

It  is  not  alleged  that  the  appellant's  land  was  not  liable  to 
be  assessed.  The  only  objection  to  the  assessment  is,  that 
all  the  lands  within  a  mile  and  a  half  of  the  line  of  the  road 
had  not  been  viewed  or  examined  by  the  assessors.  Such 
omission  could  be  corrected  and  supplied;  and  when  the 
amendment  is  made,  so  that  all  the  lands  liable  to  be  assessed 
are  included,  the  entire  assessment  becomes  valid,  and  as 
complete  and  perfect  as  if  all  the  lands  had  been  included  in 
the  original  proceedings.  The  Sand  Creek  Turnpike  Co.  v. 
Bobbins,  41  Ind.  79.    Whether  the  lands  of  the  appellant 
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would  be  liable  to  be  assessed  for  the  full  amount  of  the  note 
when  the  other  lands  liable  are  included  and  assessed,  is  not 
before  us.  The  answer  is  in  bar  of  the  entire  action.  The 
receipt  and  release  of  the  land  from  the  tax  for  the  amount 
was  sufficient  consideration  to  sustain  the  note. 

The  judgment  of  the  said  Decatur  Circuit  Court  is  affirmed, 
with  costs  and  five  per  cent,  damages. 


The  Indianapolis  Manufacturing  and  Carpenters  Union 
v.  The  Cleveland,  C,  C,  and  I,  Railway  Company. 

PRACTICE.— Appeal  from  Superior  Court.— Assignment  of  Error.— Oa  an 
appeal  from  a  superior  court,  assigning  for  error  that  the  court  in  special  teim 
erred  in  overruling  a  motion  for  a  new  trial,  and  in  finding  for  appellee  and 
rendering  judgment  upon  insufficient  evidence,  or  that  the  finding  and  judg- 
ment is  contrary  to  law,  in  this,  that  the  complaint  is  insufficient  in  law,  pre- 
sents no  question  for  review  in  the  Supreme  Court. 

Save. — On  an  appeal  from  a  superior  court,  assigning  for  error  that  the  cpurl  in 
general  term  erred  in  affirming  the  ruling  and  judgment  of  the  court  inspecial 
term,  to  which  action,  opinion,  and  judgment  in  general  term  the  appellant  at 
the  time  excepted,  presents  for  review  in  the  Supreme  Court  any  error  that  was 
properly  assigned  in  the  general  term  of  the  superior  court. 

Same. — On  an  appeal  from  a  superior  court,  if  the  appellant  has  assigned  for 
error  in  general  term,  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  an  assignment  of  error  in  the  Supreme  Court,  that  the 
general  term  erred  in  affirming  the,  judgment  of  the  special  term,  presentsthe 
question  of  the  sufficiency  of  the  complaint. 

Pleading. — Complaint  fir  Possession  of  Real  Estate. — Sufficiency  of  Descrip- 
tion,— In  an  action  to  recover  the  possession  of  real  estate,  if  the  real  estate 
can  be  identified  from  the  description  in  the  complaint,  the  description  will  be 

Same. — Notice  to  Quit  and  Demand. — Where  in  such  case  the  relation  of  land- 
lord and  tenant  does  not  enst,  it  is  not  necessary  that  there  should  be  notice  to 
quit  and  demand  of  possession  and  surrender  of  the  premises. 

Lease. — Assignment  of — Where  the  lessee  of  real  estate,  by  an  agreement 
with  another,  sold  the  right  to  use  and  possess  the  real  estate  as  long  as 
the  lessee  could,  the  rent  to  he  paid  to  the  lessee,  and  he  to  pay  the  lessor; 

Ecld,  that  the  arrangement  was,  in  legal  effect,  an  assignment  of  the  lease. 
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AOENT. — Authority. — The  mere  power  to  collect  rent  does  not  confer  authority 
to  make  a  new  lease  or  change  an  existing  one. 

Landlord  and  Tenant. — Assignment  of  Lean. — Estop]*!. — Where  a  lease 
contains  a  clause"  against  an  assignment  of  the  lease  without  the  written  con- 
sent of  the  landlord,  if  the  lease  is  assigned  without  such  consent,  the  assignee 
is  chargeable  with  notice  of  the  terms  of  the  lease,  and  if  the  landlord  does 
not  accept  rent  for  occupancy  of  the  premises  after  assignment,  he  will  not 
be  estopped  from  claiming  a  forfeiture  of  the  lease  by  reason  of  the  assignment, 

From  the  Marion  Superior  Court 

y.  Hanna  and  F.  Knefler,  for  appellant 

J.  T.  Dye  and  A.  C.  Harris,  for  appellee. 

Buskirk,  J. — This  action  was  brought  by  the  appellee  to 
recover  of  the  appellant  the  possession  of  the  real  estate 
described  in  the  complaint  The  appellant  answered  by  the 
general  denial.  Trial  by  the  court  and  finding  for  appellee. 
The  appellant  filed  motion  and  reasons  for  a  new  trial  as  fol- 
lows : 

ist.  That  the  finding  and  judgment  of  the  court  is  not 
sustained  by  sufficient  evidence. 

2d.  That  the  finding  and  judgment  of  the  court  is  con- 
trary to  law. 

3d.  That  the  complaint  herein  is  wholly  insufficient  in  law. 

The  motion  was  overruled,  and  an  exception  taken. 

Appeal  to  the  general  term,  where  the  following  errors 
were  assigned : 

1.  Error  of  the  court  in  special  term  in  overruling  motion 
for  a  new  trial. 

2.  Error  of  the  court  in  finding  for  appellee,  and  in  ren- 
dering judgment  for  appellee,  upon  insufficient  evidence. 

3.  That  the  finding  and  judgment  of  the  court  is  contrary 
.0  law,  in  this,  that  the  complaint  of  appellee  is  wholly  insuf- 
ficient in  law.  • 

The  court  in  general  term  affirmed  the  judgment  of  the 

.special  term. 
The  appellant  has  assigned  for  error  here  the  following: 
ist.  Error  of  the  court  in  special  term  in  overruling  the 

motion  for  a  new  trial. 


NOVEMBER  TERM,  1873.  283 

The  I.  M.  End  C.  Union  v.  The  C,  C,  C,  and  I.  R.  W.  Co. 

2d.  Error  of  the  court  in  rinding  for  appellee,  and  in  ren- 
dering judgment  for  appellee  upon  insufficient  evidence. 
'       3d.  That  the  finding  and  judgment  of  the  court  is  con- 
trary to  law,  in  -this,  that  the  complaint  of  appellee  is  wholly 
insufficient  in  law. 

4th.  Error  of  the  court  in  general  term,  in  affirming  the 
ruling,  opinion,  and  judgment  of  the  court  in  special  terra, 
to  which  action,  opinion,  and  judgment  in  general  term  the 
appellant  at  the  time  excepted. 

The  first  three  assignments  of  error  present  no  question  for 
review  here,  as  they  relate  to  the  action  of  the  court  in 
special  term.  In  Wesley  v.  MUford,  41  Ind.  413,  we  held 
that  whatever  errors  are  assigned  on  appeal  from  the  superior 
court  in  general  term  to  the  Supreme  Court  must  be  predi- 
cated upon  the  assignment  of  errors  in  the  general  term  and 
the  action  of  that  court  in  such  term  thereon. 

The  fourth  assignment  of  error  presents  for  review  here 
every  error  that  was  properly  assigned  in  the  general  term 
of  the  superior  court. 

In  Wesley  v.  MUford,  supra,  it  was  held,  that  on  appeal 
from  the  superior  court,  it  could  not  be  assigned  for  error 
here,  as  it  could  on  appeal  from  the  circuit  or  common  pleas 
court,  that  the  complaint  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action ;  but  it  was  further  held,  that  the 
question  as  to  the  sufficiency  of  the  complaint  might  be  pre- 
sented in  the  general  term,  although  it  was  not  presented  or 
raised  in  any  way  in  the  special  term,  and  that  such  question 
might  be  raised  in  the  general  term  by  an  assignment  of 
error  that  the  complaint  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  just  as  the  same  question  is  pre- 
sented in  this  court  on  an  appeal  from  a  circuit  court  to  this 
court.  The  appellant  having  assigned  for  error  in  general 
term,  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  the  assignment  of  error  here  that 
the  general  term  erred  in  affirming  the  judgment  of  special 
term  presents  the  sufficiency  of  the  complaint  for  our 
decision. 
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Two  objections  are  urged  to  the  complaint  First,  that 
the  property  is  not  sufficiently  described.  It  is  averred  in 
the  complaint  that  the  plaintiff  "  is  the  owner  In  fee  simple, 
and  19  entitled  to  the  immediate  possession,  of  the  following 
described  property,  situated  in  Indianapolis,  Marion  county, 
Indiana,  to  wit :  commencing  at  a  point  one  hundred  and 
seven  feet  east  of  the  north-west  corner  of  said  railway  com- 
pany's office,  located  at  the  foot  of  Maryland  street  on 
Alabama  street,  in  the  city  of  Indianapolis,  Marion  county, 
Indiana,  and  running  thence  south  fifty-eight  feet,  thence 
east  one  hundred  and  eighty-two  feet,  thence  north  fifty- 
eight  feet,  thence  west  one  hundred  and  eighty-two  feet  to 
the  place  of  beginning,  containing  ten  thousand  five  hundred 
and  fifty-six  square  feet,  and  lying  east  of  said  railroad 
company's  office,  and  between  said  office  and  New  Jersey 
street,  being  in  square  No.  77,  in  said  city  and  State  aforesaid." 

It  is  suggested  by  counsel  for  appellant,  that  the  descrip- 
tion is  not  sufficient  to  enable  the  sheriff  to  find  and  locate 
the  property.  We  see  no  difficulty  in  identifying  the  prop* 
erty  from  the  description  given  in  the  complaint  We  think 
the  description  sufficient.  No  authority  is  cited,  and  we  think 
none  could  be,  holding  such  a  description  insufficient 

It  is,  in  the  second  place,  urged  that  the  complaint  does 
not  aver  any  demand  for  the  possession  of  the  property 
before  the  commencement  of  the  action.  No  notice  to  quit 
and  surrender  up  the  possession  was  necessary,  unless  the 
relation  of  landlord  and  tenant  existed  between  the  parties. 
Meeker  v.  Doe,  7  Blackf.  169.  It  does  not  appear  from  the 
complaint  that  such  relation  existed. 

In  our  opinion,  the  complaint  is  good. 

We  proceed  to  inquire  whether  the  finding  is  sustained 
by  the  evidence. 

It  was  admitted  on  the  trial,  as  appears  from  the  bill  of 
exceptions,  that  the  appellee  was  the  owner  of  the  property 
in  fee  simple,  but  the  appellants  claimed  the  right  of  posses- 
sion under  Warren  Tate,  who  claimed  by  virtue  of  a  lease 
from  the  appellee. 


NOVEMBER  TERM,  1873.  .      285 

The  L  M.  and  C  Union  ».  The  C,  C,  C,  Mid  I.  R.  W.  Co. 

On  the  1st  day  of  April,  1871,  the  appellee  by  her  presi- 
dent executed  to  Tate  a  written  lease  of  the  premises  in  con- 
troversy for  one  year,  subject  to  be  determined  within  the 
year  by  a  ninety  days'  written  notice;  and  it  was  further 
stipulated  that  in  case  Tate  should,  by  either  tacit  or  express 
permission,  hold  over  beyond  the  expiration  of  one  year,  his 
tenancy  should  continue  subject  to  the  option  of  the  lessor, 
to  terminate  the  same  upon  ninety  days'  written  notice. 

The  lease  contained  this  further  provision :  "  It  is  further 
agreed  that  the  party  of  the  second  part  shall  not  assign  this 
lease  or  sub-let  any  portion  of  the  said  premises  without  the 
written  consent  of  the  party  of  the  first  part,  and  that  a  vio- 
lation of  this  agreement  on  his  part  shall  vacate  this  lease." 

It  is  conceded  that  the  lease  was  not  terminated  by  the 
lessor  by  giving  ninety  days'  notice  as  prescribed  therein. 
Nor  was  there  any  assignment  of  the  written  lease,  by  the 
lessee  to  the  appellant,  but  it  is  contended  by  the  appellee 
that  there  was  an  equitable  assignment  of  the  lease,  and  that 
there  was  a  sub-letting  of  the  premises.  On  the  other  hand, 
it  is  insisted  by  counsel  for  appellant,  that  there  was  neither 
a  legal  nor  equitable  assignment  of  the  lease  or  a  sub-letting 
of  the  premises,  but  that  the  arrangement- between  Tate  and 
the  appellant  only  amounted  to  a  license  on  the  part  of  the 
lessee  that  the  appellant  should  occupy  the  premises  under 
him.  The  principal  and  controlling  question  in  the  case  is, 
as  to  the  legal  effect  of  the  arrangement  made  by  and 
between  Tate  and  the  appellant.  The  material  facts  as  they 
appear  of  record  are:  Tate  occupied  the  leased  ground  as  a 
lumberyard  until  January  1st,  1872,  and  on  that  day  sold 
out  his  business  to  the  defendant  and  put  her  in  possession 
of  that  ground,  as  well  as  his  factory  adjoining  thereto. 
Tate  on  the  12th  day  of  January,  1872,  paid  one  hundred 
and  fifty  dollars,  the  rent  due  to  the  31st  of  December,  1871, 
and  at  that  time  notified  Bush,  the  agent  of  the  appellee,  to 
whom  he  made  the  payment,  of  the  arrangement  with  appel- 
lant Tate  testified  that  Bush  told  him  he  had  no  authority 
to  make  a  new  lease  to  appellant,  but  that  he  presumed  it 
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would  make  no  difference  to  the  railroad  company  who  .occu- 
pied the  ground,  so  that  the  rent  was  paid  and  possession 
given  at  the  expiration  of  a  ninety  days'  notice.  The  appel- 
lant continued  to  use  the  premises  for  a  lumber  yard,  and 
was  in  possession,  under  the  agreement  with  Tate,  at  the 
commencement  of  the  suit,  October  23d,  1862.  Tate  fur- 
ther testified  that  the  appellant  was  to  pay  him  the  same 
rent  he  had  contracted  to  pay  the  appellee,  and  it  was  stip- 
ulated between  him  and  appellant  that  the  latter  should  sur- 
render possession  to  the  railroad  company  at  the  expiration 
of  ninety  days  after  receiving  written  notice  of  the  termina- 
tion of  the  lease.  It  was  also  shown  that  on  October  20th, 
1872,  Tate  tendered  to  appellee  two  hundred  dollars,  which 
would  be  in  full  of  rent  to  January  1st,  1873,  at  the  price 
fixed  by  the  lease,  but  the  tender  was  refused. 

Gaylord  M.  Bush,  the  person  to  whom  the  one  hundred 
and  fifty  dollars  rent  was  paid,  was  called  as  a  witness  by  the 
appellee.  He  testified,  in  substance,  that  shortly  before  and 
at  the  time  he  received  the  rent  due  December  31st,  1871, 
Tate  told  him  that  he  had  parted  with  his  interest  in  the 
premises  to  other  parties,  and  that  he  hoped  that  he,  witness, 
would  continue  to  let  the  parties  to  whom  he  had  sold  occu- 
py the  ground.  To  this  Bush  replied  that  he  did  not  know 
what  the  company  would  do  in  that  particular ;  that  the  lease 
provided  its  own  terms,  and  that  to  have  it  arranged,  it  would 
be  necessary  to  have  such  agreement  with  the  president  of 
the  road ;  that  he,  Bush,  was  only  an  agent,  acting  under 
instructions,  but  did  not  know  anything  to  the  contrary,  but 
that  they  might  be  satisfied  to  continue  the  lease  to  these 
parties,  but  that  it  must  be  understood  that  he  would  not  do 
it  himself,  and  that  what  he  might  say  was  unofficial.  This 
witness  further  stated  that  he  knew  from  that  time  forward  that 
defendant  was  in  the  use  and  occupation  of  the  ground,  but 
there  is  no  evidence  that  the  president  of  the  railway, 
or  any  officer  of  the  company,  had  such  knowledge,  and,  of 
course,  no  proof  of  consent  to  the  transfer  of  the  premises 
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by  Tate  to  the  appellant,  unless  it  is  to  be  inferred  from 
Bush's  knowledge  and  acquiescence. 

C.  F.  Reasener,  president  of  the  appellant,  testified 
that  "when  the  defendant  bought  out  Tate,  it  was  with 
the  agreement  that  she  should  use  said  ground  as  long 
as  Tate  could.  We  bought  out  his  use  of  the  ground. 
Defendant  would  have  the  right  to  use  and  possess  the  ground 
in  controversy  in  like  manner  as  Tate  did,  defendant  to  pay 
the  rent  to  Tate;  in  short,  the  defendant  to  succeed  to  and 
have  the  same  rights  to  the  ground  that  he,  Tate,  had  before 
he  sold  to  the  defendant,  the  rent  to  be  paid  to  Tate,  and  he 
to  pay  the  plaintiff  the  rent;  the  defendant  had  nothing  to 
do  with  the  plaintiff!  This  was  the  agreement  between  the 
defendant  and  Tate." 

It  is  provided  in  the  lease  that  the  lessee  shall  neither 
assign  the  lease  nor  sub-let  any  portion  of  the  premises  with- 
out the  written  consent  of  the  lessor,  and  that  a  violation  of 
such  agreement  should  vacate  the  lease.  By  an  assignment 
of  the  lease,  the  lessee  would  transfer  to  the  assignee  all  his 
interest  in  the  lease.  A  sub-letting  vests  only  a  partial  estate 
in  the  under-lessee,  a  reversion  being  left  in  the  lessor,  the 
duration  of  which  is  immaterial,  for  it  may  be  a  year,  a  day, 
an  hour.    Taylor  Landlord  &  Ten.  81,  sec.  109.' 

The  same  author,  in  section  108,  p.  80,  says:  "  Not  only 
has  the  owner  of  the  soil  a  right  to  make  a  lease,  but  his 
tenant,  so  long  as  his  interest  lasts,  has  also  a  right  to  under- 
let to  any  person  he  may  think  proper,  without  consulting 
the  landlord ;  for,  while  his  interest  in  the  premises  contin- 
ues, he  has  the  absolute  disposition  of  it,  unless  some  agree- 
ment subsists  between  him  and  the  landlord,  that  limits  his 
power  to  do  so." 

The  same  author,  in  section  403,  p.  313,  says:  "Covenants 
of  this  description  are  construed  by  courts  of  law  with  the 
utmost  jealousy,  to  prevent  the  restraint  from  going  beyond 
the  express  stipulation.  If,  therefore,  the  lessee  covenants 
not  to  assign,  transfer,  set  over,  or  otherwise  do,  or  put  away, 
the  lease  or  premises,  it  does  not  prevent  him  from  under- 
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letting.  Nor  will  a  covenant  '  not  to  let  or  under-let  the 
whole  or  any  part'  of  the  demised  premises  preclude  an 
assignment  of  the  whole  interest.  But  a  condition  not  to  set, 
let,  or  assign  over  the  demised  premises,  or  any  part  thereof, 
comprehends  under-leases ;  and  where  the  condition  was,  not 
to  let  or  assign  the  premises,  or  any  part  thereof,  a  lease 
by  the  tenant,  which  fell  short  of  his  term  by  only  one  day, 
was  held  to  be  a  breach  of  the  condition.  So  a  covenant  not 
to  let,  set,  or  demise  the  premises,  or  any  part  thereof,  for  all  or 
any  part  of  the  term,  restrains  an  assignment.  And  where  the 
proviso  in  the  lease  was,  that  '  if  the  lessee,  his  executors, 
or  administrators,  did  or  should  assign,  or  otherwise  part 
with,  the  lease  or  premises  thereby  granted,  or  any  part 
thereof,  for  the  whole  or  any  part  of  the  term  thereby 
granted,  to  any  person  or  persons  whomsoever,  without  the 
license  and  consent,  in  writing,  of  the  lessor,  first  had  and 
obtained  for  that  purpose,  the  lessor  might  re-enter;'  and 
the  lessee  entered  into  an  agreement  with  another  person,  to 
grant  him  a  lease  of  the  premises  for  the  residue  of  the  term, 
reserving  a  few  days  under  which  possession  was  given, 
Lord  Ellenborough  held  that  the  words  of  the  proviso 
included  an  under-lease,  and  that,  consequently,  such  under- 
lease was  a  breach  of  the  proviso." 

In  our  opinion,  the  arrangement  between  Tate  and  the 
appellant  was,  in  legal  effect  and  practical  operation,  an  assign- 
ment of  the  lease.  It  is  true  there  was  no  formal  assignment 
of  the  lease,  but  there  was  an  equitable  transfer  of  it  The 
president  of  the  appellant  testi6ed :  "  We  bought  out  his  use 
of  the  ground.  The  defendant  would  have  the  right  to 
use  and  possess  the  ground  in  controversy,  in  like  manner  as 
Tate  did."  No  greater  right  could  have  been  enjoyed,  had 
there  been  a  formal  and  regular  assignment  of  the  lease  and 
premises.  The  purpose  of  the  stipulation  in  the  lease  was 
to  reserve  to  the  lessor  the  right  to  say  who  should  occupy 
the  premises.  The  transfer  was  made  without  consulting  the 
lessor.  It  was  testified  by  the  chief  officer  of  the  appellant, 
that  "  the  defendant  had  nothing  to  do  with  the  plaintiff." 
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Tate  was  to  receive  the  same  rent  from  appellant  that  he 
paid  to  appellee.  The  position  contended  for  by  the  appel- 
lant, that  the  arrangement  only  amounted  to  a  license  to 
occupy  the  premises,  is  an  attempt  to  create  a  distinction  in 
name  and  not  in  substance.  The  practical  effect  was  the 
same.  By  the  stipulation  in  the  lease,  Tate  was  prohibited 
from  placing  any  other  person  in  possession  of  the  premises 
without  the  written  consent  of  the  lessor.  By  the  arrange- 
ment, he  sold  with  his  factory  the  right  to  use  the  premises, 
and  placed  the  appellant  in  the  possession  thereof,  who  was 
to  use  and  occupy  the  ground  in  the  same  manner  that  Tate 
did  under  the  lease. 

It  is,  however,  insisted  by  counsel  for  appellant,  that  Bush, 
the  agent  of  the  appellee,  consented  to  'the  transfer.  The 
evidence  does  not  show  that  Bush  had  any  agency  or  author- 
ity in  the  premises,  except  to  collect  from  Tate  the  rent  due 
December  31st,  1871.  The  mere  powerto  receive  or  collect 
rent  does  not  confer  authority  to  make  a  new  contract  or 
change  an  existing  one. 

Besides,  it  was  expressly  provided  in  the  lease,  that  the 
consent  to  assign  the  lease  or  sub-let  the  premises  should  be 
in  writing.  It  is  not  pretended  that  there  was  any  written 
consent 

It  is  further  urged  that  the  appellee,  in  view  of  the  facts  In 
evidence,  is  estopped  from  maintaining  the  action.  We  fully 
concur  in  the  opinion  expressed  by  the  court  below,  that 
there  are  no  elements  of  an  estoppel  in  the  case.  The 
appellant  was  chargeable  with  notice  of  the  terms  of  the  lease 
to  Tate,  and  knew,  therefore,  that  her  possession  of  the 
premises,  as  to  the  appellee,  •  was  unlawful.  The  appellee 
did  not  by  any  act,  such  as  the  receipt  of  rent  for  the  occu- 
pancy of  the  premises  after  the  transfer  or  the  like,  acknowl- 
edge the  appellant  as  a  tenant  The  appellant  made  no 
improvements  upon  the  faith  of  undisturbed  possession,  nor 
was  any  act  done  making  it  inequitable  for  appellee  to  pur- 
sue the  remedy  adopted  to  obtain  possession.  It  does  not 
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appear  even  that  the  proper  officer  of  the  appellee  had  notice 
that  the  appellant,  instead  of  Tate,  was  occupying  the  prem- 
ses,  until  about  the  time  the  suit  was  brought  Notice  to 
an  agent,  with  such  restricted  powers  as  Bush  possessed,  was 
not  notice  to  the  corporation. 

It  is  also  claimed  that  the  evidence  was  insufficient,  because 
there  was  no  proof  of  a  demand  before  the  commencement  of 
the  action.  The  evidence  does  not  show  that  the  relation  of 
landlord  and  tenant  existed  between  the  parties  to  this 
action.  As  we  have  held,  in  such  case,  no  demand  is  neces- 
sary. 

In  our  opinion,  the  court  below  committed  no  error  in 
affirming  the  judgment  of  the  special  term. 

The  judgment  is  affirmed,  with  costs. 


Bblton  ETALf.  Smith.* 

From  the  Shelby  Circuit  Court 

A.  Mqfeir  and  S.  Major,  for  appellants. 

K.  M.  Hord,  A.  Blair,  M.  M.  Ray,  G.  H.  Voss,  B.  F,  Davis, 
and  31.  A.  HoUnan,  for  appellee. 

Pettit,  C.  J. — The  submission  in  this  case  is  set  aside, 
there  being  a  total  failure  to  comply  with  rule  nineteen  of 
this  court  Neither  the  pages  nor  lines  are  numbered,  nor 
are  there  any  marginal  notes, 

•Norewbei  term,  1873. 
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Bkltok  et  ai_  v.  Smith. 

Appeal. — Payment  of  Judgment. — Payment  of  a  judgment  is  no  bar  to  an 
appeal  therefrom,  by  the  judgment  defendant,  and  when  made  subsequent  to 
an  appeal  cannot  be  pleaded  to  defeat  the  appeal 

Evidence. —  Vendor  and  Purehotir,— Mortgage. — In  an  action  on  notes  and 
mortgage,  which  are  filed  with  and  made  part  of  the  complaint,  the  notes  and 
mortgage  are  admissible  in  evidence  against  the  parties  defendants  who,  at 
alleged  in  the  complaint,  lave  purchased  the  mortgaged  lands  and  agreed  to 
pay  the  notes  and  mortgage  made  by  their  co-defendants,  without  proof  of 
their  execution,  where  their  execution  is  not  denied  under  oath. 

Same, — Statute. — Section  216,  R.  S.  1843,  which'  provides  that  any  pleading, 
denying,  or  requiring  proof  of  the  execution  or  assignment  of  any  instrument 
of  writing,  which  is  the  foundation  of  the  suit,  and  is  specially  set  forth  in 
the  declaration,  shall  not  impose  the  necessity  of  such  proof,  unless  verified 
by  oath,  is  more  comprehensive  than  sec  80  of  the  code  (2  G.  &  H.  105), 
and  is  continued  in  force  by  sec.  803  of  the  code  (3  G.  &  H.  336). 

Practice. — Parties. —  Witntn. Where  the  defendants  were  summoned  to 

testify  in  reference  to  certain  material  facts,  and  refused  to  appear  and  tes- 
tify, the  court  committed  no  error  in  rendering  judgment  as  upon  a  confession, 
instead  of  striking  out  their  answers,  according  to  the  provisions  of  sec.  399 
of  the  code  (3  G.  &  II.  18S). 

From  the  Shelby  Circuit  Court. 

A.  Major  and  S.  Major,  for  appellants. 

K.  N.  Hard,  A.  Blair,  M.  M.  Ray,  G.  H.  Voss,  S.  F.  Davis, 
and  y.  A.  Holman,  for  appellee. 

Buskikk,  J. — This  is  an  appeal  from  a  money  judgment 
It  is  pleaded  in  bar  of  the  appeal,  that  the  appellants  subse- 
quently to  the  appeal  paid  and  satisfied  the  judgment  in  full. 
It  has  been  repeatedly  decided  by  this  court,  that  the  pay- 
ment of  a  judgment  does  not  prevent  the  party  so  paying 
from  afterward  taking  an  appeal.  Hyerv.  Norton,  26  Ind. 
369 ;  Armes  v.  Ckappel,  28  Ind.  469 ;  Dickensheets  v.  Kauf- 
man, 29  Ind.  1 54 ;  Kaufman  v.  Dickensheets,  30  Ind.  258 ;  Hill 
V.  Starkweather,  30  Ind.  434.  It  seems  necessarily  to  result 
that  if  the  right  of  appeal  is  not  waived  by  the  voluntary  pay- 
ment of  the  judgment,  payment  subsequent  to  an  appeal  can- 
not be  pleaded  to  defeat  an  appeal  already  perfected. 

This  was  an  action  by  the  appellee  against  Bond  and  Gray, 
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makers  of  two  promissory  notes  and  a  mortgage  on  certain 
real  estate,  and  Helton  and  Stanley,  who,  it  was  alleged, 
had  purchased  the  mortgaged  lands,  with  an  agreement  to 
pay  off  such  notes  and  mortgage.  The  complaint  consisted 
of  three  paragraphs.  There  was  a  joint  demurrer  to  the  com- 
plaint The  first  paragraph  was  clearly  good,  and  we  have  not 
examined  the  second  and  third  with  the  view  of  determining 
whether  they  were  good  or  not,  as  the  court  was  bound  to 
overrule  the  demurrer,  if  there  was  one  good  paragraph.  There 
was  no  error  in  overruling  the  demurrer  to  the  complaint. 

There  was  issue,  trial  by  the  court,  and  finding  for  appel- 
lee. Belton  and  Stanley  moved  for  a  new  trial,  for  the  rea- 
sons that  the  finding  was  contrary  to  law,  not  supported  by 
the  evidence,  and  that  the  damages  were  excessive ;  but  the 
motion  was  overruled,  and  this  is  assigned  for  error.  It  is, 
in  the  first  place,  insisted  that  the  court  erred  in  admitting 
in  evidence,  over  the  objection  and  exception  of  appellants, 
the  notes  and  mortgage  filed  with  and  made  a  part  of  the 
complaint,  without  the  execution  of  such  instrument  being 
proved.  It  is  claimed  by  counsel  for  appellants  that  they 
are  to  be  regarded  as  strangers  to  such  notes  and  mortgage, 
and  that  before  they  could  be  read  in  evidence  against  them, 
their  execution  should  have  been  proved;  and  in  support' 
of  this  position  reference  is  made  to  the  cases  of  Riser  v. 
Snoddy,  7  Ind.  442 ;  Makoris  Adm'r  v.  Sawyer,  18  Ind.  73 ; 
Martin  v.  AsheSs  Adtrir,  25  Ind.  237 ;  Barnetfs  Adm'x  v. 
The  Cabinet  Makers'  Union,  28  Ind.  254;  Cawood's  Adm'r 
v.  Lee,  32  Ind.  44. 

It  was  held  in  all  the  above  cited  cases,  that  in  an  action 
against  a  decedent's  estate,  upon  a  promissory  note  purport- 
ing to  have  been  made  by  him,  the  general  denial,  not  sworn 
to,  put  in  issue  the  execution  of  such  note.  The  ruling 
in  those  cases  was  placed  upon  the  ground  that  section  So 
of  the  code,  2  G.  &  H.  105,  had  no  application  to  actions 
against  decedents'  estates ;  and  consequently  such  cases  have 
no  application  to  the  present  one,  which  is  governed  by  sec- 
tion 80  of  our  code,  2  G.  &  H.  105,  so  far  as  the  makers  of 
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the  note  and  mortgage  are  concerned,  and  by  section  216 
of  chap.  40  of  the  revision  of  1843,  so  ^r  as  affects  Belton 
and  Stanley.  By  section  80,  it  is  provided,  that  "  where  a 
writing,  purporting  to  have  been  executed  by  one  of  the 
parties,  is  the  foundationof,  or  referred  to  in,  any  pleading, 
it  may  be  read  in  evidence  on  the  trial  of  the  cause  against 
such  parry,  without  proving  its  execution,  unless  its  execu- 
tion be  denied  by  affidavit:  before  the  commencement  of  the 
trial,  or  unless  denied  by  a  pleading  under  oath." 

It  will  be  observed  that  the  above  section  is  limited  in  its 
application  to  parties  to  the  action,  by  whom  the  writing  pur- 
ports to  have  been  executed,  and  is  admissible  against  such 
party  without  proof  of  its  execution,  unless  dented  under 
oath  in  the  manner  provided  therein.  Under  this  section, 
the  note  and  mortgage  in  this  action,  purporting  to  have 
been  executed  by  Bond  and  Gray,  were  admissible  against 
them  without  proof  of  their  execution,  but  they  were  not 
admissible  against  Belton  and  Stanley  without  proof  of  their 
execution,  because  they  did  not  purport  to  have  been  exe- 
cuted by  them. 

Section  216  of  the  revision  of  1843  provides  that  any 
pleading,  denying  or  requiring  proof  of  the  execution  or 
assignment  of  any  instrument  of  writing,  which  is  the  foun- 
dation of  the  suit,  and  is  specially  set  forth  in  the  declara- 
tion, shall  not  impose  the  necessity  of  such  proof,  unless 
verified  by  oath.    R.  S.  1843,  p.  71 1. 

The  above  section  is  broader  and  more  comprehensive 
than  section  80  of  our  code.  It  is  not  limited  to  parties  to 
the  action  by  whom  the  writing  purports  to  have  been  exe- 
cuted. It  applies  to  all  parties  to  an  action,  and  therefore 
embraces  Belton  and  Stanley.  It  has  been  repeatedly 
decided  by  this  court  that  the  above  quoted  section  of  the 
revision  of  1843  was  continued  in  force  by  section  802  of 
our  code,  2  G.  &  H.  336.  Abernathy  v.  Reeves,  7  Ind.  306 ; 
Xees  v.  Simons,  10  Ind.  82 ;  Hauser  v.  Hays,  1 1  Ind.  368 ; 
Patterson  v.  Crawford,  12  Ind.  241 ;  Berry  v.  Bolan,  13  Ind. 
259;  Woodward  v.  Mathews,  15   Ind.  339;  Jones  v.  Gregg, 
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17  lad  84;  Patterson  v.  Prior,  18  Ind.  440;  Bray  v.  Carfim- 
ter,  20  Ind;  255  ;  Lawson  v.  Shtrra,  21  Ind.  363. 

In  our  opinion,  the  court  committed  no  error  In  admitting 
in  evidence  the  note  and  mortgage  sued  on,  without  proof 
of  their  execution,  their  execution  not  having  been  denied 
under  oath. 

It  is,  in  the  next  place,  contended  by  counsel  for  appellants, 
that  the  finding  was  not  sustained  by  the  evidence,  because 
it  was  not  found  that  the  appellants  had  purchased  the 
mortgaged  lands  with  an  agreement  to  pay  the  balance  due 
upon  the  mortgage,  as  a  part  of  the  purchase-money.  It 
appears  from  a  bill  of  exceptions  in  the  record,  that  the 
appellants  had  been  "  summoned  as  witnesses  by  the  plain- 
tiff, and  that  they  failed  to  appear,  and  failed  and  refused  to 
testify  as  to  the  fact  that  they  were  the  owners  of  the  equity 
of  redemption  and  had  agreed  and  promised  to  pay  said 
notes  as  part  of  plaintiff's  consideration  of  .the  conveyance 
to  them  by  said  mortgagor." 

It  is  provided  by  section  299  of  the  code,  2  G.  &  H.  188, 
that  "any  party  refusing  to  attend  and  testify  as  above  pro- 
vided, may  be  punished  as  for  a  contempt,  and  his  complaint, 
answer,  or  reply,  may  be  stricken  out." 

It  appears  that  the  court  below  rendered  judgment  against 
the  appellants,  as  upon  a  confession,  for  their  failure  to  attend 
and  testify  as  witnesses  for  the  plaintiff.  This  was,  in  effect, 
the  same  as  striking  out  their  answer,  in  which  case  judg- 
ment would  have  been  rendered  against  them  for  want  of  an 
answer.  We  think  the  appellants  have  no  right  to  complain 
of  the  action  of  the  court.  They  had  been  duly  summoned 
to  testily  for  the  plaintiff.  In  reference  to  a  question  pecul- 
iarly within  their  knowledge.  They  failed  and  refused  to 
obey  the  process  of  the  court,  and  were  guilty  of  contempt, 
for  which  they  might  have  been  punished.  The  court,  how- 
ever, did  not  resort  to  this  extreme  remedy,  but  treated  as 
true  the  allegations  of  the  complaint  affecting  them,  and 
rendered  judgment  accordingly.    This  was  in  accordance 
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■with  the  spirit  of  the  statute,  and  less  than  this  the  court 
could  not  have  done. 

We  think  the  court  committed  no  error  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 


Gonzales  v.  Barton. 


Wlli— Suit  in  Sktllt?t  Case— Statute.— A.  testator  devised  certain  real  estate 
to  bis  wife  for  life,  and  ether  death  to  be  disposed  of  as  follows  i  "And  from  and 
after  her  decease,  I  giro  and  devise  the  same  to  my  adopted  bob,  Morey,  for 
and  daring  bis  natural  life;  and  from  and  after  bis  decease  I  give  and  bequeath 
the  same  in  fee  to  the  lawful  issue  of  said  Morey;  and  if  he  shall  decease 
without  such  issue,  then  I  give  and  bequeath  the  same  in  fee  to  the  heirs  of 
uid  Morey." 

field,  that  at  conjnwnlaw  the  devise  to  Morey  would  have  created  in  him  an 
estate  tail,  according  to  the  rale  in  Shelley's  case,  and  that,  under  the  statute 
of  this  State  abolishing  estates  tail  and  converting  them  into  estates  in  fee 
simple,  he  took  a  fee  simple  estate  subject  to  the  life  estate  of  the  testator**: 


From  the  Floyd  Circuit  Court. 

A.  Dealing,  for  appellant 

M.  C.  Kerr  and  W.  y.  Htsey,  for  appellee. 

Downey,  C.  J. — This  was  an  action  by  the  appellant 
against  the  appellee,  to  compel  the  specific  performance  of  a 
contract  In  writing  for  the  sale  and  conveyance  in  fee  simple 
of  certain  real  estate.  The  defendant  answered  that  he  had 
only  an  estate  for  his  life  in  the  real  estate,  and  for  that 
reason  asked  to  be  excused  from  performing  his  contract, 
and  that  it  might  be  rescinded  and  set  aside.  The  circuit 
court  held  that  the  defendant  had  but  a  life  estate,  and  ren- 
dered judgment  In  his  favor.  This  ruling  is  assigned,  in 
proper  form,  as.  error,  in  this  court  The  title  of  the  defend- 
ant was  derived  by  virtue  of  the  will  of  one  David  M.  Hale, 
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deceased.  The  clause  of  the  will  material  to  the  question 
is  as  follows :  "  Also  I  give  and  devise  to  my  said  wife, 
Esther  Hale,  those  several  parcels  of  land  known  as  lots 
numbered  five  and  seven,  on  Lower  High  street,  and  seven, 
nine,  and  eleven,  on  Lower  First  street,  in  said  town  of  New 
Albany,  with  all  the  appurtenances  thereunto  belonging,  for 
and  during  her  natural  life ;  and  from  and  after  her  decease, 
I  give  and  devise  the  same  to  my  adopted  son,  Morey,  for 
and  during  his  natural  life ;  and  from  and  after  his  decease,  I 
give  and  devise  the  same,  in  fee  to  the  lawful  issue  of  said 
Morey;  and  if  he  shall  decease  without  such  issue,  then  I 
give  and  bequeath  the  same"  in  fee  to  the  heirs  of  said 
Morey." 

Esther  Hale  Is  dead.  The  parties  by  counsel  agree  that 
the  case  turns  upon  the  question  whether  or  not  the  rule  in 
Shelley's  case  is  to  be  applied  in  this  case.  Does  the  devise 
to  Morey  for  life,  then  to  his  lawful  issue,  and  in  default  of 
such  issue  to  his  heirs  in  fee,  give  to  Morey  the  fee  simple? 
The  rule  in  Shelley's  case  has  frequently  been  recognized, 
and  in  some  instances  applied,  as  a  rule  of  the  common  law 
in  force  in  this  State.  Andrews  v.  Spurlin,  35  Ind.  262; 
McCray  v.  Upp,  35  Ind.  1 16. 

What  is  the  effect  of  the  devise  to  Morey  for  life,  and  after 
his  death  to  his  lawful  issue?  If  the  words  "lawful  issue" 
are  to  be  regarded  as  words  of  purchase,  then  Morey  took 
only  an  estate  for  his  life.  But  if  the  words  "  lawful  issue" 
are  to  be  regarded  as  words  of  limitation,  he  took  a  fee 
simple.  If  the  question  could  be  regarded  as  one  of  inten- 
tion, there  would  be  no  difficulty  in  coming  to  the  conclu- 
sion that  in  this  case  it  was  intended  that  Morey  should 
take  a  life  estate  only.  But  such  is  not  the  rule,  as  may  be 
seen  by  reference  to  the  cases  cited  as  having  been  decided 
in  this  court.  As  this  rule  is  a  rule  which  we  obtain  as  a 
part  of  the  common  law,  it  is  proper  to  look  to  the  English 
courts  for  cases  in  which  the  rule  has  been  applied.  In  King 
v.  MeUing,  Vent  214,  the  devise  was  by  John  Melling,  who 
had  issue,  Bernard  and  John,  and' by  his  will  devised  to  Ber- 
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nard  for  and  during  his  natural  life,  and  after  his  decease  to 
such  issue  as  he  should  have  of  the  body  of  his  second  wife 
(his  first  then  being  alive),  and  if  no  such  issue  happened, 
then  to  John  Melling,  provided  that  Bernard  might  make  a 
jointure  to  his  wife  which  she  should  enjoy  for  her  life.  Ber- 
nard suffered  a  common  recovery,  and  died  without  issue  by 
any  wife.  It  was  decided  in  B.  R.bya  majority  of  the  court 
that  Bernard  took  only  an  estate  for  life.  On  appeal  to  the 
Exchequer,  the  judgment  was  reversed,  and  it  was  held  that 
Bernard  took  an  estate  tail.    King  v.  Melting,  2  Lev.  58. 

In  Roe,  ex  dem.  Dodson,  v.  Grew,  2  Wils.  322;  a  devise  of 
land  to  George  Grew  for  and  during  the  term  of  his  natural  life, 
and  from  and  after  his  decease  to  the  use  of  the  issue  male  of  his 
body  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  - 
of  such  issue,  and  for  want  of  such  issue  male,  then  to 
George  Dodson,  his  heirs,  3nd  assigns  forever,  was  held  to 
create  in  George  Grew  an  estate  tail. 

In  Denn,  ex  dem.  Webb,  v.  Packey,  J  T,  R.  299,  the 
devise  was  to  A.  for  life  without  impeachment  of  waste,  and 
after  his  decease  to  the  issue  male  of  his  body  and  to  the 
heirs  and  assigns  of  such  issue  male  forever,  and  for  default 
of  such  issue  male  to  B.,  etc.,  it  was  held  that  A.  took  an 
estate  tail. 

In  Frank  v.  Stovin,  3  East,  548,  the  same  construction 
was  given  to  the  devise  where  the  word  "  issue"  was  used. 

In  The  Attorney  General  v.  Bright,  2  Keen,  57,  the  testa- 
tor had  given  five  hundred  pounds  to  S.  T.,  to  receive  the 
interest  during  life,  and  then  to  her  issue,  but  in  case  of  her 
death  without  issue,  the  same  to  be  divided  between  her 
father's  children  by  his  second  wife  living  at  the  testator's 
death;  and  it  was  adjudged  that  S.T.  took  an  absolute  inter- 
est in  said  sum,  See,  also,  Shaw  v.  Weigh,  2  Stra.  798,  and 
Wiley's  Plea  for  Testators,  part  1,  Rule  in  Shelley's 
Case,  p.  12.  These  authorities  show  that  at  common  law  a 
devise  to  one  for  life  and  after  his  death  to  his  issue,  or  issue 
of  his  body,  created  an  estate  tail.  By  our  statute,  estates 
tail  are  abolished,  and  any  estate  which,  according  to  the 
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common  law,  would  be  adjudged  a  fee  tail,  shall  be  adjudged 
a  fee  simple,  and  if  no  valid  remainder  be  limited  thereon, 
shall  be  a  fee  simple  absolute,  i  G.  &  H.  266,  sec.  36.  It  fol- 
lows that  a  devise  to  one  for  life,  and  after  his  death  to  his 
issue,  or  the  issu6  of  his  body,  in  this  State,  creates  in  the 
first  taker  a  fee  simple,  according  to  the  rale  in  Shelley's 
case. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded. 

Pbttit,  J.,  was  a 


Jackson  v .  The  State, 

From  the  Switzerland  Circuit  Court 

W.  M.  Smith,  J.  A.  Works,  and  J.  D.  Works,  for  appellant 

7.  C.  Denny,  Attorney  General,  for  the  State. 

Buskirk,  J. — The  same  question  arises  in  this  case  that 
arose  and  was  decided  in  the  case  of  Christie  v.  The  State, 
44  Ind.  408;  and  for  the  reasons  there  stated,  the  judgment 
in  the  present  case  is  reversed,  with  costs. 


Baldwin  v.  The  State. 

From  the  Switzerland  Circuit  Court 

H.  A,  Downey  and  S.  H.  Downey,  for  appellant 

%  C.  Denny,  Attorney  General,  for.  the  State. 

Per  Curiam. — The  judgment  in  this  case  must  be  reversed 
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for  the  reason  given  in  the  case  of  Christie  v.  The  State,  44 
Ind.  408. 

The  judgment  is  reversed,  and  the  cause  remanded. 

The  clerk  is  directed  to  give  the  proper  notice  for  a  return 
of  the  prisoner  to  the  proper  county 
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From  the  Switzerland  Circuit  Court 

W.  M.  Smith,  %  A.  Works,  and  y.  D.  Works,  for  appellant 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Buskirk,  J. — The  question  arising  in  this  case  is  similar 
to  the  point  decided  in  the  case  of  Christie  v.  The  State,  44 
Ind.  408;  and  for  the  cause  there  stated,  the  judgment  in  the 
present  case  is  reversed,  with  costs. 


Williams  v.  The  State. 

From  the  Switzerland  Circuit  Court 

G.  W.  Mendell  and  S.  R.  Downey,  for  appellant 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Per  Curiam. — The  judgment  in  this  case  must  be  reversed, 

for  the  reasons  given  in  the  case  of  Christie  v.  The  State,  44 

Ind.  408. 
The  judgment  below  is  reversed,  and  the  cause  remanded, 

for  a  new  trial. 
The  clerk  will  give,  the  proper  notice  for  the  return  of  the 

prisoner. 
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Huff  p.  Cole  et  ai_ 

Peincipai.  and  Sohkty.— Extension  of  Time. — Afcrw*.— An  agreement  in  writ- 
ing to  pay  au  increased  rate  of  interest,  made  by  the  principal  maker  with  the 
holder  of  a  promissory  note,  ii  a  good  consideration  for  an  extension  of  the  time 
of  payment;  and  when  the  agreement  is  to  extend  for  adefinite  period  without 
the  consent  of  the  surety,  it  will  discharge  the  surely. 

Same. ■  -Evidence.-  -Alteration  of  Contract.-  An  agreement  to  pay  an  increased 
rate  of  interest  thereafter,  indorsed  on  a  promissory  note,  made  by  the  princi- 
pal only,  without  the  knowledge  or  consent  of  the  surety,  does  not  of  itself 
change,  alter,  or  supersede  the  contract  evidenced  by  the  face  of  the  note ;  and 
in  a  suit  against  the  surety,  the  note  is  proper  evidence  to  be  given  to  the 
jury.     Harden  T.   Wolf,  X  lad.  31,  explained. 

Practice.— Pleading.— Judgment  Notwithstanding  Verdict,— "When  the  answer 
contains  oneor  more  good  paragraphs,  a  judgment  notwithstanding  the  ver- 
dict cannot  be  rendered  for  the  plaintiff 

Same. — Instructions.— In  an  action  on  a  promissory  note,  where  no  general 
denial  is  pleaded,  and  the  execution  of  the  note  is  not  disputed,  and  no  evi- 
dence is  given  in  support  of  the  affirmative  defences  pleaded,  and  where  the 
note  sued  on  has  been  improperly  excluded  when  offered  as  evidence  by  the  plain- 
tiff, it  is  error  for  the  court  to  instruct  the  jury  to  return  a  verdict  for  the 


From  the  Elkhart  Common  Fleas. 

H.  D.  Wilson,  J.  D.  Osborn,  and  W.  C.  Wilson,  for  appel- 
lant 

J.  H.  Baker  and  J.  A.  S.  Mtiekell,  for  appellees. 

Downey,  C.  J. — Action  by  the  appellant  against  the  appel- 
lees, on  a  promissory  note  dated  July  30th,  1866,  payable 
two  years  after  date,  for  seven  hundred  dollars,  at  eight  per 
cent,  interest  from  date.  Cole  was  not  found.  The  defend- 
ant Bucklen  answered  in  five  paragraphs.  The  first  was, 
that  "  as  he  verily  believes,  the  note  mentioned  in  the  plain- 
tiff's complaint  is  not  his  act  and  deed."  In  the  second,  he 
alleged  that  his  name  was  signed  to  said  note  as  security  for 
Cole,  the  principal  therein ;  that  on  the  29th  day  of  July, 
1868,  one  day  before  the  said  note  became  due,  the  plaintiff, 
without  the  knowledge  or  consent  of  this  defendant,  made 
and  entered  into  an  agreement  with  the  defendant  Cole, 
which  was  and  is  indorsed  upon  said  [note,  and  is  in  the 
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words  and  figures  following,  to  wit :  "  I  hereby  agree  to  pay 
ten  per  -cent,  interest  on  this  note  hereafter.  July  29th, 
1868.  M.  E.  Cole."  And-Wie  defendant  says  that  in  pur- 
suance of  the  above  agreement  and  alteration  of  said  con- 
tract, so  made  without  his  knowledge  and  consent,  the  plain- 
tiff herein  did  forbear  to  collect  the  said  note  when  the  same 
became  due,  and  did  extend  the  time  for  the  payment  there- 
of for  one  year,  and  did  receive  and  accept  the  payment  of 
ten  per  cent  as  interest  on  said  note ;  wherefore  the  defend- 
ant is  exonerated  from  liability  on  said  note.  In  the  third 
paragraph,  the  defence  is  alleged  as  follows :  That  his  name 
was  signed  as  surety  for  the  defendant  Cole,  etc.;  that  on 
the  29th  day  of  July,  1868,  Cole  and  the  plaintiff  made  and 
entered  into  an  agreement  by  which  the  plaintiff  agreed,  in 
consideration  that  Cole  would  increase  the  rate  of  interest 
from  eight  to  ten  per  cent,  per  annum,  that  she,  the  plaintiff) 
would  forbear  to  collect  the  said  note  when  the  same  became 
due  and  would  extend  the  time  of  payment  of  said  note  for 
the  period  of  one  year  from  said  date,  which  the  said  Cole 
then  and  there  promised  and  agreed  to  do ;  and  the  defend- 
ant avers  that  in  consideration  of  said  agreement,  without 
the  knowledge  or  consent  of  the  defendant,  the  plaintiff 
did  forbear  to  collect  the  said  note,  and  did  extend  the  time 
of  payment  thereof  for  tile  period  of  one  year,  and  did 
receive  and  accept  as  the  consideration  of  such  forbearance 
ten  per  centum  interest  thereon  for  one  year ;  all  of  which 
was  done  without  the  knowledge  or  consent  of  this  defend- 
ant It  is  further  averred  that  at  the  time  said  agreement 
was  made,  the  said  Cole  was  a  resident  of  the  State  of  Indi- 
ana, and  was  solvent ;  that  he  is  now  insolvent  and  a  non- 
resident of  the  State.  In  the  fourth  paragraph  of  theanswer, 
it  is  alleged  that  the  defendant  is  surety  for  Cole,  etc. ;  the 
agreement  indorsed  on  the  note,  of  July  29th,  1868,  is 
alleged,  and  a  copy  of  it  is  set  out  as  in  the  second  para- 
graph ;  and  it  is  alleged  that  said  agreement  became  a  part 
of  the  terms  of  said  note,  and  changed  and  altered  the  same, 
so  that  the  old  note  became  and  was  merged  in  the  new  con- 
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tract ;  whereby  this  defendant  is  released,  and  he  demands 
judgment.  The  fifth  paragraph  alleged  the  suretyship  of 
the  defendant,  which  was  known  to  Huff.  It  alleges 'also 
the  making  of  the  agreement  by  the  principal  to  pay  ten 
per  cent  interest,  indorsed  on  the  note,  and  sets  out  a  copy 
of  it,  which  negotiations,  alterations,  and  indorsements,  it  is 
alleged,  were  without  the  knowledge  or  consent  of  this 
defendant ;  and  he  avers  that  after  the  said  note  was  altered 
and  endorsed,  the  same  was  redelivered  to  and  accepted  by 
the  plaintiff,  who  retained  the  same  and  received  the  enhanced 
rate  of  interest  agreed  upon ;  that  suit  was  instituted  on  said 
note  on  the  6th  day  of  November,  1869,  by  said  plaintiff, 
who  all  the  time  concealed  from  this  defendant,  until  long 
after  the  institution  of  this  suit,  the  fact  that  said  indorsement 
was  made  as  aforesaid ;  wherefore,  by  reason  of  such  nego- 
tiations, alterations,  and  endorsements,  he  says  he  is  exon- 
erated as  such  surety. 

A  reply  was  filed  consisting  of  the  general  denial  and 
certain  special  paragraphs.  The  reply  was  verified  by  the 
oath  of  the  plaintiff.  Demurrers  were  sustained  to  all  the 
paragraphs  of  the  reply  except  die  general  denial. 

A  trial  by  jury  resulted  in  a  verdict  for  the  defendant 
Bucklen.  The  plaintiff  moved,  successively,  for  judgment 
non  obstante  veredicto,  for  a  new  trial,  and  in  arrest  of  judg- 
ment; all  of  which  motions  were  overruled  by  the  court, 
and  exception  taken. 

The  assignments  of  error  are : 

1.  Overruling  the  motion  for  judgment  non  obstante 
veredicto. 

2.  Overruling  the  motion  for  a, new  trial ;  and, 

3.  Overruling  the  motion  in  arrest  of  judgment. 

The  motion  for  judgment  notwithstanding  the  verdict  was 
properly  overruled.  Without  stopping  to  consider  the  ques- 
tion as  to  the  sufficiency  of  the  other  paragraphs  of  the 
answer,  we  think  if  clear  that  those  which  set  up  the  agree- 
ment, in  consideration  of  the  promise  of  the  principal  to  pay 
an  increased  rate  of  interest,  to  extend  day  of  payment  for 
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a  year,  and  the  payment  of  interest  and  extension  of  the 
time  accordingly,  without  the  knowledge  or  consent  of  the 
surety,  disclose  a  valid  defence  to  the  action.  An  agree- 
ment to  pay  an  increased  rate  of  interest,  made  by  the  prin- 
cipal with  the  creditor,  is  a  good  consideration  for  the  exten- 
sion of  the  time  of  payment,  and  where  the  agreement  is  to 
extend  the  time  of  payment  for  a  definite  period  without  the 
consent  of  the  surety,  will  discharge  the  surety.  The  third 
paragraph,  not  to  say  anything  of  the  others,  sufficiently 
alleges  these  essential  facts.  Where  the  answer  contains 
one  or  more  good  paragraphs,  a  judgment  notwithstanding 
the  verdict  cannot  be  rendered  for  the  plaintiff. 

The  next  alleged  error  is  the  overruling  of  the  motion  for 
a  new  trial. 

The  first  reason  stated  in  the  written  motion  why  a  new 
trial  should  be  granted  was,  that  the  court  refused  to  allow 
the  plaintiff  to  read  the  note  in  evidence,  and  charged  the 
jury  to  find  for  the  defendant.  The  bill  of  exceptions  shows 
that  the  plaintiff  offered  to  read  the  note  in  evidence ;  that 
the  attorney  of  the  defendant  objected  to  the  introduction 
of  the  note  in  evidence,  for  the  reason  that  by  the  Indorse- 
ment on  the  back  of  it,  the  note  had  been  changed  since  its 
execution,  and  was  not  now  the  note  upon  which  the  suit 
was  brought ;  that  there  was  a  material  variance  between  the 
note  offered  in  evidence  and  that  sued  on  and  described  in 
the  complaint  The  court  sustained  this  objection  and 
refused  to  allow  the  note  to  be  read  in  evidence ;  that  the 
court  then  instructed  the  jury,  that  the  plaintiff  having  intro- 
duced no  evidence,  their  finding  should  be  for  the  defendant. 
An  exception  was  taken  to  this  action  of  the  court  by  the 
plaintiff. 

We  do  not  regard  the  contract  by  the  principal  in  the 
note  shown  by  the  indorsement  as  of  itself  sufficient  to 
change,  alter,  or  supersede  the  contract  evidenced  by  the 
face  of  the  note.  It  was  the  agreement  of  the  principal  to 
pay  a  higher  rate  of  interest  than  that  mentioned  in  the  face 
of  the  note.    It  does  not  purport  to  be  an  alteration  of  the 
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contract  evidenced  by  the  face  of  the  note,  but  only  an 
additional  stipulation  to  which  the  principal  and  the  cred- 
itor only  are  parties.  Had  it  been  upon  a  separate  paper,  it 
would  hardly  have  been  supposed  to  be  an  alteration  of  the 
note.  We  do  not  think  that  the  doctrine  relating  to  the 
alteration  of  contracts  has  any  application  to  the  case.  We 
are  referred  to  Harden  v.  Wolf,  2  Ind.  31,  as  authority.  But 
it  is  unlike  this  case.  There,  both  makers  of  the  note  signed 
the  agreement,  stipulating  that  the  note  was  to  bear  ten  per 
cent  interest,  it  having  previously  borne  only  six  per  cent 
The  court  said :  "  We  think  the  contract,  made  at  the  date 
of  the  note,  to  pay  the  same  with  six  per  cent,  interest,  was 
merged  in  the  new  agreement  made  at  the  time  of  the  indorse- 
ment, and  that  the  note,  with  the  indorsement,  imports  an 
agreement  to  pay  the  sum  therein  specified  with  six  per 
cent  interest  to  the  date  of  the  indorsement,  and  ten  per 
cent,  thenceforward  until  the  note  should  be  paid.  The  Dew 
agreement  amounted  to  the  same  thing,  in  effect,  as  if  the 
note  had  been  cancelled  and  a  new  note  had  been  executed 
bearing  ten  per  cent,  interest"  If  this  case  is  to  beregarded 
as  unquestioned  authority,  which  we  need  not  decide,  it  is 
clearly  distinguishable  from  the  case  under  consideration, 
because  there  both  makers  of  the  note  signed  the  stipulation 
for  the  increased  rate  of  interest,  while  in  this  case,  the 
agreement  is  signed  by  only  one  of  them.  If,  according  to 
the  intimation  in  the  above  case,  the  transaction  can  be 
regarded  as  the  giving  of  a  new  note  at  the  date  of  the 
indorsement  then,  in  this  case,  the  transaction  could  at  most 
be  regarded  only  as  the  giving  of  a  new  note  by  the  princi- 
pal to  pay  the  debt  with  an  increased  rate  of  interest  This 
could  not  according  to  any  rule  of  law  with  which  we  are 
acquainted,  be  regarded  as  a  satisfaction  of  the  former  note, 
unless  there  had  been  an  express  agreement  to  that  effect 
Tyner  v,  Stoops,  1 1  Ind.  .22.  We  cannot  regard  the  indorse- 
ment on  the  note  as  amounting  to  either  an  alteration  of  the 
note  or  a  satisfaction  of  it.  It  was  probably  unnecessary, 
under  the  issues,  for  the  plaintiff  to  have  offered  the  note  in 


NOVEMBER  TERM,  1873. 


Jackson  v.  Fosbender  it  ui. 


evidence,  as  we  view  tbe  case,  for  the  reason  that  the  exe- 
cution of  the  note  was  not  disputed,  nor  was  there  even  an 
unsworn  general  denial  of  the  complaint  on  file.  The  plain- 
tiff was  entitled  to  judgment  for  the  amount  of  the  note, 
unless  the  defendant  had  made  good,  by  his  evidence,  some 
defence  recognized  as-  sufficient  in  one  or  more  of  the  para- 
graphs of  his  answer.  It  was  clearly  erroneous,  however, 
for  die  court  to  instruct  the  jury  that  they  should  find  a 
verdict  for  the  defendant  in  the  absence  of  any  evidence  on 
his  part  to  show  any  defence.  We  need  not  examine  any 
of  the  other  reasons  given  for  a  new  trial.  We  may  remark, 
however,  that  the  action  of  the  court  on  the  demurrers  to 
the  paragraphs  of  the  answer,  and  on  the  demurrers  to  the 
paragraphs  of  the  reply,  is  stated  as  a  reason  for  a  new  trial, 
but  is  not  assigned  as  error.  If  counsel  are  at  a  loss  to  know 
why  the  question  thus  presented  is  not  considered,  they  may 
consult  the  numerous  cases  in  this  court  in  which  it  has 
been  held  that  the  action  of  the  court  on  demurrers  to  the 
pleadings  can  in  no  case  constitute  a  valid  cause  for  granting 
a  new  trial. 

The  judgment  Is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  grant  a  new  trial. 

Buseirk,  J.,  dissents. 


Jackson  v.  Fosbender  et  ux 

Vemdoe  and  Purchaser.— Mortgage.— Failure  »/  Title.— -Where  a  vendee 
gives  a  mortgage  on  the  real  estate  conveyed  to  him,  to  secure  the  purchase- 
money,  it  is  not  a  sufficient  answer  to  an  action  to  foreclose  the  mortgage  that 
the  vendor  had  no  title  to  the  land  so  conveyed ;  but  if  in  the  same  action  a 
personal  judgment  is  Bought  on  a  note  secured  by  the  mortgage,  a  different 
question  is  presented. 

Vol.  XLV.— 30 
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PLUDDra. — Antwtr. — An  answer  in  bar,  which  professes  to  answer  the  whalft 
(UK  of  action,  bat  which  answers  a  part  only,  is  bad  on  demurrer. 

From  the  Hamilton  Common  Pleas. 

D.  Moss  and  F.  M.  Trissal,  for  appellant 

J.  Stafford,  for  appellees. 

Osborn,  J. — This  was  an  action  to  foreclose  a  mortgage 
upon  real  estate,  given  to  secure  two  promissory  notes. 
Copies  of  the  notes  and  mortgage  are  filed  with  the  complaint 
There  is  an  averment  in  the  complaint  that  a  mistake  was 
made  in  the  description  of  the  land  mortgaged,  specifying  it 
Prayer  for  a  foreclosure,  a  correction  of  the  mistake,  and 
other  proper  relief. 

An  answer  was  filed  alleging,  in  substance,  that  the  appel- 
lant purchased  of  the  appellee  Christiana  Fosbender,  who  is 
the  wife  of  the  other  appellee,  certain  real  estate  in  Hamil- 
ton county,  and  received  a  bond  therefor  upon  conditions 
which  are  set  out;  a  part  of  which  were,  that  a  good  and  suffi- 
cient deed  was  to  be  made  at  a  time  named,  when  he  was  to 
execute  the  notes  and  mortgage  mentioned  in  the  complaint, 
to  secure  a  part  of  the  purchase-money ;  that  a  deed  was 
made,  and  the  notes  and  mortgage  were  given ;  that  at  the 
time  of  accepting  the  deed  and  executing  the  notes  and 
mortgage,  he  believed  that  the  deed  contained  a  correct 
description  of  the  land  purchased,  but  he  has  learned  since 
that  there  was  a  mistake  in  the  description,  and  that  the 
appellee  had  no  title  to  the  land  purchased.  The  mistake 
is  not  specified. 

To  this  answer,  a  reply  was  filed,  admitting  the  mistake  in 
the  description,  but  averring  that  the  appellees  had  tendered 
to  the  appellant  deeds  correcting  it,  and  that  such  deeds  were 
brought  into  court  and  filed  with  the  clerk  for  his  use  'and 
benefit  A  demurrer  was  filed  to  the  reply,  which  was  sus- 
tained to  the  answer,  and  an  exception  taken.  The  appel- 
lant failing  and  refusing  to  amend,  the  court  ascertained  the 
amount  due  upon  the  notes,  and  final  iudgment  of  foreclo- 
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sure,  etc.,  was  rendered,  according  to  the  prayer  of  the  com- 
plaint 

The  only  error  assigned  is  in  sustaining  the  demurrer  to 
the  answer. 

The  paragraph  of  the  answer  professes  to  answer  the  whole 
cause  of  action,  and  is  not  merely  a  defence  to  a  personal 
judgment  on  the  notes.  "  An  allegation  of  an  entire  want 
of  tide  in  the  vendor  is  no  defence  to  the  foreclosure  of  the 
mortgage  given  to  secure  the  purchase-money."  Hubbard 
v.  Chappel,  14  Ind.  601 ;  Rogers  v.  Place,  29  Ind.  577. 

The  appellant  accepted  a  deed  for  the  land  and  gave  the 
notes  and  mortgage  to  secure  the  unpaid  purchase-money. 
If  he  acquired  no  title  under  the  deed,  then  a  simple  fore- 
closure will  not  injure  him.  The  appellees  are  entitled  to 
have  whatever  interest  was  conveyed  to  him  by  the  deed 
foreclosed.  If  there  is  a  defect  in  the  title,  that  might  be  a 
valid  defence  to  a  personal  judgment  on  the  notes,  but  none 
to  a  foreclosure. 

The  rule  that  an  answer  is  bad  which  purports  to  answer 
the  whole  cause  of  action,  but  which  only  answers  a  part,  is 
too  well  established  to  need  the  citation  of  authorities.  But 
see  Brown  v.  Perry,  14  Ind.  32 ;  Moorman  v.  Barton,  16  Ind. 
39 ;  Moorman  v.  Barton,  16  Ind.  206 ;  Bowleg  v.  Garrett,  39 
Ind.  338 ;  Trisler  v.  Trisler,  38  Ind.  282. 

The  judgment  of  the  said  Hamilton  Common  Fleas  is 
affirmed,  with  costs  and  two  per  cent  damages. 
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Reynolds  et  ai_  v.  Lahount. 

Bastardy.— Imprinmmmt  ef  Defendant.— Contempt.— The  imprisonment  of  * 
judgment  defendant  in  a  bastardy  proceeding  is  a  means  of  enforcing  the 
order  of  the  court,  and  is  a  part  of  the  remedy  to  which  the  relator,  or  the 
State,  is  entitled,  and  a  failure  to  pay  or  replevy  the  judgment  is  not  to  he 
treated  as  a  contempt  of  court. 

Saue. — The  defendant  in  a  bastardy  proceeding,  who  has  been  adjudged  to  be 
the  father  of  the  child,  and  charged  with  its  support,  and  imprisoned  for  not 
complying  with  the  order  of  the  court,  cannot  be  released  from  prison  on 
habeas  corpus,  by  showing  that  some  other  person  is  the  father  of  the  child, 
or  that  he  has  do  money  or  property  with  which  to  pay  the  judgment  or  pro- 
cure replevin  bail. 

From  the  Knox  Circuit  Court. 

y.  C.  Demy,  G.  G.  Reily,  and  W.  C.  yohtson,  for  appel- 
lant*. 

Downey,  C.  J. — The  appellee  filed  his  petition  for  habeas 
corpus  July  5th,  1S70,  in  which  he  stated  in  substance  that  he 
was  held  in  custody  by  said  Reynolds,  as  sheriff  of  the 
county,  in  the  jail  of  the  county,  upon  a  warrant  issued  out 
of  the  office  of  the  clerk  of  said  court,  upon  a  judgment  in 
bastardy  in  said  court,  in  a  prosecution  in  the  name  of  the 
State,  on  the  relation  of  said  Mary  L.  Embers,  against 
him  ;  that  he  was  arrested  and  confined  in  said  jail  in  Decem- 
ber, 1869,  and  from  that  time  has  been  deprived  of  his  lib- 
erty; that  he  has  never  owned  any  property,  and  that  at  the 
time  of  said  arrest,  upon  said  warrant,  and  from  that  day 
hitherto,  was  not  possessed,  nor  has  he  had  any  property  or 
estate,  either  real,  personal,  or  mixed,  in  possession  or  in 
expectancy,  nor  has  he  any  choses  in  action,  and  has  not 
any  means  whatever,  whereby  he  can  secure  or  pay  the  judg- 
ment, or  any  part  thereof.  He  further  alleged  that  the  said 
bastard  child  was  begotten  by  a  white  man,  and  not  by 
him,  which  he  was  ready  to  prove,  if  the  court  would  hear 
the  testimony ;  that  he  asked  this  in  order  to  show  that  his 
incarceration  was  unjust;  that  unless  he  was  released  upon 
this  proceeding,  because  of  his  utter  poverty,  he  must  remain 
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in  jail  during  life;  by  reason  of  which  he  charges  that  his 
imprisonment  is  unlawful  ,and  unjust  Prayer  that  upon 
proof  of  said  facts,  etc.,  he  be  discharged  from  such  cus- 
tody. 

A  writ  of  habeas  corpus  was  accordingly  issued.  The 
sheriff  returned  that  he  held  the  petitioner  by  virtue  of  the 
judgment  and  warrant  aforesaid,  and  he  also  demurred  to 
the  petition.  His  demurrer  was  overruled,  and  the  court 
then  entered  this  judgment :  "  It  Is  therefore  adjudged  and 
considered,  that  the  said  William  Lamount  has  fully  purged 
himself  of  the  alleged  contempt  of  the  authority  of  this 
court,  and  that  he  be  discharged  from  the  custody  of  the 
said  sheriff,  and  permitted  to"  go  hence  without  day."  To 
the  judgment  of  the  court  in  overruling  the  demurrer,  there 
was  an  exception  duly  taken,  and  that  ruling  is  assigned  as 
error.  There  is  no  brief  for  the  appellee,  and  we  do  not  know 
on  what  ground  the  judgment  of  the  court  proceeded ; 
whether  upon  the  ground  that  the  appellee  was  unable  to 
replevy  the  judgment,  upon  the  ground  that  the  child  was 
"begotten  by  a  white  man,  and  not  by  him,"  or  upon 
another  ground,  which  seems  to  be  indicated  by  the  judg- 
ment of  the  court,  that  the  question  had  resolved  itself  into 
one  of  contempt  of  the  authority  of  the  court,  and  that  the 
appellee  had  purged  himself  of  the  alleged  contempt 

We  think  the  decision  cannot  be  sustained  on  the  ground 
upon  which  it  appears  to  have  been  put  by  the  court  "The 
failure  to  replevy  the  judgment,  or  to  pay  it,  was  not  a  mere 
contempt  of  the  authority  of  the  court.  The  imprisonment 
ts  the  means  of  enforcing  a  compliance  with  the  order  of  the 
court.  It  is  a  part  of  the  remedy  to  which  the  relator  or 
the  State  is  entitled,  and  the  non-compliance  is  not  to  be 
treated  as  a  contempt  of  the  authority  of  the  court.  If  the 
case  was  put  upon  the  ground  that  the  appellee  could  prove 
that  the  child  was  the  child  of  another  person,  we  think  the 
ruling  was  not  correct  This  question  was  decided  before 
the  judgment  was  rendered.  Had  it  not  been  found  that 
the  defendant  was  the  father  of  the  child,  he  would  not  have 
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been  charged  with  its  support  and  imprisoned  for  not  com- 
plying with  the  order. 

The  other  question  is,  can  the  defendant  in  such  a  case, 
who  has  been  charged  with  the  support  of  the  child,  and 
imprisoned  for  not  complying  with  the  order,  be  released 
and  discharged,  by  showing  that  he  has  no  money  or  property 
with  which  to  pay  the  judgment,  or  to  procure  some  one  to 
replevy  it?  The  statute  makes  no  provision  for  the  dis- 
charge of  a  defendant  when  so  imprisoned.  In  Ex  Parte 
Teague,  41  Ind.  278,  it  was  decided  by  this  court,  that  the 
fact  that  the  defendant  was  unable  to  replevy  the  judgment 
did  not  entitle  him  to  a  discharge,  and  that  to  hold  such  a 
reason  valid,  would  virtually  abrogate  the  statute. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 


Rich  v.  Stakbuck. 


APPEAL. — Notui  to  Co-Dtftitdant* — When  one  of  two  defendants  appeals  to 
the  Supreme  Court,  and  the  other  defendant  voluntarily  appears  and  declines 
to  join  in  the  appeal,  this  renders  notice  to  the  latter  unnecessary. 

SAKE. — TraHu-ript. — Several  judgments  cannot  be  included  in  one  transcript, 
and  brought  to  the  Supreme  Court  on  appeal,  simply  because  they  are  between 
the  same  parties,  and  relate  to  the  same  subject-matter.  The  transcripts  must 
be  distinct,  and  most  be  separately  certified. 

From  tha  Wayne  Common  Fleas. 

J.  B.  Morris,  for  appellant 

W.  A,  BicMe,  for  appellee. 

Osborn,  J. — The  appellee  has  filed  a  motion  to  dismiss 
this  appeal,  for  two  reasons: 

I .  Because  the  appellant  has  failed  to  serve  a  notice  of  the 
appeal  on  his  co-party  below,  and  file  proof  thereof  with  the 
clerk  of  this  court,  as  required  by  section  551,  2  G.  &  H. 
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Daniel  C.  Rich  was  a  co-party  with  the  appellant  in  the 
court  below,  and  did  not  join  in  the  appeal.  Notice  was 
given  to  him  by  a  notice  issued  by  the  clerk  of  this  court,  at 
the  written  request  of  the  appellant,  which  was  served  in  the 
same  manner  as  a  summons  in  other  cases.  The  official 
return  of  the  officer  serving  it  was  filed  with  the  clerk.  The 
notice  and  proof  of  service  were  sufficient  But  Daniel  C. 
Rich  appeared  and  declined  to  join  in  the  appeal,  which  ren- 
dered a  notice  unnecessary.  A  voluntary  appearance  is 
equivalent  to  service  of  process  {Alberison  v.  Williams,  23 
Ind.  612,)  and  waives  defects  in  process.  Tke'New  Albany 
and  Salem  Railroad  Co.  v.  Combs,  1 3  Ind.  490 ;  Templeton  v. 
Hunter,  IO  Ind.  380 ;  Free  v.  Haworth,  19  Ind.  404. 

2.  The  second  ground  for  dismissal  is,  that  the  appellant 
has  blended  and  joined  in  one  record  two  distinct  judgments 
and  causes  in  separate  suits,  in  one  several  appeal,  and  there 
is  no  separate  certificate  of  the  clerk  below  of  the  correct- 
ness of  the  first  record. 

The  transcript  contains  a  complete  record  of  two  distinct 
and  separate  actions.  The  first  is  an  action  by  the  appellee 
against  the  appellant  and  Daniel  C  Rich,  upon  a  promissory 
note,  and  the  proceedings  therein,  and  judgment  against 
them.  Immediately  following,  as  if  it  formed  a  part  of  the 
same  case,  is  a  complete  record  of  a  complaint  and  the  pro- 
ceedings therein,  filed  by  the  appellant  and  his  co-defendant 
in  the  other  action,  for  a  new  trial  for  newly-discovered  evi- 
dence, after  the  term  atwhich  judgment  was  rendered,  under 
section  356,  2  G.  &  H.  215.  To  which  is  annexed  the  cer- 
tificate of  the  clerk,  in  the  form  usually  adopted  in  certifying 
or  authenticating  a  single  record. 

(Perhaps  the  allegations  in  the  complaint  show  that  it  was 
"material  new  matter"  that  was  discovered,  and  that  the 
complaint  should  have  been  filed  for  a  review  for  that  cause, 
under  Art  28,  2  G.  &  H.  C79;  Nelson  v.  Johnson,  18  Ind. 
320.) 

There  are  six  assignments  of  error.  The  first,  second, 
third,  and  fourth  are  alleged  errors  in  the  case  of  Edward 
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Starbuck  v.  Darnel  C.  and  William  C.  Rich.  The  fifth  and 
sixth  are  alleged  errors  in  the  case  of  Daniel  C.  Rich  and 
William  C.  Rich  v.  Edward  Starbuck. 

The  complaint  for  a  new  trial  was  an  independent  proceed- 
ing, and  not  in  any  sense  a  continuation  of  the  original 
action.  {HuntingUmv. Drake,  24  Ind.  347);  so  much  so, that 
it  was  necessary  that  the  complaint  should  show  what  were 
the  issues  in  the  original  action.  Glidewtll  v.  Daggy,  21  Ind. 
95.  "  It  is  necessary  to  state  the  issues  and  evidence  in  the 
trial,  and  also  the  newly-discovered  evidence,  to  enable  the 
court  to  judge  whether  the  newly-discovered  evidence,  con- 
sidered in  connection  with  that  which  was  before  introduced, 
would,  under  the  issues,  change  the  result"  Rickart  v. 
Davis,  42  Ind.  164.  Now,  if  it  was  a  continuation  of  the 
same  case,  as  contended  by  the  appellant,  the  pleadings  in 
that  case  would  be  before  that  court,  and  it  would  know  what 
the  issues  were,  as  well  as  when  the  motion  for  a  new  trial 
is  made  during  the  term  at  which  the  judgment  is  rendered. 
But  when  the  applicatian  is  made  after  the  term,  a  complaint 
must  be  filed,  "  on  which  a  summons  shall  issue,  as  on  other 
complaints,  requiring  the  adverse  party  to  appear  and  answer 
it  on  or  before  the  first  day  of  the  next  term.  The  applica- 
tion shall  stand  for  hearing  at  the  term  at  which  the  sum- 
mons is  returned  executed,  and  shall  be  summarily  decided 
by  the  court,  upon  the  evidence  produced  by  the  parties." 
Sec  356,  supra. 

The  statute  allows  appeals  from  judgments  In  the  circuit 
and  common  pleas  courts,  but  it  does  not  contemplate  that 
several  judgments  shall  be  included  in  one  transcript,  and 
brought  to  this  court  in  one  appeal,  simply  because  they  are 
between  the  same  parties,  and  relate  to  the  same  subject- 
matter.  Nordoes  section  558,  2  G.  &  H.  273,  authorize  the 
clerk  to  blend  and  join  two  separate  and  distinct  judgments 
in  one  record,  and  authenticate  them  by  one  certificate.  The 
transcript  in  each  cause  must  have  a  separate  certificate,  to 
entitle  it  to  recognition  by  this  court  on  appeal,  when  objec- 
tion is  made.    We  are  not  willing  to  sanction  the  practice 


NOVEMBER  TERM,  1873. 


Lacas  el  al.  ».  Peters  W  d£ 


of  appealing  two  causes  in  one   record,  and  thus  uniting 
them  in  one  appeal. 
The  appeal  is  dismissed,  with  costs. 


Lucas  bt  al.  v.  Peters  et  al. 

PAETITION. — Report  of  Commissioners. — The  report  of  commissi  oners  in  a  par- 
tition proceeding  it  to  be  regarded  m  the  light  of  s  verdict  of  a  jory  rendered 
upon  *  trial  at  law ;  and  it  should  be  disturbed  or  interfered  with  by  the  court 
only  upon  grounds  similar  to  those  on  which  a  verdict  would  be  set  aside  and 
a  new  trial  granted. 

Same. — Review  of  Judgment. — In  proceedings  to  review  ft  judgment  of  parti- 
tion, if  the  court  finds  that  the  partition  as  made  is  unequal,  it  cannot  render 
a  judgment  requiring  those  who  have  received  more  than  their  proper  shares 
to  make  a  money  compensation  to  the  parties  who  have  received  less.  In 
such  case,  it  should  appoint  the  same  or  other  commissioners  to  mate  another 
partition,  and  if  they  report  that  the  lands,  in  whole  or  in  part,  cannot  be 
divided  without  damage  to  the  owners,  the  court  should  then  order  such  por- 
tion to  be  sold  as  is  not  susceptible  of  division. 

Same. — Division  of  Part. — If  a  portion  of  the  lands  can  he  divided  without 
injury,  or  if  the  shares  of  one  or  more  of  the  parties  can  be  set  off  to  them, 
and  the  residue  cannot  be  partitioned,  the  latter  portion  only  shonld  be  ordered 
to  be  sold 

From  the  Tippecanoe  Common  Pleas. 

G.  0.  Behm,  A.  0.  Behm,  M.  Jones,  and  X  L.  Miller,  for 
appellants. 

F.  B.  Everett,  for  appellees. 

Buskirk.  J.— This  was  a  proceeding  on  the  part  of  the 
appellants  against  the  appellees,  to  review  and  set  aside,  upon 
the  ground  of  irregularity,  a  judgment  in  partition. 

There  was  issue,  and  trial  by  the  court,  who,  at  the  request 
of  the  appellants,  rendered  a  special  finding  of  facts  and  con- 
clusions of  law,  to  which  there  was  an  exception.  There 
were  also  motions  for  a  venire  de  novo,  for  a  new  trial,  and  in 
arrest  of  judgment,  and  proper  exceptions.    The  facts  nee- 
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essary  to  a  proper  and  intelligible  understanding  of  the 
questions  of  law  presented  for  our  decision  sufficiently 
appear  in  the  special  finding  of  facts,  which  is  as  follows: 

"  Come  now  the  parties  by  their  attorneys,  and  the  court, 
being  how  fully  advised  in  the  premises,  renders  'the  follow- 
ing special  findings  in  this  behalf  made  at  the  request  of 
the  plaintiffs,  to  wit : 

"The  State  of  Indiana,  Tippecanoe  County — ss.  In 
Common  Pleas  Court,  to  November  term,  1872.  Mary 
Lucas  et  at.  v.  John  y.  Peters.  Complaint  to  review  and  set 
aside  partition. 

"  I  find  that  partition  was  made  between  the  heirs  of  John 
Peters  deceased,  at  the  time  shown  in  the  complaint;  that 
the  parties  to  this  suit  were  all  parties  to  the  original  pro- 
ceeding, and  were  all  and  the  only  heirs  of  said  decedent ; 
that  Mary  Lucas,  James  Lucas,  her  husband,  and  Robert 
Peters,  the  present  plaintiffs,  were  non-residents  of  the  State 
of  Indiana,  and  were  notified  of  the  pendency  of  the  peti- 
tion for  partition  by  publication ;  that  Langham  Peters  was 
an  insane  person,  appearing  by  a  committee  appointed  by  the 
court  to  defend  for  him;  that  Martha  J^Peters  was  a  person 
of  unsound  mind,  appearing  by  committee  appointed  by  the 
court  to  defend  for  her;  and  that  all  of  the  other  parties 
were  residents  of  this  State  and  of  this  county,  and  had  been 
duly  served  by  summons  in  the  original  suit  for  partition. 

"  I  further  find  that  the  lands  mentionedjn  the  complaint 
lie  in  three  separate  tracts  in  this  county,  and  that  a  parti- 
tion exactly  equal  cannot  be  made  without  pecuniary  con- 
tribution, without  injury  to  the  several  parties  in  interest 

"I  further  find  that  it  would  probably  bean  injury  to  some 
of  the  heirs,  particularly  those  under  disability,  if  the  lands 
were  sold. 

"  I  further  find  that,  in  the  judgment  of  the  court,  the 
partition  already  made,  when  equalized,  would  be  as  advan- 
tageous to  the  heirs  as  any  that  could  be  made ;  that  the  fol- 
lowing sums  to  be  paid  by  the  parties  named  will,  when  paid 
to  the  others  named,  equalize  such  partition,  viz.:  Elihu 
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Peters  is  to  pay  into  court  three  hundred  and  sixty-two  dol- 
lars ;  Hannah  Blickenstaff  is  to  pay  into  court  one  hundred 
and  thirty-one  dollars;  John  Blickenstaff  to  pay  into  court 
three  hundred  and  thirty-one  dollars;  which  sums  are  to  be 
paid  out  as  follows,  viz. :  To  John  J.  Peters,  one  hundred 
and  sixty-seven  dollars ;  to  Robert  Peters  and  Mary  Lucas, 
one  hundred  and  eighty-eight  dollars ;  to  Martha  J.  Peters, 
four  hundred  and  sixty-nine  dollars,  to  equalize  the  shares, 
which  should  be  to  each  in  value  two  thousand  five  hundred 
and  sixty-nine  dollars,  and  as  partitioned  were  of  the  value  as 
follows,  viz.: 

"  Elihu  Peters,  two  shares,  £2,750  each,  -  -  £5,500 
"  Langham  Peters,  one  share,  -  -  2,569 

"  John  J.  Peters,  one  share,  -  2,400 

"  Hannah  Blickenstaff,  one  share,  -  -  2,700 

"  John  Blickenstaff,  one  share,  -  -  2,900 

"  Robert  Peters  and  Mary  Lucas,  two  shares,  -  4,95" 
"  Martha  J.  Peters,  one  share,  -  2,100 

"  I  further  find  that  no  ratification  of  the  partition  hereto- 
fore made  has  been  made  by  the  guardian  of  the  insane 
person,  and  that  Elihu  Peters  and  John  Blickenstaff  are  in 
actual  possession  of  their  shares,  treating  them  as  their  own, 
and  that  John  J.  Peters,  as  guardian  of  Martha  J.  Peters,  has 
taken  possession  of  her  share  and  is  having  the  same  farmed 
for  her  benefit.  John  M.  LaRuh." 

Did  the  court  err  in  its  conclusions  of  law? 

The  solution  of  this  question  depends  upon  the  construc- 
tion which  our  statute  regulating  partitions  should  receive. 

The  ninth  section,  as  amended  by  the  act  of  May  14th, 
1 869,  is  as  follows :  "  Sec.  9.  If  upon  trial  of  any  issue,  or 
upon  default,  or  by  consent  of  parties,  it  shall  appear  that 
partition  ought  to  be  made,  the  court  shall  award  an  inter* 
Iocutory  judgment  that  partition  be  made  to  parties  who 
may  desire  the  same,  specifying  therein  the  share  assigned 
to  each,  and  taking  into  consideration  advancements  to  heirs 
of  a  person  dying  intestate,  and  the  residue  of  the  premises 
shall  remain  for  the  persons  entitled  thereto,  subject  to  a 
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future  partition.  But  if,  upon  trial  of  any  issue,  or  upon 
default,  or  by  confession  or  consent  of  parties,  it  shall  appear 
that  the  lands  of  which  partition  is  demanded,  cannot  be 
divided  without  damage  to  the  owners,  then,  and  in  that 
case,  the  court  in  Its  discretion  may  order  the  whole  or  any 
such  part  of  the  premises  to  be  sold,  as  provided  for  in  sec- 
tion eighteen  of  this  act." 

It  is  provided  by  the  eleventh  section,  that  "  upon  j  udgment 
of  partition,  the  court  shall  appoint  three  disinterested  resident 
freeholders  of  the  county  in  which  such  court  is  held,  not 
of  kin  to  any  of  the  parties,  who  shall  make  partition  of 
such  lands,  in  pursuance  of  the  judgment  of  the  court."  2  G. 
&  H.  363. 

By  the  seventeenth  section,  it  is  provided,  that "  the  court 
before  confirmation,  may  set  aside  such  return  for  good  cause 
shown,  and  commit  the  duty  of  partition  anew  to  the  same, 
or  other  commissioners,  to  be  appointed  and  qualified  as 
aforesaid,  whereupon  the  same  proceedings  shall  be  had  as 
before  directed."    2  G.  &  H.  564. 

The  eighteenth  section  is  as  follows: 

"Sec  18.  When  such  commissioners  shall  report  to  the 
court,  that  the  whole  or  part  of  the  lands  of  which  partition 
is  demanded,  cannot  be  divided  without  damage  to  the  own- 
ers, the  court,  in  its  discretion,  may  order  the  whole,  or  such 
part  of  the  premises,  to  be  sold,  at  public  or  private  sale,  on 
such  terms  and  conditions  as  it  may  prescribe ;  provided, 
that,  at  public  sale,  such  land  shall  sell  for  at  least  two-thirds 
its  appraised  value,  and,  at  private  sale,  at  not  less  than  its 
appraised  value ;  to  be  ascertained  as  in  cases  of  sales  of 
land  on  execution.  And  if  a  part  only  be  sold,  the  remain- 
der may  be  partitioned,  subject  to  the  rules  hereinbefore  pro- 
vided." 

By  the  first  part  of  section  9,  it  is  made  the  duty  of  the 
court,  whenever  It  shall  appear  upon  trial  of  any  issue,  or 
upon  default,  or  by  the  consent  of  parties,  that  partition, 
should  be  made,  to  award  an  interlocutory  judgment  that 
partition  be  made  to  the  parties  who  may  desire  the  same. 
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By  the  last  clause  of  such  section,  it  is  provided  that  if,  upon 
trial  of  any  issue,  or  upon  default,  or  by  confession  or  con- 
sent of  parties,  it  shall  appear  that  the  lauds  of  which  par- 
tition is  demanded  cannot  be  divided  without  damage  to  the 
owners,  then,  and  in  that  case,  the  court  in  its  discretion 
may  order  the  whole  or  any  such  part  of  the  premises  to  be 
sold,  as  provided  for  in  section  eighteen  this  act. 

By  the  seventeenth  section  it  is  made  the  imperative  duty  of 
the  court,  whenever  it  awards  an  interlocutory  judgment  of 
partition,  to  appoint  commissioners  to  make  partition. 

By  the  eighteenth  section,  the  court  is  vested  with  the  dis- 
cretionary power  of  ordering  the  whole  or  a  part  of  the  lands 
to  be  sold  when  the  commissioners  shall  report  that  the 
whole  or  a  part  of  the  lands  can  not  be  divided  without 
damage  to  the  owners. 

The  court  may  order  a  sale  of  the  lands  in  two  cases. 

First  When  upon  the  trial  of  any  issue,  or  upon  default, 
or  by  confession  or  consent  of  parties,  it  shall  appear  that 
partition  cannot  be  made  of  the  whole  or  a  part  of  such  lands. 

Second.  When  the  commissioners  shall  report  that  the 
whole  or  a  part  of  such  lands  can  not  be  divided  without 
damage  to  the  owners. 

In  no  other  case  can  the  court,  in  a  proceeding  for  parti- 
tion, order  the  sale  of  the  whole  or  a  part  of  the  lands  of 
which  partition  is  demanded. 

The  statute  plainly  and  clearly  contemplates  a  sale  of  a 
portion  of  the  land,  and  the  partition  of  the  residue.  Lake  v. 
Jarrett,  12  Ind.  395.  The  legislature  evidently  intended 
that  no  land  should  be  sold  under  a  proceeding  for  partition, 
unless  it  should  appear  to  the  court  that  a  sale  would  be 
greatly  more  beneficial  to  the  parties  interested  than  an 
actual  partition.  Hence,  the  power  by  statute  to  direct  a 
sale  is  restricted  to  cases  where  it  appears  that  actual  parti- 
tion cannot  be  made  without  damage  to  the  owners.  If,  then, 
it  is  made  to  appear  that  a  portion  of  the  premises  may  be 
set  off  to  satisfy  the  share  of  one  of  the  patties,  without 
damage  to  any  of  the  owners,  while  the  residue  of  the  prem- 
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ises  cannot  be  divided  among  the  residue  of  the  owners 
without  damage  to  them,  it  seems  to  be  within  the  spirit  and 
object  of  the  legislature  to  direct  a  partition,  so  far  as  it  can 
be  made  without  damage  to  any  of  the  parties,  and  a  sale 
of  so  much  as  cannot  be  divided  without  damage.  A  party 
whose  share  can  be  set  off  to  him,  without  any  prejudice  to 
the  other  owners,  ought  not,  against  his  will,  to  have  his 
share  sold,  because  the  other  owners  hold  in  shares  so  small, 
'  or  where,  from  any  cause,  a  sale  of  the  residue  becomes 
necessary.    Haywood  v.  Jvdson,  4  Barb.  228. 

In  the  original  proceedings  for  partition,  in  the  present 
case,  the  court  awarded  an  interlocutory  judgment  of  parti- 
tion, and  appointed  commissioners  to  make  the  same,  who 
reported  a  partition  which  was  confirmed  by  the  court.  The 
report  of*  the  commissioners  is  to  be  regarded  in  the  light 
of  a  verdict  of  a  jury  rendered  upon  a  trial  at  law ;  and 
it  should  be  disturbed  or  interfered  with  by  the  court 
only  upon' grounds  similar  to  those  on  which  a  verdict  would 
be  set  aside,  and  a  new  trial  granted.  Livingston  v.  Clark- 
son,  4  Edwards  Ch.  596;  Tucker  and  Tucker,  19  Wend. 
226;  In  re  Pearl  Street,  19  Wend.  65 1 ;  At  re  John  and  C/ierry 
Streets,  19  Wend.  659;  In  re  William  and  Anthony  Streets,  19 
Wend.  67S;  Lacoss  v.  Keegan,  2  Ind.  406 ;  Lake  y.  yarrett, 
12  Ind  395. 

But  it  is  insisted  by  counsel  for  appellees  that  the  court 
below  possessed  general  jurisdiction  as  a  court  of  equity, 
and  was  not  restricted  in  its  powers  by  the  provisions  of  our 
statute,  and  therefore  possessed  the  power  to  equalize  the 
partition  which  had  been  made,  by  decreeing  compensation 
to  be  made  by  those  who  had  received  more  than  others  to 
those  who  had  received  less.  It  may  be  that  the  court 
below  possessed  the  power,  under  a  different  state  of  facts, 
to  decree  compensation ;  but  it  is  very  clear  to  us,  that  in 
the  condition  of  the  present  case,  the  court  possessed  no 
such  power.  As  the  court  cannot  order  a  sale  of  lands 
sought  to  be  divided,  except  in  the  two  cases  above  stated, 
we  are  of  opinion  that  the  court  possessed  no  power  to 
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decree  compensation,  until  it  was  made  to  appear  in  the 
mode  pointed  out  by  the  latter  clause  of  section  9,  or  by  the 
report  provided  for  by  section  18,  that  a  just  and  equitable 
division  could  not  be  made  between  all  the  owners  of  all  the 
land.  In  the  original  proceedings,  the  commissioners 
reported  a  full  partition.  The  court,  in  the  proceedings  to 
review  such  proceedings,  found  that  the  partition  made  was 
unequal,  but  that  when  equalized  it  would  be  as  advantageous 
to  the  parties  as  any  that  could  be  made,  and  accordingly 
decreed  compensation.  When  the  court  found  that  the  par- 
tition which  had  been  made  was  unequal,  it  should  have 
appointed  the  same  or  other  commissioners  to  make  another 
partition,  and  if  they  had  reported  that  the  lands,  in  whole 
or  in  part,  could  not  be  divided  without  damage  to  the  own- 
ers, then  the  court  should  have  ordered  such  portion' to  be 
sold  as  was  not  susceptible  of  partition  ;  and  it  may  be  that 
if  the  commissioners  had  made  an  equal  partition,  as  far  as 
the  same  could  be  done,  and  had  made  an  unequal  partition 
to  the  others,  and  had  recommended  compensation,  and 
had  fixed  the  amount  thereof,  the  court  might  have  con- 
firmed such  report.  See  sec.  656  b.,  of  I  Story  Eq.;  Kutts  v. 
Hibner,  55  III.  514;  Dean  v.  0"Meara,  47  111.  120;  Campbell 
v.  Campbell,  21  Mich.  438;  Holly.  Ptddock,6C  E.  Green, 
311;  Haywood  v.  Judson,  4  Barb.  228.  But  we  decide 
nothing  on  this  point.  Compensation  might  have  been 
decreed  by  consent,  upon  report  of  commissioners.  Apple- 
gate  v.  Edwards,  post,  p.  329. 

The  court  below  erred  in  its  conclusions  of  law  upon  the 
facts  found. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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Huey  v.  The  Indianapolis  and  Vincennes  Railroad  Co. 

RAILROAD,— Liability  for  Livestock  Killed  by  Other  Parties  OJvmting 
Road. — It  is  no  defence  for  a  railroad  company  in  an  action  to  recover  for  stock 
lulled  by  si  train  of  can  run  on  its  railway  track,  that  the  injury  was  done  by 
the  train  of  another  company,  which,  was  in  the  exclusive  use  and  possesion 
of  the  contractors,  for  the  construction  of  defendant's  line  of  road,  who 
had  not  finished  the  same,  or  delivered  to  the  defendant  the  completed  portion 
of  said  road. 

Same. — Thr  statute  of  March  4th,  1863,  3  lad.  Stat.  4.13.  makes  the  company 
owning  the  railroad  jointly  and  severally  liable  with  the  "  lessees,  assignees, 
receivers,  and  other  persons,  running  or  controlling  any  railroad,"  etc,  for 
stock  killed  or  injured. 

Held,  that  the  contractors  were  embraced  In  the  phrase  "other  persons,"  used 
in  the  statute. 

From  the  Greene  Common  Pleas. 

E.  E.  Rose  and  £.  If.  C.  Covins,  for  appellant. 

Buskirk,  J. — This  was  an  action  by  the  appellant  against 
the  appellee,  under  the  statute,  to  recover  the  value  of  a  mule 
alleged  to  have  been  killed  by  the  engine  and  cars  of  the 
appellee. 

The  appellee  filed  the  following  answer :  "  Comes  nowthe 
defendant  by  William  M.  Franklin,  her  attorney,  and  for 
answer  herein  says,  that  at  the  time  said  mule  was  killed  by 
said  train  of  cars,  the  said  train  was  owned  by  the  Evansville 
and  Crawfordsville  Railroad  Company,  and  was  then  leased 
and  run  by  Cyrus  M.  Allen  &  Co.,  who  were  the  contrac- 
tors to  construct  defendant's  road  for  a  stipulated  price,  and 
were  then  engaged  in  the  construction  of  the  same ;  that  the 
hands  engaged  in  running  said  train,  conductor,  engineer, 
and  all  the  balance  of  the  hands  thereon,  were  the  agents 
and  servants  of  the  said  Cyrus  M.  Allen  &  Co.;  that  the 
defendant  had  no  control,  agency,  or  direction  in  the  running 
of  said  train ;  that  said  road  was  at  that  time  under  the 
entire  control  and  in  the  possession  of  the  said  C.  M.  Allen 
&  Co.,  and  was  never  delivered  over  to  the  said  defendant 
until  the  same  was  completed  ready  for  the  running  of  cars 
throughout  the  length  of  the  line,  which  was  long  after  the 
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killing  of  the  said  mule ;  that  the  running  over  and  injuring 
of  said  mule  with  said  train  at  said  time  was  no  necessary 
part  of  the  construction  of  said  road  by  said  contractors; 
and  that  at  the  time  of  the  injuring  of  said  mule,  said  con- 
tractors were  running  said  train  on  their  own  individual  busi- 
ness, and  not  in  the  employment  or  service  of  said  defend- 
ant; wherefore  defendant  demands  judgment,"  etc. 

The  appellant  demurred  to  the  above  answer,  but  the 
demurrer  was  overruled,  and  appellant  refusing  to  plead  fur- 
ther, judgment  was  rendered  for  the  appellee. 

The  only  question  arising  in  the  record  is,  whether  the 
court  erred  in  overruling  the  demurrer  to  the  answer. 

The  question  is,  whether  the  facts  stated  in  the  answer 
relieve  the  appellee  from  liability  under  the  statute.  By  the 
first  section,  it  is  provided  that  lessees,  assignees,  receivers, 
and  other  persons,  running  or  controlling  any  railroad,  in  the 
corporate  name  of  such  company,  shall  be  liable,  jointly  or 
severally  with  such  company,  for  stock  killed  or  injured  by 
the  locomotives,  cars,  or  other  carriages  of  such  company,  to 
the  extent  and  according  to  the  provisions  of  this  act. 

By  the  second  section,  it  is  provided  that  whenever  any 
animal  or  animals  shall  be  or  shall  have  been  killed  or 
injured  by  the  locomotives,  cars,  or  other  carriages  used  on 
any  railroad  in  or  running  through  this  State,  whether  the 
same  may  be  or  may  have  been  run  and  controlled  by  the 
company,  or  by  the  lessee,  assignee,  receiver,  or  other  per- 
son.'the  owner  thereof  may  go  before  some  justice  of  the 
peace  of  the  county,  etc.,  and  file  his  complaint,  etc.  3  Ind. 
Stat  413. 

In  our  opinion,  the  facts  stated  in  the  answer,  constituted 
no  defence  to  the  action.  By  the  first  section  of  the  act  in 
question,  lessees,  assignees,  receivers,  and  other  persons,  run- 
ning or  controlling  any  railroad  in  the  corporate  name  of 
such  company,  shall  be  liable,  jointly  or  severally  with  such 
company,  for  stock  killed  or  injured  by  the  locomotives, 
cars,  or  other  carriages  of  such  company.  The  appellee 
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was  duly  organized  under  the  laws  of  this  State  and  thereby 
became  a  corporation.  In  its  corporate  name  and  by  virtue 
of  its  corporate  franchises,  it  bad  acquired  the  right  of  way 
and  had  located  its  road  over  and  across  the  lands  of  private 
citizens.  In  its  corporate  name,  it  bad  contracted  with  C 
M.  Allen  &  Co.  to  construct  its  road.  By  virtue  of  such 
contract  and  the  corporate  franchises  of  the  railway  com- 
pany, C.  M.  Allen  &  Co.  entered  upon  the  lands  of  citizens 
and  constructed  such  road.  C.  M.  Allen  &  Co.  would  have 
made  themselves  trespassers  every  time  they  entered  upon 
the  land  of  a  citizen,  if  they  had  not  been  acting  in  the  name 
and  protected  by  the  corporate  rights  and  franchises  of  the 
appellee.  They  were  the  agents  and  employees  of  the  appel- 
lee. It  can  make  no  difference  that  the  engine  and  cars 
which  were  run  belonged  to  some  one  else;  C  M.  Allen  &  Co. 
were  embraced  by  the  phrase  "  other  persons"  used  ia 
the  statute.  There  have  been  many  decisions  as  to  the  lia- 
bility of  companies,  where  the  roads  were  run  and  operated 
by  lessees,  assignees,  and  receivers,  and  the  same  rule  should 
be  applied  to  the  contractors  in  the  present  case. 

In  our  opinion,  the  court  erred  in  overruling  the  demurrer 
to  the  answer,  for  which  error  the  judgment  must  be 
reversed. 

-  The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  answer,  and  for  further  proceedings. 


The  Indianapolis  and  St.  Louis  Railroad  Company  p. 
Smyths. 

Changs  of  VKmn.— When  •  party,  to  whom  &  drags  of  venae  has  been  g»nirt 
to  another  county,  fails  to  perfect  the  change  within  ten  days  before  the  fist 
day  of  the  next  term  of  the  court  to  which  the  cue  is  ordered  to  be  itat,  01 
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within  the  time  specified  in  the  order,  another  change  of  venue  cannot  be 
granted  to  such  parry. 

Harmless  Error.— feii&ffcr.— A  judgment  will  not  be  reversed  because  of 
the  admission  of  incompetent  testimony,  when  it  is  apparent  that  the  object- 
ing party  was  not  injured  by  it. 

Railroad. — Appropriation  of  Land. — In  a  proceeding  under  the  general  rail- 
road law  to  condemn  land,  etc.,  it  is  not  necessary  in  rendering  judgment  in 
favor  of  a  land-owner  for  the  damages  assessed,  to  provide  that  a  deed  shall 
be  executed  to  the  railroad  company  for  the  land  condemned.  The  title  which 
the  company  gets  is  acquired  under  the  statute. 

Judgment. — Exception  to. — A  general  exception  to  any  judgment  presents  no 
question  on  appeal  as  to  the  form  of  the  judgment  as  rendered. 

New  Trial. — Demurrer. — The  sustaining  or  overruling  of  a  demurrer  cannot 
be  a  cause  for  a  new  trial. 

From  the  Putnam  Circuit  Court. 

M.  A.  Osdffra,  for  appellant. 

S.  Claypool  and  C.  C.  Malson,  for  appellee. 

Osborn,  J. — This  was  a  proceeding  for  the  appropriation 
of  certain  real  estate  of  the  appellee  by  the  appellant  for  its 
railroad,  under  section  15,  G.  &  H.  509.  Appraisers 
were  appointed  by  the  judge  on  the  application  of  the  appel- 
lant, who  assessed  the  damages  and  made  their  report  to  the 
clerk  of  the  court.  Within  ten  days,  the  appellee  filed  excep- 
tions to  the  award  of  the  appraisers.  The  appellant  moved 
to  strike  out  four  of  the  exceptions.  The  motion  was  sus- 
tained as  to  two,  and  overruled  as  to  the  others.  A  demur- 
rer was  then  filed  to  the  exceptions,  which  was  overruled. 
Exceptions  were  taken  to  both  rulings,  A  review  and 
re-appraisement  of  the  premises  was  then  ordered  by  the 
court,  without  objection  by  either  party,  and  a  jury 
requested  by  the  appellee  to  try  the  issues. 

At  the  next  term,  being  the  April  term,  1870,  and  on  the 
I2th  day  of  April,  the  appellant,  on  affidavit  filed,  obtained 
an  order  for  a  change  of  venue  of  the  cause  to  the  Monroe 
Circuit  Court.  By  that  order,  the  clerk  was  directed  to 
transmit  the  transcript  of  the  proceedings  and  papers  to  the 
Monroe  Circuit  Court  upon  payment  of  the  costs  occasioned 
by  the  change. 


324  SUPREME  COURT  OF  INDIANA. 

The  Indianapolis  and  Si.  Louis  Railroad  Co.  v.  Sraythc. 

At  the  October  term  of  the  court,  on  motion  of  the  appel- 
lee, founded  upon  his  affidavit,  the  cause  was  reinstated 
upon  the  docket  and  the  clerk  of  the  Monroe  Circuit  Court 
ordered  to  transmit  the  papers  in  the  cause  to  the  clerk  of 
the  Putnam  Circuit  Court  immediately.  Afterward,  at  the 
same  term,  the  appellant  appeared  to  the  action  or  proceed- 
ing and  filed  a  motion,  sustained  by  affidavit,  to  change,  the 
venue  on  account  of  the  bias  of  the  judge.  A  time  was 
fixed  for  the  trial  of  the  cause  in  vacation,  but  the  time 
passed  without  trial.  At  the  April  term  of  the  court  for 
1871,  the  parties  again  appeared,  and  the  appellant  filed  the 
affidavit  of  its  attorney,  stating  why  the  change  of  venue 
was  not  perfected  ten  days  before  the  the  first  day  of  the 
Monroe  Circuit  Court,  after  the  change  was  granted;  that 
he  believed  that  the  appellant  could  not  have  a  fair  and 
impartial  trial  in  Putnam  county,  owing  to  the  bias  and 
prejudice  of  the  people  of  the  county  against  the  appellant, 
and  that  all  the  causes  for  a  change  of  venue  existing  at 
the  time  of  the  first  application  continued  to  exist,  and 
moved  the  court  to  send  the  cause  back  to  the  Monroe  Cir- 
cuit Court  for  trial,  or  that  the  venue  of  the  cause  be 
changed  from  Putnam  county.  The  motion  was  overruled, 
and  the  appellant  excepted  and  filed  a  bill  of  exceptions, 
setting  out  the  motion  and  affidavit. 

The  cause  was  tried  by  a  jury,  who  rendered  a  general 
verdict  for  the  appellee  for  eleven  hundred  dollars, '  and  at 
the  request  of  the  appellant,  answered  certain  interrogato- 
ries. The  first  one  was  as  follows:  "What  amount  do  you 
allow  the  defendant  on  account  of  the  land  taken  by  the  rail- 
road company?  Ans.  One  hundred  and  seventy-five  dollars." 
The  third  was  as  follows:  "What  amount  do  you  allow  the 
defendant  for  damages  to  land  not  taken  by  the  railroad  com- 
pany? Ans.  Nine  hundred  and  twenty-five  dollars. "  Other 
interrogatories  were  propounded  with  a  view  to  ascertain 
whether  anything,  and  what  amount,  was  allowed  on  account 
of  other  claims  for  damages ;  the  answers  to  which  showed  that 
nothing  was  allowed  except  the  two  items  already  mentioned. 
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The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  an  exception  was  taken.  Final  judgment  was 
rendered  on  the  verdict  that  the  land  be  condemned  to  the 
use  of  the  appellant,  and  that  the  appellee  recover  the 
amount  found  by  the  jury,  with  costs,  to  which  judgment 
the  appellant  excepted.  The  reasons  for  a  new  trial  as 
stated  in  the  motion  are,  1st.  Error  of  the  court  in  over- 
ruling the  demurrer  to  the  exceptions  to  the  award.  2d. 
Error  of  the  court  in  admitting  testimony  of  damages  to 
the  lands  of  the  appellee,  not  mentioned  in  his  exceptions. 
3d.  Error  in  overruling  objections  to  proof  of  value  in 
removing  fences  and  a  barn.  4th.  The  damages  assessed 
by  the  jury  are  excessive.  5*n*  The  verdict  is  contrary  to 
the  evidence.  6th.  The  verdict  is  contrary  to  the  law  and 
the  instructions  of  the  court.  7th.  Error  in  overruling 
motion  to  send  cause  back  to  Monroe  county  for  trial  and 
to  change  the  venue  to  that  county. 

The  errors  assigned  are,  1st.  In  overruling  the  motion 
for  a  new  trial.  2d.  In  rendering  a  judgment  for  appellee 
and  not  ordering  a  deed  to  be  made  to  appellant. 

We  will  dispose  of  the  last  reason  for  a  new  trial  first, 
because,  if  that  is  sustained,  it  will  not  be  necessary  to  con- 
sider any  other. 

The  statute  regulating  changes  of  venue  in  civil  cases,  2 
G.  &  H.  155,  section  208,  provides  that  if  a  party  apply- 
ing for  a  change  shall  fail  to  perfect  the  same  ten  days 
before  the  first  day  of  the  next  term  of  the  court  to  which 
the  change  is  taken,  or  within  such  time  as  the  court  shall 
prescribe  in  the  order  granting  the  change,  he  shall  pay  all 
the  costs  made  in  the  case  up  to  the  time  of  such  failure.  In  * 
Rogers  v.  Stevens,  8  Ind.  464,  it  was  held  that  if  the  party 
obtaining  the  order  for  the  change  fails  to  pay  the  costs, 
etc.,  he  loses  the  benefit  of  the  order;  it  ceases  to  operate 
after  the  expiration  of  such  time ;  and  the  cause  remains 
pending,  as  if  no  order  of  change  had  been  made.  In  that 
case,  the  court,  from  which  the  change  of  venue  was  granted, 
ordered  the  papers  returned  from  the  court  to  which  it  had 


326  SUPREME  COURT  OF  INDIANA. 

The  Indianapolis  and  St.  Louis  Railroad  Co.  v.  Sroythc    , 

been  changed.  It  was  held  that  no  error  was  committed  in 
ordering  the  clerk  of  the  latter  court  to  return  the  papers  and 
in  trying  the  cause.  Howard  v.  Barbee,  21  Ind.  221,  was  in 
some  of  its  features  like  the  one  at  bar.  In  that  case,  it  was 
shown  as  an  excuse  for  not  paying  the  costs,  that  the  clerk 
would  not  receive  them,  etc.,  but  the  court  ordered  the  cause 
back  and  tried  it,  and  this  court  held  that  the  court  commit- 
ted no  error.  In  Lingerman  v.  The  State,  23  Ind.  320,  ft 
was  said :  "The  change  must  be  perfected  ten  days  before 
the  first  day  of  the  next  term  of  the  court  to  which  the 
change  has  been  granted.  If  that  time  may  seem  too  lim- 
ited, the  party  asking  the  change,  at  the  time  of  making 
his  application,  can  have  a  reasonable  limit  fixed,  and  upon 
refusal  by  the  court  to  grant  such  extension  of  time,  can  by 
proper  exceptions  reserve  the  question  for  final  review  in 
this  court.  He  cannot,  however,  secure  the  benefit  of  the 
postponement  of  the  trial  without  any  application  for  exten- 
sion of  time,  and  then,  after  failing  to  comply  with  the  order, 
insist  upon  the  change  of  venue." 

To  the  same  effect  is  Dooleyv.  Martin,  28  Ind.  189.  In 
Hamrick  v.  The  Danville,  etc.,  Gravel  Road  Company,  32 
Ind.  347,  the  parties  had  appeared  to  the  action  in  the  court 
to  which  the  change  had  been  granted,  and  that  court  had 
acquired  jurisdiction  of  them.  In  the  case  at  bar,  there  had 
been  no  appearance.  In  that  case,  the  court  remanded  the 
cause  on  its  own  motion  after  appearance.  Here,  there  was 
no  waiver  by  the  appellee.  This  case  is  not  like  that,  but 
more  like  those  before  referred,  to. 

The  first  case  was  decided  before  the  law  provided  that 
the  court  might  fix  the  time,  within  which  the  change  should 
be  perfected.  The  same  section  also  provides,  that "  only  one 
change  of  venue  shall  be  granted  to  the  same  party."  We 
do  not  think  that  the  failure  to  perfect  the  change  secures  to 
the  party  the  right  to  a  second  order  for  a  change  of  venue. 
The  language  of  the  statute  is,  that  only  one  change  shall 
be  granted.  To  hold  that  the  statute  only  includes  grants 
perfected,  would  give  to  the  party  the  power  of  perpetual 
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continuance  on  payment  of  costs,  under  the  guise  of  a 
change  of  venue.  The  court  has  no  discretion  when  a  proper 
affidavit  is  filed.  On  the  filing  of  such  an  affidavit,  the  order 
for  a  change  must  be  made.  The  court  committed  no  error 
in  refusing  to  remand  the  cause  to  the  Monroe  Circuit  Court, 
or  in  refusing  to  grant  a  second  order  for  a  change  of  venue, 
See  Millison  v.  Holmes,  I  Ind.  45,  and  Nave  v.  Lane,  12  Ind. 
318. 

The  first  reason  lor  a  new  trial  is  not  a  ground  for  a  new 
trial.  The  second  is  not  available  in  this  case.  Two  of  the 
exceptions  to  the  award  were,  that  the  damages  awarded  for 
lands  taken  and  not  taken  are  entirely  inadequate  to  the 
injury  actually  sustained.  Those  exceptions  covered  all  the 
damages  to  land  by  the  appropriation.  No  evidence  was 
admitted  relative  to  or  touching  the  damages  not  mentioned 
-in  the  exceptions.  The  special  finding  of  the  jury  in  answer 
to  the  interrogatories  shows  that  no  damages  were  allowed 
for  removing  fences  or  a  barn.  The  two  items  of  one  hun- 
dred and  seventy-five  dollars  and  nine  hundred  and.  twenty- 
five  dollars  make  one  thousand  and  one  hundred  dollars, 
the  amount  of  the  general  verdict.  The  first  for  land  taken, 
and  the  other  for  damages  to-  land  not  taken.  So  that,  if 
the  court  admitted  incompetent  testimony,  it  is  shown  'by 
the  special  finding  of  the  jury  that  it  did  the  appellant  no 
harm. 

We  have  carefully  read  the  evidence  and  think  it  sustains 
the  verdict,  and  that  the  damages  assessed  are  not  exces- 
sive. 

The  jury  were  permitted  to  view  the  premises  under  special 
instructions  of  the  court,  before  hearing  any  of  the  evidence. 
By  agreement  of  the  parties,  witnesses  were  permitted  to 
state  their  opinions  as  to  the  amount  of  damages  sustained 
by  the  appellee.  As  might  be  expected,  there  was  a  wide 
difference  in  the  amounts  testified  to.  But  we  think,  taking 
into  consideration  all  the  evidence  on  the  subject,  that  the 
damages  are  not  excessive.  Indeed,  we  think  the  jury  would 
have  been  justified  in  fixing  it  at  a  higher  sum. 
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We  sec  no  objection  to  the  judgment  The  company  had 
taken  possession  of  the  land  appropriated  and  constructed 
its  road  upon  it.  No  objection  was  made  to  the  form  of  the 
judgment.  No  motion  was  made  to  modify  or  change  it 
On  overruling  the  motion  for  a  new  trial,  the  court  rendered 
judgment  condemning  the  land  for  railroad  purposes  and 
against  the  company  for  one  thousand  one  hundred  dol- 
lars, and  for  costs.  The  only  objection  or  exception  made 
or  taken  to  the  judgment  appears  by  the  words,  "  to  which 
judgment  the  plaintiff  excepts,"  immediately  following  the 
judgment.  The  exception  is  general  to  any  judgment.  It 
is  too  late  to  urge  in  this  court  that  the  judgment  should 
have  required  the  appellee  to  make  a  conveyance  for  the 
land  taken.  Besides,  we  do  not  think  the  statute  requires  a 
deed  in  such  cases.  The  title  which  the  company  gets  is 
acquired  under  the  statute.  The  case  of  The  Evansville,  etc., 
Railroad  Company  v.  Miller,  30  Ind.  209,  was  under  a  special 
charter.  The  court,  on  page  210,  say,  that  the  judgment 
was  rendered  for  the  damages,  without  any  decree  for  a  con- 
veyance upon  the  payment  of  the  money,  in  violation  of  the 
express  letter  of  the  act  under  which  the  proceedings  were 
had.  It  does  not  appear  in  the  opinion,  whether  the  proper 
objection  was  made  to  the  form  of  the  judgment  in  the  court 
below.  We  presume  it  was,  however.  Brown  v.  Ellis,  35 
Ind.  377  ;  Smith  v.  Dodds,  35  Ind.  452  ;  Jemison  v.  Walsh, 
30  Ind.  167 

The  judgment  is  affirmed,  with  costs  and  five  per  cent 
damages. 
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Partition.  -Equalizing  Shares  by  Payment!  of  Monty. — Judgment. — la  a  pro- 
ceeding for  the  partition  of  lands,  if  (he  commissioners  find  that  a  just  and 
equitable  partition  in  value  cannot  be  made  without  injury,  the  parties  may 
agree  that  the  commissioners  may  equalize  the  partition  by  requiring  those 
that  receive  more  than  their  just  and  equitable  share  to  pay  to  inch  as  receive 
less  certain  sums  of  money;  and  if  the  commissioners  agree  upon  the  sums 
to  be  thus  paid,  and  the  parties  then  consent  to  the  partition  thus  made,  and 
all  agree  that  the  court  may  render  judgment  for  the  slims  named  by  the  com- 
missioners against  the  parties  required  to  pay  the  same,  in  favor  of  the  parties 
who  are  to  receive  the  same,  judgments  so  rendered  will  not  be  void,  and 
such  judgments  will  be  a  lien  on  the  lands  of  the  judgment  defendants. 

Judgment. — Lien  of. — Period  of  Lien. — The  lien  of  judgments  upon  real  estate 
is  regulated  by  statute,  and  the  general  rule  is,  that  the  lien  continues  for  tea 
years  from  the  rendition  of  the  judgment,  and  no  longer;  but  there  are  four 
exceptions,  the  statute  excluding  from  the  computation  of  time,  I.  The 
time  during  which  the  party  is  restrained  by  an  appeal  from  proceeding,  z. 
The  time  during  which  the  plaintiff  is  restrained  by  an  injunction.  3.  The 
time  the  plaintiff  may  be  prevented  from  proceeding  by  the  death  of  the  defend- 
ant. 4.  The  time  the  plaintiff  may  be  prevented  from  enforcing  the  judgment 
by  an  agreement  of  the  parties  entered  of  record. 

Sake. — Purchaser  of  Real  Estate  from  Judgment  Defendant. — A  purchaser  of 
real  estate  from  a  judgment  defendant,  after  the  expiration  of  ten  years  from 
the  rendition  of  the  judgment,  takes  the  land  discharged  from  the  lien  of  the 
judgment,  unless  the  lien  is  preserved  by  some  of  the  exceptions  contained  in 
the  statute. 

SAKE. — Lien  where  Judgment  it,  by  Agreement,  not  Collectible  for  a  Certain 
Time. — Where  a  judgment  is  rendered  in  pursuance  of  a  written  agreement  of 
the  parties,  entered  of  record,  that  the  judgment  shall  be  rendered  collecti- 
ble and  payable  nine  years  from  its  date,  the  ten  yean  during  which  such 
judgment  will  remain  a  lien  on  the  real  estate  of  the  defendant  will  not  cont- 
inence to  run  until  the  expiration  of  the  nine  years. 

Same,— Purchaser  of  Real  Estate  from  Judgment  Defendant  Bound by  Terms 
of  Judgment. — A  purchaser  of  real  estate  front  such  a  judgment  defendant  is 
chargeable  with  notice  of  the  existence  of  the  judgment  and  its  terms,  and  is 
bound  to  know  that  the  lien  of  such  judgment  will  not  be  discharged  until 
after  the  expiration  of  ten  years  from  the  time  when  the  plaintiff  could  have 
proceeded  to  collect  the  judgment. 

Practice. — Dissolving  Restraining  Order. — Dissolving  a  restraining  order, 
where  the  cause  was  left  to  be  tried  upon  its  merits,  was  held  not  error. 

From  the  Hamilton  Circuit  Court 
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D.  Moss,  F  M.  Trissal,  W.  QBrien,  and  R.  Graham,  for 
appellants. 

%  Stafford,  7.  S.  Losey,  T.  ?.  Kane,  and  A.  F.  Shirts,  for 
appellees. 

Buskirk,  J. — This  was  a  proceeding  to  perpetually  enjoin 
the  appellees  from  selling  certain  real  estate  in  Hamilton 
county,  Indiana,  on  an  execution  issued  on  an  alleged  void 
judgment 

The  material  averments  of  the  complaint  were  these: 
That  the  plaintiff  Isaiah  Applegate  is  the  owner  of  twenty- 
two  acres  off  of  the  west  side  of  the  south-west  quarter  of 
the  south-west  quarter  of  section  twenty-six  (26),  in  town- 
ship eighteen  (18),  range  four  (4),  in  Hamilton  county,  Indi- 
ana ;  that  the  plaintiff  Elizabeth  Hartman  is  the  owner  of 
the  remainder  of  said  tract ;  that  the  said  Elizabeth  Hart- 
man  inherited  her  interest  in  said  lands  from  her  father, 
Ebcnezer  Applegate,  now  deceased ;  that  said  Isaiah  Apple- 
gate  purchased  his  said  interest  in  such  lands  from  one  Mar- 
tha Eller,  who  inherited  the  same  from  the  said  decedent; 
that  the  said  Ebenezer  Applegate  purchased  said  lands  on 
the  26th  day  of  December,  1867,  of  one  John  F.  Conner, 
who  on  said  day  conveyed  the  same  by  a  general  warranty 
deed ;  that  the  said  Ebenezer  Applegate  purchased  and  paid  for 
such  lands  En  good  faith,  without  any  notice  whatever  of  the 
existence  of  certain  alleged  liens  on  the  same;  that  the  said 
John  F.  Conner  acquired  title  to  said  lands  by  inheritance 
from  one  William  Conner,  deceased;  that  the  said  William 
Conner,  deceased,  died  seized  of  several  tracts  of  land,  and 
left  surviving  him  several  children ;  that  in  a  certain  pro- 
ceeding for  partition,  pending  in  the  Hamilton  Circuit  Court, 
at  the  August  term,  1856,  there  was  an  interlocutory  judg- 
ment of  partition  among  the  heirs  of  the  said  William  Con- 
ner, deceased,  of  the  lands  of  which  he  died  seized;  that 
three  commissioners  were  appointed  to  make  such  partition, 
who  assigned  and  set  apart  such  lands  in  unequal  portions 
to  such  heirs,  and  accompanied  their  report  with  the  follow- 
ing recommendation : 
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"  And  we  do  further  find  and  show  to  the  court  now  here, 
that  said  lands  could  not  be  equally  divided  amongst  the  said 
heirs,  in  value,  without  injury  to  all,  and  have  proposed  that 
the  following  sums  of  money  be  paid  by  each  of  said  heirs, 
as  follows,  to  wit :  That  said  William  H.  Conner  pay  to  said 
George  F.  Conner  four  hundred  dollars,  four  years  from  this 
date,  with  interest  thereon,  and  that  he  pay  to  the  heirs  of 
Lavina  Conner,  Oliver,  Herbert,  and  Elizabeth,  six  hundred 
dollars,  nine  years  after  date,  with  three  per  cent,  .interest 
thereon ;  that  the  said  John  F.  Conner  pay  to  said  heirs  six 
hundred  dollars,  nine  years  from  this  date,  with  three  per 
cent,  interest  thereon  ;  and  that  the  said  Alexander  H.  Con- 
ner pay  to  the  said  heirs  three  hundred  dollars,  nine  years 
from  date,  with  three  per  cent,  interest,  and  that  he  pay  to 
Ellen  Conner  four  hundred  dollars,  nine  years  after  date, 
with  three  per  cent  interest" 

It  is  further  alleged,  that  there  was  filed  in  said  court, 
with  the  said  report,  the  following  agreement,  which  was 
signed  by  all  the  heirs  of  the  said  William  Conner : 
"  State  of  Indiana,  Hamilton  County. 

"Hicnard  ?.  Conner  et  al.  v.  Eliska  H.  Conner  et  al. 

"  We,  the  undersigned,  agree  to  the  partition  made  by  the 
commissioners  in  this  case,  and  ask  the  court  to  confirm  the 
same,  and  the  payments  in  the  said  report  required." 

The  court  rendered  upon  said  report  and  agreement  the 
following  judgment : 

"  And  the  court  having  seen  and  inspected  said  report, 
and  bejng  fully  advised  herein,  do  order,  adjudge,  and  decree, 
that  said  report  be  received  and  approved ;  and  it  is  now 
ordered  and  decreed  by  the  court,  that  each  of  said  parties 
named  in  the  foregoing  report  of  partition  do  have  and 
hold  the  same  tracts  of  land  designated  as  set  off  and  assigned 
to  them  in  severalty,  to  them  and  their  heirs  forever,  accord- 
ing to  the  conditions  and  stipulations  contained  in  the  fore- 
going report  and  agreement  of  parties,  herein  above  copied. 
It  is  further  ordered  and  adjudged  by  the  court,  that  said 
William  H.  Conner  pay  to  the  said  George  F.  Conner,  four 
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years  from  this  date,  the  sum  of  four  hundred  dollars,  with 
lawful  interest.  It  is  further  ordered  and  adjudged  by  the 
court,  that  said  William  H.  Conner  pay  to  said  Oliver  Con- 
ner, Herbert  Conner,  and  Elizabeth  Conner,  heirs  of  Lavina 
Conner,  deceased,  the  sum  of  six  hundred  dollars,  nine  years 
after  date,  with  three  per  cent,  interest  thereon  from  date. 

"It  is  further  ordered  and  adjudged  by  the  court,  that  said 
John  F.  Conner  pay  to  said  Oliver  Conner,  Herbert  Conner, 
and  Elizabeth  Conner,  heirs  of  Lavina  Conner,  deceased,  the 
sum  of  six  hundred  dollars,  nine  years  after  date,  with  three 
per  cent.  Interest  thereon  from  date."  Then  follow  other  and 
similar  orders,  but  they  have  no  reference  to  the  appellants. 

It  is  further  averred  in,  the  complaint,  that  the  said  judg- 
ment was,  on  the  5th  day  of  December,  1872,  revived  in 
favor  of  the  said  Oliver  and  Herbert  Conner,  and  Elizabeth 
Boxley  (formerly  Conner),  and  against  the  said  John  F. 
Conner,  and  that  judgment  was  then  rendered  for  the  sum 
of  one  thousand  and  twenty-seven  dollars,  the  principal  and 
interest  upon  the  former  judgment,  and  the  further  sum  of 
eleven  hundred  and  fifty-two  dollars,  the  cost  of  reviving 
said  judgment. 

It  is  further  alleged  in  said  complaint,  that  the  clerk  of 
said  court  issued  on  the  judgment  last  aforesaid  an  execu- 
tion which  had  come  to  the  hands  of  the  sheriff  of  said 
county,  who,  by  virtue  thereof,  had  levied  the  same  upon 
the  above  described  lands,  and  had  advertised  the  same  for 
sale,  and  would  sell  the  same  to  satisfy  said  judgment,  unless 
restrained  by  the  court. 

It  was  further  alleged  in  said  complaint,  that  at  the  time 
when  the  said  John  F.  Conner  sold  and  conveyed  the  lands 
in  dispute  to  Ebenezer  Applegate,  he  was  the  owner  of  other 
tracts  of  land  in  said  county,  which  are  described,  and  that 
he  was  at  such  time  solvent  and  able  to  pay  all  of  his  debts. 

The  prayer  of  the  complaint  was  for  a  temporary  injunc- 
tion, and,  upon  a  final  hearing,  a  perpetual  injunction,  enjoin* 
ing  the  sale  of  the  said  lands  upon  an  execution  issued  on  the 
said  judgment 
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A  temporary  restraining  order  was  granted  at  the  date  of 
the  filing  of  the  complaint 

On  the  22d  day  of  January,  1873,  notice  of  amotion  to  dis- 
solve the  temporary  injunction  was  filed  in  the  circuit  court 

Afterward,  on  the  14th  day  of  May,  1873,  the  appellees 
filed  an  answer  In  three  paragraphs. 

The  first  alleged  that  when  the  said  John  F.  Conner  sold 
and  conveyed  the  lands  in  dispute  to  the  said  Ebenezer 
Applegate,  he  possessed  no  other  lands  or  property  subject 
to  sale  upon  execution,  to  satisfy  the  said  judgment,  or  any 
part  thereof.  Affidavits  were  filed  in  support  of  such  answer, 
and  counsel  for  appellant  admit  in  their  brief  the  truth  of 
the  matters  alleged  in  such  answer  and  affidavits. 

The  second  was  the  general  denial. 

The  third  alleged,  in  substance,  that  the  appellants,  by 
virtue  of  the  said  agreement  and  order  of  court  thereon,  had 
and  held  a  vendor's  lien  upon  the  land  in  dispute,  and  that 
the  said  Ebenezer  Applegate  purchased  the  said  land  with 
notice  thereof. 

The  court  below,  on  the  30th  of  May,  1873,  without  any 
issue  being  formed  on  the  answer,  or  any  trial  of  the  merits, 
entered  an  order  dissolving  the  interlocutory  order  of  injunc- 
tion, to  which  ruling  the  appellants  excepted,  and  from  such 
order  appealed,  and  have  assigned  for  error  the  action  of  the 
court  in  dissolving  the  temporary  injunction. 

Two  positions  are  assumed  by  counsel  for  appellants : 

First,  that  the  decree  entered  by  the  court  in  the  proceed- 
ings in  partition,  upon  said  agreement,  requiring  the  said 
John  F.  Conner  to  pay  to  the  appellants  the  sum  of  six  hun- 
dred dollars,  nine  years  thereafter,  did  not  have  the  force 
and  effect  of  a  judgment,  and  created  no  lien  upon  the  lands 
in  dispute. 

The  second  position  is,  that,  conceding  that  said  decree 
had  the  force  and  effect  of  a  judgment,  at  the  time  it  was 
rendered,  more  than  ten  years  having  elapsed  from  its 
rendition  to  the  sale  of  the  land  in  dispute  by  the  said  John 
F.  Conner  to  the  said  Ebenezer  Applegate,  the  same  had 
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ceased  to  be  a  lien  on  such  land,  and  that  the  said  Applegate 
took  the  same  free  from  any  lien  or  equity  in  favor  of  the 
appellants. 

A  proceeding  for  the  partition  of  lands  is  a  proceeding 
in  rem,  and  ordinarily  no  personal  judgment  can  be  ren- 
dered, except  for  costs.  The  commissioners  appointed  to 
make  partition  found  that  a  just  and  equitable  partition,  in 
value,  could  not  be  made  without  injury  to  all.  The  parties, 
therefore,  agreed  that  the  commissioners  might  equalize  the 
partition,  by  requiring  those  who  had  received  more  than 
their  just  and  equitable  share  to  pay  to  such  as  had  received 
less  than  their  equitable  share  certain  sums  of  money.  The 
commissioners  agreed  upon  the  sums  to  be  paid.  All  the 
parties  then  signed  a  written  agreement,  consenting  to  the 
partition,  and  that  judgments  should  be  rendered  for  the 
sums  named  against  the  persons  required  to  pay,  and  in 
lavor  of  those  who  were  to  receive.  The  court  thereupon, 
with  the  consent  and  by  the  express  agreement  of  all  the 
parties  in  interest,  all  of  whom  were  before  the  court,  ren- 
dered the  judgments. 

The  law,  as  applicable  to  judgments  by  consent,  is  stated 
with  great  force  and  clearness  by  Fkazer,  J.,  in  Flttckerv. 
Holmes,  25  Ind.  458,  where  the  learned  judge  said ;  "We 
can  conceive  of  no  reason  why  a  judgment  entered  by  agree- 
ment, by  a  court  of  general  jurisdiction,  having'  power  in  a 
proper  case  to  render  such  a  judgment,  and  having  the  par- 
ties before  it,  should  not  bind  those  by  whose  agreement  it 
is  entered,  notwithstanding  the  pleadings  would  not,  in  a 
contested  case,  authorize  such  a  judgment  The  object  of  a 
complaint  is  to  inform  the  defendant  of  the  nature  of  the 
plaintiff's  case.  It  is  for  his  protection  that  it  is  required. 
If  he  wishes  to  waive  it,  or  agrees  to  the  granting  of  greater 
relief  than  could  otherwise  be  given  under  its  averments, 
without  amendment,  and  such  relief  is  given  by  his  consent, 
we  think  that  the  judgment  is  not  even  erroneous,  much 
less  void,  as  to  him." 

In  a  proceeding  for  partition,  the  court  has  ample  power 
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to  settle  the  rights  of  the  parties  interested  in  the  land ;  and 
if  it  has  to  be  sold,  their  rights  are  the  same  in  the  proceeds 
that  they  were  in  the  land ;  and  the  court  has  power  to 
adjust  and  secure  their  rights,  whether  legal  or  equitable,  in 
the  proceeds  of  such  sale.  Milligan  v.  Poole,  35  Ind.  64; 
Martindale  v.  Alexander,  26  Ind.  104. 

We  are  of  opinion  that  the  court,  under  the  facts  and  cir- 
cumstances stated,  possessed  the  power  to  render  a  judg- 
ment against  the  persons  consenting  thereto.  We  think  the 
judgment  rendered  was  not  void,  but  whether  it  was  voida- 
ble, and  might  have  been  held  erroneous  on  the  application 
of  the  parties  affected  thereby,  are  questions  not  before  us, 
and  we  express  no  opinion  thereon.  The  judgment  was 
rendered  against  John  F.  Conner,  upon  his  written  agree- 
ment and  by  his  express  consent.  He  acquiesced  in  the 
judgment,  and  took  no  steps  to  relieve  himself  therefrom. 
The  appellees  parted  with  their  lands  in  reliance  upon  the 
validity  of  the  judgment  They  are  seeking  to  enforce  the 
judgment  Such  judgment  created  a  lien  on  the  lands  of 
John  F.  Conner. 

The  lien  of  judgments,  in  this  State,  is  regulated  by 
statute.  Section  527  of  the  code,  2  G.  &  H.  264,  reads  as 
follows : 

"Sec.  527.  All  final  judgments  in  the  Supreme  and  circuit 
courts,  and  courts  of  common  pleas,  for  the  recovery  of 
money  or  costs  shall  be  a  lien  upon  real  estate,  and  chattels 
real,  liable  to  execution  in  the  county  where  the  judgment 
.  is  rendered  for  the  space  of  ten  years  after  the  rendition 
thereof,  and  no  longer,  exclusive  of  the  time  during  which 
the  party  may  be  restrained  from  proceeding  thereon  by  any 
appeal  or  injunction,  or  by  the  death  of  the  defendant,  or  by 
agreement  of  the  parties  entered  of  record." 

The  general  rule  is,  that  the  lien  continues  for  ten  years,  ' 
and  no  longer,  but  there  are  four  exceptions : 

1.  Where  the  party  is  restrained  from  proceeding  by  an 
appeal. 

2.  Where  the  plaintiff  is  restrained  by  an  injunction. 
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3,  Where  the  plaintiff  is  prevented  from  collecting  the 
judgment  by  the  death  of  the  defendant. 

4.  Where  the  plaintiff  is  prevented  from  enforcing  the 
judgment  by  an  agreement  of  the  parties  entered  of  record 

It  was  held  by  this  court,  in  Castle  v.  Fuller,  17  Ind.  402, 
that  under  the  above  quoted  section  the  lien  terminated  at 
the  end  often  years  from  the  rendition  of  the  judgment,  and 
that  a  person  who  purchased  lands  of  the  judgment  defend- 
ant, after  the  expiration  of  ten  years,  took  the  same  dis- 
charged of  all  lien  of  the  judgment.  It  is  very  obvious  that 
Ebenezer  Applegate  took  the  land  discharged  from  the  lien 
of  the  judgment,  as  he  purchased  after  ten  years  from  the 
rendition  of  the  judgment,  unless  the  lien  is  preserved  by 
some  of  the  exceptions.  It  is  claimed  by  counsel  for  appel- 
lees, that  it  comes  within  the  fourth  exception. 

By  the  above  section  of  the  statute,  the  lien  of  all  final 
judgments  in  the  Supreme,  circuit,  and  common  pleas  courts, 
is  limited  to  ten  years  from  the  time  of  the  rendition  thereof. 
Ordinarily,  judgments  are  operative  and  susceptible  of 
enforcement  from  their  rendition.  In  such  case,  the  lien 
commences  to  run  from  the  date  of  the  judgment,  and  the 
purpose  of  the  legislature  was  to  exclude  from  computation 
the  time  during  which  the  judgment  plaintiff  was  prevented, 
by  either  of  the  four  causes  above  stated,  from  collecting 
the  judgment  If  the  judgment  against  John  F.  Conner  had 
been  in  the  usual  form,  and  susceptible  of  immediate  collec- 
tion by  execution,  and  an  agreement  of  the  parties  thereto 
had  been  entered  of  record,  that  no  execution  or  other  pro- 
cess should  issue  thereon  for  nine  years  from  its  rendition, 
it  is  quite  plain  that  the  ten  years  of  the  lien  would  not  com- 
mence to  run  until  the  expiration  of  the  nine  years.  We  ' 
think  the  judgment  in  the  present  case  was,  in  substance  and 
legal  effect,  an  agreement  of  the  parties  that  execution  should 
be  stayed  for  nine  years.  The  judgment  was  rendered  in 
pursuance  of  a  written  agreement  of  the  parties,  entered  of 
record,  that  judgment  should  be  rendered  collectible  and 
payable  nine  years  from  its  date.    The  judgment,  upon  its 
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face,  shows  that  it  was  not  payable  or  collectible  for  nine 
years.  During  the  nine  years,  the  judgment  plaintiffs  were 
absolutely  prohibited  from  taking  out  execution  ,or  other 
process  on  such  judgment,  and  were  therefore  not  chargea- 
ble with  laches  in  the  enforcement  of  their  judgment  The 
case,  therefore,  plainly  comes  within  the  spirit  and  purpose 
of  the  fourth  exception  to  section  527,  supra. 

When  Mr.  Applegate  became  the  purchaser  of  the  land  in 
dispute,  he  was  chargeable  with  notice  of  the  existence  of 
the  judgment  and  its  terms,  and  was  bound  to  know  that 
the  lien  of  such  judgment  was  not  discharged.  He  pur- 
chased the  land,  charged  with  the  lien  created  by  such 
judgment. 

The  revival  of  the  judgment  enabled  the  judgment  plain- 
tiffs to  take  out  execution.  If  the  lien  had  been  discharged 
by  the  lapse  of  time,  the  revival  of  the  judgment  would  not 
revive  the  lien.  It  could  have  no  retroactive  operation.  It 
would  only  affect  those  who  purchased  subsequent  to  the 
revival,  or  new  judgment. 

The  law  relating  to  the  lien  of  judgments  will  be  found 
very  fully  and  clearly  stated  in  Freeman  on  Judgments. 

In  our  opinion,  the  court  committed  no  error  in  dissolving 
the  temporary  restraining  order.  The  dissolution  of  the 
restraining  order  was  not  decisive  of  the  cause,  but  it  was  left 
as  though  no  restraining  order  had  been  granted,  to  be 
determined  on  final  trial  upon  its  merits.  In  view  of  the 
conclusions  reached  in  reference  to  the  lien  of  the  judgment, 
we  have  not  deemed  it  necessary  to  discuss  and  determine 
anything  in  reference  to  whether  a  vendor's  lien  was  created 
in  favor  of  the  judgment  plaintiffs. 

The  judgment  is  affirmed,  with  costs. 
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Nuisance. — Legislative  Power.~Plact  when  Intoxicating  Liquert  art  Sold".-~ 
The  legislature  has  the  power  to  declare  a  placewhere  intoxicating  liquors  are 
■old,  in  violation  of  law,  to  be  drank  on  the  premises,  a  nuisance. 

SAME. — Abatement  of. — It  is  neither  a  cruel  nor  an  unusual  punishment  to 
adjudge  the  abatement  of  a  nnfawncB.  Such  %  judgment  »  authorized  in 
either  a  civil  or  criminal  action. 

LIQUOR  Law.— Indictment.— Statute  Construed. — An  indictment  under  the 
seventh  section  of  the  act  to  regulate  the  sale  of  intoxicating  liquors,  approved 
February  37th,  1873,  charging  the  defendant  with  selling  liquors  to  be  drank 
on  the  premises,  and  to  persons  intoxicated,  and  to  those  in  the  habit  of 
becoming  intoxicated,  must  give  the  names  of  the  persons  to  whom  such  sales 
were  made  or  allege  that  their  names  are  unknown.  The  eighteenth  section 
of  the  said  act  does  not  dispense  with  the  necessity  of  giving  such  names  in 


INDICTMENT. — Gmstitutional  Law. — Legislative  Power. — The  legislature  ha* 
not  the  power  to  dispense  with  such  allegations  in  indictments  as  are  essen- 
tial to  reasonable  particularity  and  certainty  in  the  description  of  offences. 

Evidence. —  Venue. — On  the  trial  of  a  person  indicted  for  keeping  a  nuisance, 
the  evidence  must  show  that  the  offence  was  committed  in  the  county  when 

From  the  Henry  Circuit  Court 

J,  Brown,  %  L.  Brown,  and  J.  L.  Mason,  for  appellant* 

3".  C.  Denny,  Attorney  General,  for  the  State. 

Downey,  C.  J. — This  was  an  indictment  against  the  appel- 
lant, under  the  seventh  section  of  the  act  to  regulate  the  sale 
of  intoxicating  liquors,  etc.,  approved  February  27th,  1873. 
A  motion  to  quash  the  indictment  was  made  by  the  defend- 
ant, and  overruled  by  the  court  The  defendant  asked  a 
change  of  venue,  which  was  refused.  He  also  asked  for  a 
continuance  of  the  cause,  which  was  refused.  On  plea  of 
not  guilty,  he  was  tried  by  a  jury,  and  there  was  a  verdict  of 
guilty  against  him.  A  motion  for  a  new  trial  made  by  him 
was  overruled,  and  final  judgment  was  rendered  against  him 
for  the  fine  assessed,  and  also  that  his  room  be  shut  up  and 
abated  as  a  common  nuisance,  and  as  a  place  or  room  for  the 
sale  of  intoxicating  liquors,  and  that  all  intoxicating  liquors 
be.  removed  therefrom,  etc 
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The  first  question  for  our  consideration  is  the  sufficiency 
of  the  indictment,  which  is  as  follows : 

"  The  grand  jurors  for  the  county  of  Henry  and  State  of 
Indiana,  upon  their  oath,  charge  and  present  that  Ralleigh 
McLaughlin,  at  the  said  county  of  Henry  and  State  of  Indi- 
ana, on  die  1st  day  of  July,  1873,  and  on  divers  other  days 
and  times  between  the  day  aforesaid  and  the  day  of  making 
this  presentment  at  the  place  aforesaid,  did  unlawfully  keep, 
and  was  then  and  there  unlawfully  the  keeper  of  a  room, 
grocery,  and  saloon,  it  being  a  place  of  public  resort,  situ- 
ated on  the  following  described  real  estate  in  Henry  county, 
in  the  State  of  Indiana,  to  wit :  eighteen  feet  off  the  south 
side  of  the  north  half  of  lot  number  two  (2),  in  block  number 
five  (5),  in  the  original  plat  of  the  town  of  Knightstown,  in 
said  county  and  State;  wherein  he,  the  said  Ralleigh 
McLaughlin,  by  himself  and  his  agents,  Cyrus  Armstrong, 
George  McCarty,  and  Eli  C.  Francis,  and  by  each  of  them, 
did  then  and  there  at  the  times  aforesaid,  and  at  the  place 
aforesaid,  unlawfully  sell,  barter,  and  give  away  for  the 
purpose  of  gain,  to  divers  and  numerous  persons,  intoxicat- 
ing liquors,  to  be  drunk  in,  upon,  and  about  the  building 
and  premises,  where  said  intoxicating  liquors  were  sold,  bar- 
tered, and  given  away  as  aforesaid ;  to  wit,  in,  upon,  and 
about  the  said  room,  grocery,  and  saloon  first  above  in  this 
presentment  named,  and  in  and  about  a  room,  building,  and 
premises  adjoining  to  and  connected  with  the  place  aforesaid, 
where  said  intoxicating  liquors  were  sold,  bartered,  and  given 
away  as  aforesaid ;  and  wherein  the  said  Ralleigh  McLaugh- 
lin by  himself  and  his  said  agents,  and  by  each  of  them,  did, 
at  the  time  aforesaid  and  at  the  place  aforesaid,  unlawfully 
sell,  barter,  and  give  away  intoxicating  liquors  to  numerous 
and  divers  persons  then  and  there  intoxicated,  and  to  numerous 
and  divers  persons  who  were  then  and  there  in  the  habit  of 
getting  intoxicated,  in  violation  of  the  act  of  the  General 
Assembly  of  the  State  of  Indiana,  entitled  an  act  to  regulate 
the  sale  of  intoxicating  liquors,,  to  provide  against  evils 
resulting  from  any  sale  thereof,  to   furnish  remedies  for 
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damages  suffered  by  any  person  in  consequence  of  such  sale, 
prescribing  penalties,  to  repeal  all  laws  contravening  the  pro- 
visions of  this  act,  and  declaring  an  emergency,  approved 
February  27th,  1873;  he,  the  said  Ralleigh  McLaughlin, 
not  then  and  there  having  obtained  in  any  manner  whatever 
a  permit  from  the  board  of  commissioners  of  the  said  county 
of  Henry,  in  the  State  of  Indiana,  in  which  said  county  he 
then  and  there  resided,  to  sell,  barter,  and  give  away,  for  the 
purpose  of  gain,  intoxicating  liquors  to  be  drunk  in,  upon 
and  about  the  building  or  premises  where  the  liquor  is  sold, 
bartered,  or  given  away ;  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State  of  Indiana." 

The  seventh  section  of  the  act  is  as  follows: 

"AU  places  where  intoxicating  liquor  is  sold  in  violation 
of  this  act,  shall  be  taken,  held,  and  declared  to  be  common 
nuisances ;  all  rooms,  taverns,  eating  houses,  bazaars, 
restaurants,  drug  stores,  groceries,  coffee  houses,  cellars,  or 
other  places  of  public  resort,  where  intoxicating  liquors  are 
sold  in  violation  of  this  act,  shall  be  shut  up  and  abated  as 
public  nuisances,  upon  conviction  of  the  keeper  thereof,  who 
shall  be  punished  as  hereinafter  provided."    , 

In  the  fourteenth  section,  it  is  provided,  that  "  for  every 
violation  of  the  provisions  of  the  seventh  section  of  this  act, 
any  person  convicted  as  the  keeper  of  any  of  the  places  therein 
declared  to  be  nuisances,  shall  forfeit  and  pay  a  fine  of  not  less 
than  twenty  nor  more  than  fifty  dollars,  and  such  place  or 
places,  so  kept  by  such  person  so  convicted,  shall  be  shut  up 
and  abated  as  a  common  nuisance  by  the  order  of  the  court 
before  which  such  conviction  may  be  had  as  a  further  pun- 
ishment, and  such  order  shall  be  a  part  of  the  judgment  of 
conviction." 

The  first  objection  urged  is,  that  this  part  of  the  act  in 
question  is  unconstitutional.  It  is  urged  that  it  is  in  viola- 
tion of  section  sixteen  of  article-one  of  the  constitution  of 
■tiie  State.    That  section  is  as  follows : 

"  Excessive  bail  shall  not  be  required.    Excessive  fines 
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shall  not  be  imposed.  Cruel  and  unusual  punishments  shall 
not  be  inflicted.  All  penalties  shall  be  proportioned  to  the 
nature  of  the  offence." 

The  legislature  has  power  to  declare  any  practice  deemed 
injurious  to  the  public  a  nuisance  and  to  punish  it  accord- 
ingly. Bepley  v.  The  State,  4  Ind.  264,  It  is  neither  a  cruel 
nor  an  unusual  punishment  to  adjudge  the  abatement  of  a 
nuisance.  Such  judgment  is  authorized,  either  in  a  civil 
action  or  in  a  criminal  action.  2  G.  &  H.  2S9,  sec  630,  and 
p.  461,  sec  10.  The  punishment  is  not  peculiar  to  the  act  in 
question.        » 

The  next  objection  is,  that  the  indictment  does  not  state  to 
whom  the  liquor  was  sold,  but  charges  generally  that  the 
defendant  sold  liquor  to  divers  persons  to  be  drank  upon  the 
premises,  and  to  divers  persons  who  were  intoxicated,  and  to 
divers  persons  who  were  in  the  habit  of  becoming  intoxicated. 
It  is  urged  that  as  the  illegal  sales  alone  constitute  the  estab- 
lishment a  nuisance,  the  parties  to  whom  the  sales  were 
made  by  the  defendant  should  have  been  named  in  the 
indictment.  We  are  of  the  opinion  thatthis  is  a  fatal  objec- 
tion to  the  indictment.  We  are  aware  of  the  fact  that  under 
the  tenth  section  of  the  act  relating  to  misdemeanors,  2  G. 
&  H.  461,  and  under  the  thirteenth  section  of  the  temper- 
ance law  of  1859,  and  kindred  acts,  indictments  and  infor- 
mations have  been  sustained,  this  point  not  having  been 
made  or  decided,  which  did  not  give  the  names  of  the  per- 
sons to  whom  the  sales  were  made.  Huber  v.  The  State,  25 
Ind.  175;  Garrison  v.  The  State,  14  Ind.  287;  Brecountv.  The 
State,  5  Ind.  499 ;  Bepley  v.  The  State,  supra.  By  those  stat- 
utes, however,  the  act  of  keeping  the  house,  etc.,  inadisorderly 
manner,  was  the  gist  of  the  offence.  By  the  section  now  under 
consideration  the  act  of  selling  by  the  person  keeping  the 
room,  etc.,  is  what  constitutes  the  offence,  without  any  ref- 
erence to  the  manner  in  which  the  house  is  conducted  or 
kept.  There  must,  it  is  true,  be  a  place  kept,  and  it  must  be 
a  place  where  intoxicating  liquors  are  sold  in  violation  of  the 
act.    The  seventh  section  speaks  of  the  "  keeper"  of  the 
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place,  and  the  fourteenth  section  speaks  of  "  the  keeper  of 
any  of  the  places,"  etc.,  and  declares  that  the  "place  or 
places  so  kept"  by  such  person,  etc.,  shall  be  shut  up,  etc 
The  place  must  be  one  kept  for  the  sale  of  intoxicating 
liquor.  It  need  not  be  kept  for  that  business  exclusively. 
Intoxicating  liquor  must  be  sold  in  violation  of  the  act,  to 
make  the  party  guilty.  No  other  act  aside  from  the  keeping 
of  the  room,  etc,  is  necessary  to  constitute  the  offence.  If 
the  offence  consisted  in  keeping  a  room,  etc.,  for  the  sale  of 
the  liquor,  it  would  not  matter  whether  the  party  found  cus- 
tomers or  made  sales  or  not.  But  the  party  must  not  only 
keep  the  room,  etc.,  but  hemust  sell.  Now,  in  order  to  con- 
stitute a  sale,  there  must  be  a  purchaser  as  well  as  a  seller, 
and  we  think  the  name  of  thepurchaser  must  be  stated,  or  it 
must  be  alleged  that  his  name  is  unknown  to  the  grand 
jurors.  The  case  is  somewhat  like  tlie  case  of  Sotvle  v.  Tlu 
State,  it  Ind.  492,  which  was  a  prosecution  against  the 
appellant  upon  3  statute  for  suffering  his  grocery  to  be  used 
for  gambling.  The  statute  in  that  case  punished  any  one 
who  should  keep  his  building,  etc,  to  be  used  for  gambling, 
or  any  one  who  should  suffer  his  building  to  be  used  for 
gambling.  Worijen,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "Under  the  first  branch  of  the  section,  for 
keeping  a  building,  etc.,  for  gambling,  there  need  be  no 
averment  that  gambling  had  actually  taken  place.  The 
State  v.  Miller,  5  Blackf.  502.  The  court,  in  that  case,  say: 
'  The  offence  created  by  the  statute  is,  the  keeping  or  rent- 
ing a  room,  etc.,  with  the  intention  and  purpose  that  gambling 
shall  be  carried  on  in  it  The  intention  is  a  matter  of  proof ; 
and  if  that  can  be  established,  it  is  immaterial  whether  the 
prohibited  establishment  shall  find  customers  or  not.'  In 
such  case,  it  being  unnecessary  to  allege  that  any  gaming 
was  done  in  the  building,  it  is  of  course  not  necessary  to 
set  forth  the  names  of  any  persons  who  were  permitted  to  gam- 
ble. This  accords  with  McAlpin  v.  The  State,  $  Ind.  567, 
and  Dormer  v.  The  State,  2  Ind.  308,  both  of  which  were 
indictments  for  keeping  a  gaming  house.    la  the  latter  case. 
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a  question  was  made  as  to  duplicity — the  indictment  charg- 
ing that  the  defendant  kept  and  suffered  his  house  to  be 
used  for  gaming,  etc.  The  court  held  that  the  indictment 
was  not  doable,  which  was  undoubtedly  a  correct  ruling,  for 
the  obvious  reason  that,  if  the  defendant  kept  his  house  for 
gambling,  it  could  neither  add  to,  nor  diminish  from  the 
offence,  that  he  suffered  it  to  be  used  for  the  purpose  Tor 
which  it  was  kept  The  latter  was  merged  in  the  former. 
But  the  case  is  entirely  different  where  the  offence  charged  is 
suffering  gambling  in  a  building  (not  averred  to  be  kept  for 
that  purpose),  as  in  this  case.  In  such  case  it  being  neces- 
sary to  aver  that  gambling  was  suffered,  it  follows,  from  general 
principles  of  criminal  pleading,  that  the  names  of  the  persons 
suffered  to  gamble  should  be  stated,  or  a  valid  reason  given  for 
not  stating  them."  See,  also.  Salt  v.  The  Stale,  7  Blackfl  242, 
And  cases  there  cited ;  Carpenterv.  TkeState,  14.  lad.  109.  In 
The  State  v.  Noland,  29  lad.  2 1 2,  the  court  held  that  in  an  indict- 
ment for  suffering  a  house  to  be  used  for  gaming,  the  names 
of  the  persons  who  gamed  must  be  stated.  All  the  judges 
held  die  indictment  would  be  bad  on.  motion  to  quash,  and 
ell  but  Frazer,  C.  J.,  held  that  it  was  bad  on  motion  in  arrest 
Any  person  who  is  the  keeper  of  any  room,  tavern,  eating 
house,  bazaar,  restaurant,  drug  store,  grocery,  coffee  bouse, 
cellar,  or  other  place  of  public  resort,  is  liable  to  be  prose- 
cuted under  this  section,  and  if  the  form  used  in  this  case  is 
sufficient,  it  need  only  be  alleged  that  liquors  were  sold  by 
him  to  divers  persons.  How  is  he  to  prepare  for  his  defence 
against  such  a  charge?  Or  if  he  shall  be  indicted  a  second 
time,  how  can  it  be  made  to  appear  that  he  has  already  been 
arraigned  upon  the  same  charge?  There  is  no  country,  we 
presume,  where  the  principles  of  the  common  law  prevail, 
and  the  liberty  of  the  citizen  is  respected,  where  the  state 
is  not  required,  in  bringing  an  alleged  criminal  into  court  to 
answer  a  crime,  to  prefer  against  htm,  in  the  form  of  an  affi- 
davit, information,  or  indictment,  a  specific  accusation  of  the 
crime  charged.  It  is  accordingly  provided  in  the  constitu- 
tion, of  the  State,  sec  13,  art  1 :  "la  all  criminal  prosecu- 
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tions,  the  accused  shall  have  the  right  to  a  public  trial,  by  an 
impartial  jury,  in  the  county  in  which  the  offence  shall  have 
been  committed;  to  be  heard  by  himself  and  counsel;  to 
demand  the  nature  and  cause  of  the  accusation  against  him, 
and  to  have  a  copy  thereof;  to  meet  the  witnesses  face  to 
face,  and  to  have  compulsory  process  for  obtaining  witnesses 
in  his  favor."  The  accused  has  a  right  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  and  to  have 
a  copy  thereof.  The  accusation  must  be  in  writing.  This  is 
necessarily  implied  from  the  fact  that  the  accused  has  a  right 
to  have  a  copy  thereof.  "The  nature  and  cause  of  the  accu- 
sation" must  be  stated.  The  constitutional  guaranties,  which 
we  have  just  quoted,  are  of  the  utmost  importance  to  a  per- 
son accused  of  crime,  and  a  disregard  of  them,  or  any  of 
them,  even  in  a  prosecution  designed  to  suppress  a  traffic  so 
full  of  evil  as  that  of  retailing  intoxicating  liquors,  can  not 
be  tolerated  with  any  regard  to  the  proper  and  safe  adminis- 
tration of  the  criminal  laws. 

The  principal  objects  in  requiring  a  reasonable  degree  of 
particularity  in  charging  an  offence  are,  first,  in  orderto  iden- 
tify the  charge,  lest  the  grand  jury  should  find  a  bill  for  one 
offence  and  the  defendant  be  put  upon  his  trial,  in  chief,  for 
another,  without  any  authority.  Second.  That  the  defend- 
ant's conviction  or  acquittal  may  enure  to  his  subsequent  pro- 
tection, should  he  be  again  questioned  on  the  same  grounds ; 
the  offence,  therefore,  should  be  defined  by  such  circum- 
stances as  will,  in  such  case,  enable  him  to  plead  a  previous 
conviction  or  acquittal  of  the  same  offence.  Third.  To  war- 
rant the  court  in  granting  or  refusing  any  particular  right  or 
indulgence,  which  the  defendant  claims  as  incident  to  the 
nature  of  the  case.  Fourth.  To  enable  the  defendant  to  pre- 
pare for  his  defence,  in  particular  cases,  and  to  plead  in  all, 
or,  if  he  prefer  it,  to  submit  to  the  court,  by  demurrer  or 
motion  to  quash,  whether  the  facts  alleged,  supposing  them 
to  be  true,  so  support  the  conclusion  in  law,  as  to  render  it 
necessary  for  him  to  make  any  answer  to  the  charge.  Fifth. 
Finally  and  chiefly,  to  enable  the  court,  looking  at  the  record 
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after  conviction,  to  decide  whether  the  facts  charged  are  suf- 
ficient to  support  a  conviction  of  the  particular  crime,  and  to 
warrant  their  judgment;  and  also,  in  some  instances,  to 
guide  them  in  the  infliction  of  a  proportionate  measure  of 
punishmentupontheoffender.  1  Whart  Crim.  Law,  sec.  300, 
et  seq.  Assuming  that  certain  sales  of  intoxicating  liquors 
were  proved  in  this  case  before  the  grand  jury,  how  is  it 
shown  that  the  sales  thus  proved,  and  on  which  the  grand 
jury  based  their  finding  of  the  indictment,  are  the  same 
sales  which  were  proved  by  the  witnesses  on  the  trial  of  the 
cause  before  the  traverse  jury?  Is  it  not  evident  that  the 
grand  j  ury  may  have  found  the  indictment  upon  evidence  of 
certain  sales  or  supposed  sales,  while  the  conviction  was 
upon  entirely  different  sales  ?  How  is  a  conviction  upon  an 
indictment  so  indefinite  to  enure  to  the  subsequent  protec- 
tion of  the  defendant,  should  he  be  again  questioned  on  the 
same  ground?  How  can  the  defendant  prepare  for  his 
defence  ?  Suppose  it  shall  be  charged  that  he  sold  to  a  per- 
son intoxicated,  or  in  the  habit  of  getting  intoxicated,  how 
can  the  defendant  prepare  to  try  the  question  whether  the 
person  is  such  or  not  ?  Or  if  the  charge  be  for  selling  to  an 
infant,  it  may  be  very  important,  in  order  that  the  defendant 
may  be  able  to  meet  the  proof  of  the  State  on  the  question 
of  infancy.  How  can  he  do  this,  when  he  is  not  informed 
by  the  indictment  who  the  infant  is,  to  whom  it  is  alleged 
the  sale  was  made?  And  in  any  and  every  case,  where  he 
is  charged  with  having  made  a  sale  in  violation  of  the  law, 
how  can  he  be  prepared  to  meet  the  charge,  unless  he  is  at 
least  informed  of  the  name  of  the  person  to  whom  he  is 
alleged  to  have  made  the  sale?  The  period  of  time  within 
which  a  prosecution  in  such  case  must  be  commenced  is 
two  years.  The  prosecutor  may  charge  the  offence  "to  have 
been  committed  on  any  day  within  the  two  years  before  the 
finding  of  the  indictment;  his  proof  need  not  correspond, 
however,  with  the  time  stated  in  the  indictment,  but  he  may 
prove  that  the  offence  was  committed  on  any  other  day 
within  the  two  years  before  the  finding  of  the  indictment. 
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How  shall  the  defendant  know  on  what  transaction  within 
the  two  years  the  State  intends  to  rely  r  It  is  evident  that  ft 
is  little  less  than  mockery  to  furnish  the  defendant  with  a 
copy  of  such  an  accusation.  In  our  judgment,  the  indict- 
ment in  this  case  is  defective  in  not  defining  the  offence  more 
particularly  so  as  to  make  it  appear  upon  what  acts  of  the 
defendant,  supposed  to  be  criminal,  the  indictment  was 
founded,  so  as  to  enable  the  defendant  to  prepare  for  his 
defence,  and  to  plead  the  conviction  or  acquittal  in  his  pro- 
tection, should  he  be  again  indicted  for  the  same  offence. 

In  the  case  of  Whitney  v.  The  State,  IO  Ind.  404,  it  was  said 
by  Psrkins,  J.:  "  It  is  a  general  principle  that  criminal  charges 
should  be  preferred  with  certainty,  to  at  least  a  common 
intent,  that  the  court  and  jury  may  know  what  they  are  to 
try,  and  acquit  the  defendant  of  or  punish  him  for ;  that  the 
defendant  may  know  what  he  is  to  answer  to;  and  that  the 
record  may  show,  as  far  as  may  be,  for  what  he  has  been 
once  put  in  jeopardy."  And  see  Dillon  v.  The  State,  9  Ind. 
408.  The  general  rule  is,  that  the  names  of  third  persons  must 
be  set  forth  in  the  indictment  with  certainty.  There  are  cases 
where  this  may  be  excused,  when  it  is  alleged  in  the  indict- 
ment that  the  names  cannot  be  ascertained.  So  much  and 
so  strictly  is  this  exception  limited,  however,  that  if  the 
name  of  the  third  party  was  known  to  the  grand  jurors 
when  the  indictment  was  found,  or  if  the  grand  jury  might 
have  ascertained  the  name,  if  they  had  made  the  proper 
inquiry  of  the  witness  on  whose  testimony  the  indictment 
was  found,  the  defendant  will  be  acquitted.  Blodget  v.  The 
State,  3  Ind.  403.  Whether  more  sales  than  one  must  be  alleged 
In  an  indictment  under  the  seventh  section,  is  a  question 
which  in  this  case  we  need  not  decide.  But  see  BtpUy  v. 
The  State,  supra. 

The  eighteenth  section  of  the  act,  on  a  section  of  which  the 
indictment  is  founded,  provides,  that,  "  in  all  prosecutions 
under  this  act,  by  indictment  or  otherwise,  it  shall  not  be 
necessary  to  state  the  kind  of  liquor  sold,  or  to  describe  the 
place  where  sold,  and  it  shall  not  be  necessary  to  state  the 
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name  of  the  person  to  whom  sold."  So  far  as  this  section 
dispenses,  or  attempts  to  dispense,  with  a  statement  of  the 
name  of  the  person  to  whom  the  liquor  was  sold,  we  think 
it  is  invalid,  for  the  reasons  already  stated.  The  legislature 
has  not  the  power  to  dispense  with  such  allegations  in  an 
indictment,  etc.,  as  are  essential  to  reasonable  particularity 
and  certainty  in  the  description  of  the  offence. 

There  is  at  least  one  other  ground  on  which  the  judgment 
ought  to  be  reversed,  and  that  is,  that  there  was  no  evidence 
before  the  jury  to  show  that  the  offence  was  committed  in 
Henry  county.  There  is  a  plat  or  diagram  of  the  premises 
in  the  bill  of  exceptions,  on  which  it  is  stated  that  the  prem- 
ises are  in  Henry  county,  Indiana,  but  this  plat  does  not 
appear  to  have  been  given  in  evidence  to  the  jury.  No  wit- 
ness testified  that  the  premises  were  in  that  county. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  to  quash  the  indictment. 


O'Connor  v.  The  State. 

Liquor  Law.-  -ComtUmional  Low.— Affidavit. —In  a  prosecution  before  a 
mayor  or  justice  of  the  peace,  under  the  act  of  February  37th,  1873,  for  idl- 
ing intoxicating  liquors  without  a  permit,  the  affidavit  ii  sufficient  If  it  can- 
tains  the  averments  prescribed  by  section  19  of  said  act ;  therefore  it  is  not 
necessary  to  state  the  price  for  which  the  liquor  was  sold,  or  .that  the  seller 
had  no  permit.    Said  section  19  is  constitutional. 

SAKE. — Appeal. — On  an  appeal  to  the  circuit  court  in  such  case,  the  trial  i*  to  be 
had  on  the  affidavit  filed  before  the  mayor  or  justice. 

Sake. — Evidence. — To  justify  a  conviction  for  selling  contrary  to  the  provisions 
of  section  1  of  said  act,  it  must  be  shown  that  the  defendant,  without  a  per- 
mit, sold  liquor  to  be  drank  in,  upon,  or  about  the  building  or  premises  where 
told,  etc  Therefore,  where  the  accused  sold  a  bottle  of  beer,  which  he 
delivered  to  the  purchaser  in  his  wagon,  standing  immediately  in  front  of  the 
seller's  place  of  business,  and  which  was  there  drank,  and  it  did  not  appear 
that  the  seller  had  any  knowledge  or  understanding  that  it  was  to  be  drank  in 
such  dose  proximity  to  bis  premises,  the  evidence  was  insnffident  to  convict 

SAME.— The  purpose  or  understanding  of  the  parties  in  inch  case  may  be 
inferred  from  the  circumstances  of  the  transaction. 
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From  the  Jasper  Circuit  Court 

R.  Gregory,  D.  Turpi*,  and  H.  D.  Puree,  for  appellant 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Buskirk,  J. — The  appellant  was  convicted  in  the  court 
below  for  selling  intoxicating  liquor  without  a  permit  The 
prosecution  originated  before  a  justice  of  the  peace,  and  the 
affidavit  conformed  to  the  form  prescribed  by  the  nineteenth 
section  of  the  act  of  February  27th,  1873.  In  the  circuit 
court,  the  appellant  moved  to  quash  the  affidavit,  but  the 
motion  was  overruled.  Motions  in  arrest  and  for  a  new  trial 
were  overruled.  The  errors  assigned  here  are  based  upon  the 
action  of  the  court  in  overruling  the  motions  to  quash,  and 
for  a  new  trial. 

Two  objections  are  urged  against  the  affidavit,  and  they 
are,  that  no  price  for  which  the  liquor  was  sold  is  stated,  and 
that  there  is  no  averment  that  the  defendant  did  not  have  a 
permit  These  objections  would  have  been  well  taken  under 
the  well  settled  rules  of  criminal  pleading  and  practice,  as 
they  exist  at  common  law,  but  the  nineteenth  section  of  the 
above  recited  act  prescribes  a  form  and  declares  it  shall  be 
sufficient  in  all  prosecutions  before  justices  of  the  peace  or 
mayors.  It  is,  however,  insisted  by  counsel  that  such  section 
is  unconstitutional  and  void.  In  FarreU  v.  The  State,  post,  p. 
371,  we  held  such  section  to  be  constitutional,  and  the  form 
prescribed  sufficient  in  the  courts  of  justices  of  the  peace 
and  mayors.  And  we  now  hold,  that  on  appeal  to  the  cir- 
cuit court,  the  case  will  be  tried  in  that  court  upon  the 
affidavit  filed  before  the  justice  or  mayor.  The  question  was 
fully  considered  in  the  case  of  FarreU  v.  The  State,  supra,  and 
we  adhere  to  such  ruling. 

It  is  next  insisted  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  because  the  evidence  was  not  suffi- 
cient to  justify  a  conviction.  It  is  not  denied  that  the  appel- 
lant sold  the  liquor  to  the  person  named  in  the  affidavit,  and 
that  such  person  drank  it ;  but  it  is  insisted  that  it  was  not 
drunk  in,  upon,  or  about  the  building  or  premises  where  the 
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liquor  was  sold,  nor  in  any  room,  building,  or  j 
adjoining  to  or  connected  with  the  place  where  the  liquor 
was  sold, 

John  Burger,  the  person  to  whom  the  liquor  was  sold, 
testified:  "I  am  acquainted  with  the  defendant,  Timothy 
O'Connor;  he  resides  in  Remington,  Jasper  county,  Indi- 
ana; he  keeps  a  grocery  and  provision  store,  and  sells 
liquors ;  he  sells  whiskey  and  beer ;  his  business  house  fronts 
the  east ;  the  room  is  divided  by  a  partition  running  north 
and  south,  between  the  rooms.  In  the  west  part  of  the  store- 
room and  west  of  the  partition,  he  keeps  his  liquor.  On  or 
about  the  30th  day  of  May,  1873,  I  drove  up  to  the  defend- 
ant's place  of  business  in  a  buggy,  or  light  wagon,  in  com- 
pany with  Patrick  H.  Lalley ;  we  drove  to  the  south  side  of 
the  building  opposite  a  door  that  opens  on  the  street,  south 
of  the  store-room,  and  I  bought  of  the  defendant  a  bottle  of 
beer ;  the  beer  was  malt  beer,  which  we  drank,  seated  in  the 
wagon ;  I  paid  twenty  cents  for  the  beer." 

This  witness,  on  cross-examination,  testified :  "  We  drove 
up  close  to  the  door,  and  O'Connor  handed  the  bottle  out  to 
us,  and  we  drank,  seated  in  the  wagon ;  we  drank  out  of  the 
bottle ;  the  defendant  did  not  give  us  any  glass  to  drink  out 
of.  The  liquor  was  in  the  bottle  at  the  time  it  was  handed 
to  us.     I  paid  for  the  beer  the  sum  of  twenty  cents." 

The  first  section  of  the  act  of  27th  of  February,  1873, 
provides,  "that  it  shall  be  unlawful  for  any  person  or  per- 
sons, by  himself  or  agent,  to  sell,  barter,  or  give  away  for 
any  purpose  of  gain,  to  any  person  whomsoever,  any  intox- 
icating liquors  to  be  drunk  in,  upon,  or  about  the  building 
or  premises  where  the  liquor  is  sold,  bartered,  or  given  away, 
or  in  any  room,  building,  or  premises  adjoining  to  or  con- 
nected with  the  place  where  the  liquor  is  sold,  bartered,  or 
given  away  for  the  purpose  of  gain,  until  such  person  or 
persons  shall  have  obtained  a  permit  therefor  from  the  board 
of  commissioners  of  the  county  where  he  resides,  as  herein- 
after provided."    Acts  1873,  p.  151. 
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To  constitute  a*  offence  under  the  first  branch  of  the  above 
section,  it  must  be  shown  that  a  person,  without  a  permit, 
nod  sold  liquor,  to  be  drunk  in,  upon,  or  about  the  building 
or  premises  where  it  was  sold,  bartered,  or  given  away.  It 
does  not  sufficiently  appear  that  the  appellant  sold  the  bot- 
tle of  beer  with  the  purpose,  expectation,  or  understanding, 
express  or  implied,  that  the  purchaser  was  to  drink  it  while 
sitting  in  his  "wagon,  close  to  the  door  of  the  saloon.  If  the 
appellant  sold  the  bottle  of  beer  with  the  understanding  that 
it  was  to  be  taken  away  and  drank  elsewhere,  he  was  guilty 
of  no  offence.  The  offence  consists  in  selling  liquor  to  be 
drunk  in,  upon,  or  about  the  house  or  premises  where  sold. 
A  court  or  jury  may  infer  from  all  the  facts  or  circum- 
stances surrounding  a  transaction,  that  the  liquor  was  sold, 
to  be  drunk  in,  upon,  or  about  the  house  or  premises,  or  in 
a  room,  building,  or  premises,  adjoining  to  or  connected 
with  the  place  where  it  was  sold,  although  there  was  no 
express  understanding  in  reference  thereto  between  the 
vendor  and  purchaser.  If  a  person  goes  into  a  saloon  and 
calls  for  a  glass  of  beer,  or  drink  of  liquor,  and  the  beer  is 
drawn  and  handed  in  a  tumbler,  or  a  bottle  of  liquor  and 
tumblers  are  placed  upon  the  counter,  the  presumption  might 
be  indulged  that  it  was  intended  that  the  beer  or  liquor  was 
sold  to  be  drunk  in  the  saloon.  If  to  this  was  added  proof 
that  the  proprietor  or  bar-tender  stood  by  and  permitted, 
without  objection,  the  beer  or  liquor  to  be  drunk,  the  pre- 
sumption would  be  greatly  strengthened,  if  not  rendered 
conclusive.  If  the  appellant  had  handed  to  Mr.  Burger  and 
Mr.  Lalley  beer  in  tumblers,  while  sitting  in  the  wagon,  close 
to  the  door,  the  presumption  might  be  indulged  that  it  was 
sold  with  the  understanding  that  it  was  to  be  drunk  there. 
If,  in  addition  to  this,  it  was  shown  that  the  appellant  stood 
by  and  permitted  them  to  drink  the  beer,  without  objection, 
and  then  received  the  pay  and  tumblers,  a  pretty  strong  pre- 
sumption would  arise  that  the  liquor  was  sold  to  be  drunk 
in  the  place  where  such  persons  then  were. 
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But  such  are  not  the  facts  or  circumstances  of  the  present 
case.  For  aught  that  appears  in  the  evidence,  the  appellant 
sold  the  bottle  of  beer  with  the  expectation  or  understand- 
ing that  it  was  to  be  taken  away  and  drunk  elsewhere.  It 
is  not  shown  that  the  appellant  was  present  when  the  beer 
was  drunk,  or  that  he  even  knew  it  was  drunk  in  the  wagon, 
close  to  his  door ;  nor  is  it  shown  what  was  done  with  the 
bottle  after  the  beer  was  drunk,  or  whether  it  was  paid  for 
before  or  after  it  was  drunk. 

Such  facts  and  circumstances  may  have  been  proved  in 
the  court  below,  but  they  are  not  in  the  bill  of  exceptions, 
by  which  we  are  to  be  governed. 

In  our  opinion,  the  verdict  is  not  supported  by  sufficient 
evidence. 

The  judgment  is  reversed ;  and  the  cause  is  remanded,  for 
a  new  trial. 


O'Connor  v.  The  State. 

LtQUOK  L*w.— Evidence^— Wliere,  in  *  prosecution  for  selling  intoxicating 
liquor  without  a  permit,  the  evidence  showed  that  the  accused  fold  a,  bottle 
of  beer,  which  waa  taken  by  the  purchaser  to  a  shed,  from  fifteen  to  twenty 
feet  distant  from  the  seller's  premises,  and  there  dank,  and  that  there  was  no 
agreement  or  understanding  between  the  buyer  and  seller  u  to  where  the 
liquor  was  to  be  drank ; 

Held,  that  there  waa  no  violation  of  the  law  by  the  seller. 

From  the  Jasper  Circuit  Court. 

R.  Gregory,  D.  Turpie,  and  H.  D.  Pierce,  for  appellant. 

%  C.  Denny,  Attorney  General,  for  the  State. 

Buskirk,  J. — The  assignments  of  error  call  In  question 
the  correctness  of  the  ruling  of  the  court  »"  overruling  the 
motions  to  quash  the  affidavit,  and  for  a  new  trial.  The 
objections  urged  against  the  affidavit  are  the  same  as  in  the 
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case  of  O  Connor,  v.  The  State,  ante,  p.  347,  and  for  the  rea- 
sons L  there  stated,  we  hold  that  the  ruling  of  the  court  was 
correct. 

We  next  inquire  whether  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  evidence  was  as  follows :  John 
Burger  testified : 

"  My  name  is  John  Burger.  I  reside  in  Remington,  Jas- 
per county,  Indiana.  I  know  Timothy  O'Connor,  the  defend- 
ant herein.  Timothy  O'Connor  resides  in  Remington,  Jas- 
per county,  Indiana.  He  keeps  a  grocery  and  provision 
store,  and  sells  whiskey  and  beer  in  a  room  in  the  west  part 
of  his  store.  I  know  John  W.  O'Connor  ;  he  and  I  went  to 
Mr.  Timothy  O'Connor's  store  sometime  this  last  summer, 
since  the  1st  day  of  March,  and  before  the  filing  of  the  affida- 
vit in  this  cause,  and  he  got  a  bottle  of  beer.  We  then  went 
out  on  the  street,  south  of  the  house,  to  a  shed,  and  there 
drank  it.  We  took  the  glasses  out  of  Timothy  O'Connor's 
store.  I  do  not  know  whether  O'Connor  saw  us  take  the 
glasses  or  not.  I  did  not  see  him  when  we  went  out.  The 
glasses  were  returned  to  the  place  where  we  got  them.  I  did 
not  see  John  W.  O'Connor  pay  for  the  beer.  The  shed  is  fif- 
teen or  twenty  feet  from  O'Connor's  place  of  business,  and  on 
the  street  south  of  O'Connor's  place  of  business.  All  the 
acts  of  the  defendant,  O'Connor,  were  performed  since  the 
1st  day  of  March,  1873,  and  were  performed  in  Jasper 
county,  and  State  of  Indiana.  The  defendant's  grocery 
store  fronted  to  the  east,  on  a  public  street  There  was  a 
partition  in  the  room,  running  north  and  south.  The  defend- 
ant kept  intoxicating  liquor  in  the  west  room  for  sale,  and 
did  hot  in  the  east  room.  There  was  a  door  opening  on  the 
street  on  the  south  side  of  said  liquor  room.  John  W. 
O'Connor  went  into  the  back  room  by  the  side  door  oppo- 
site the  street,  on  the  south  side  of  the  house,  and  I  stayed 
outside  by  the  door.  When  John  W.  O'Connor  bought  the 
beer,  the  defendant,  Timothy  O'Connor,  went  back  into  the 
front  room  and  paid  the  defendant  some  money.  The  tum- 
blers were  sitting  on  a  box,  bottom  side  up,  In  the  west 


NOVEMBER  TERM,  187.3. 


CCcmc*  v.  The  Si 


room,  and  be,  John  W.  O'Connor,  took  the  tmnblere  and 
passed  dot  at  the  south  door  to  the  shed,  fifteen  or  twenty 
feet  from  the  store  of  the  defendant,  on  the  public  street 
The  defendant  said  nothing  whatever  about  where  the  liquor 
was  to  be  drank,  nor  asked  anything  about  where  the  liquor 
had  been  drank.  The  beer  was  malt  beer,  and  the  defend- 
ant kept  liquors  for  sale  at  the  place  where  the  beer  was  pur- 
chased." 

The  witness,  being  cross-examined, testified  as  follows: 

"There  was  no  understanding  between  the  defendant, 
Timothy  O'Connor,  and  Mr.  John  W.  O'Connor  and  myself, 
as  to  where  we  should  go  to  drink.  I  often  drank  beer  with 
John  W.  O'Connor;  sometimes  we  took  it  across  the  street, 
by  Church  &  Hartley's  warehouse,  and  sometimes  hi  the 
shed  on  the  •street,  and  sometimes  in  the  lumber  yard  south 
of  the  defendant's  store.  I  do  not  know  who  exercised  own- 
ership over  the  shed  on  the  street,  or  who  controlled  it  It 
was  entirely  disconnected  from  the  defendant's  place  of  busi- 
ness, and  is  situated  in  the  street;  about  fifteen  or  twenty 
fact  from  his  place  of  business." 

Charles  R.  McCully  testified : 

"My  name  is  Charles  R.  McCully.  I  reside  in  Reming- 
ton. Am  acquainted  with  the  defendant,  Timothy  O'Con- 
nor. Until  a  few  weeks  ago  I  lived  in  a  house  belonging  to 
the  defendant,  on  the  same  block  in  which  his  place  of  busi- 
ness is,  and  there  was  no  partition  fence  between  us.  I  took 
possession  of  the  shed  on  the  street  to  put  a  few  traps  In.  I 
put  a  chicken-coop  and  some  kegs  in  there.  O'Connor,  the 
defendant,  did  not  exercise  any  control  over  the  shed.  I 
occupied  the  shed  from  some  time  last  fall  until  it  was  moved 
from  the  place  where  it  was  at  the  time  Mr.  Burger  testified. 
The  shed  was  used  by  passers  on  the  streets  to  urinate 

to." 

We  are  very  clearly  of  the  opinion  tint  the  judgment  in 
this  case  must  be  reversed.    The  shed  wherethe  liquor  was 
drank  was  not  adjoining  to  or  connected  with  tbcplace "where 
Vol.  XLV.— 23 
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the  liquor  was  sold.  Tbe  appellant  had  no  control  over  the 
shed.  It  was  out  in  a  public  street,  fifteen  or  twenty  feet 
from  the  place  where  the  liquor  was  sold,  and  was  used  by 
another  person.    See  O'Connor  v.  The  State,  ante,  p.  347. 

The  judgment  is  reversed ;  and  the  cause  is  remanded,  for 
a  new  trial 


O'Connor  v.  The  State. 

From  the  Jasper  Circuit  Court 

R.  Gregory,  D.  Turpi*,  and  H.  D.  Pierce,  for  appellant 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Buskirk,  J. — This  case  is,  in  its  facts  and  legal  aspects, 
the  same  as  0'  Connor  v.  The  State,  ante,  p.  347,  and  Hie 
ruling  is  the  same. 

The  judgment  is  reversed ;  and  the  cause  is  remanded,  for 
a  new  trial. 


The  Estate  of  Joseph  Peden,  Deceased,  v.  Nolanb, 

From  the  Madison  Common  Pleas. 

%  W.  Sansberry,  for  appellant. 

y.  A.  Harrison  and  M.  S,  Robinson,  for  appellee, 

Pettit,  J. — The  names  in  the  assignment  of  errors  axe 
stated  thus :  "  The  Estate  of  yosepk  Peden,  deceased,  v.  William 
W.  Noland."  The  6rst  rule  of  this  court  requires  that  the  full 
names  of  the  parties  shall  be  contained  in  the  assignment 
of  errors.   32  Ind. 
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The  estate  of  Joseph  Peden,  deceased,  is  not  the  full  name 
of  any  natural  or  artificial  party  or  person.  We  cannot  ren- 
der judgment  against  an  estate,  but  we  may  against  an  admin- 
istrator or  executor  of  an  estate.  The  assignment  of  error 
is  not  signed  by  the  estate,  or  any  person  for  it.  The 
assignment  of  error  is  a  pleading  in  this  court,  and  must  be 
signed  by  the  party  or  his  attorney.  2  G.  &  H.  100,  sec 
73- 

The  appeal,  for  failing  to  comply  with  rule  1,  is  dismissed, 
at  the  costs  of  the  appellant 


Goodall  v.  Mopley  et  ae. 

MonTGAce, — FtreeUturt. — Portia. — A  debtor  executed  one  'mortgage  to  sev- 
eral different  creditors.  After  maturity  of  all  the  claims,  a  part  of  the  mort- 
gagees foreclosed  without  making  a  certain  other  mortgagee  a  party  to  the 
proceeding.  After  the  decree  and  before  a  sale  of  the  property  under  it,  the 
latter  commenced  his  action  to  foreclose  the  mortgage,  making  the  debtor  and 
all  the  other  mortgagees  parties. 

Held,  that  &e  foreclosure  proceeding  to  which  he  was  not  made  a  party  did  not 
affect  bis  rights  under  the  mortgage. 

Held,  also,  that  be  could  maintain  his  Action,  and  in  it  have  his  rights  and 
those  of  the  other  mortgagees  determined. 

Held,  also,  that  the  mortgage  secured  all  the  claims  which  it  included,  without 
regard  to  the  time  of  their  maturity.   . 

Complaint. — Prayer. — That  a  plaintiff  is  not  entitled  to  the  relief  specially 
prayed  for,  is  no  ground  of  demurrer  to  the  complaint.  The  prayer  is  only 
matter  of  form  and,  when  a  cause  of  action  is  stated,  cannot  be  reached  by 
demurrer. 

From  the  Tipton  Common  Pleas. 

A.  P.  Stanton,  jf.  R.  TroxeU,  and  W.  R,  Montane,  for 
appellant 

J.  Green  and  D.  Waugk,  for  appellees. 

Osborh,  J. — On  the  7th  day  of  January,  1869,  Cornelius 
Barlow  executed  several  notes  to  different  persons  for  dif- 


ITS-! 


35«  SUPREME  COURT  OF  INDIANA. 

ferent  aunts,  tod  payable  at  different  times.  On  the  20th 
day  of  April,  of  the  same  year,  he  and  his  wife,  and  William 
Barlow,  executed  a  mortgage  upon  certain  real  estate  in  Tip- 
ton county,  to  the  several  holders  of  those  notes  to  secure 
their  payment  -  The  mortgage  described  the  notes,  giving 
their  dates,  amounts,  times  of  payment,  and  the  names  of  the 
.payees.  There  were  ten  or  eleven  different  holders  of  notes 
and,  of  course,  as  many  mortgagees.  The  mortgage  was 
acknowledged  before  a  notary  public  of  Tipton  county,  and 
recorded  in  the  record  of  mortgages  of  that  county,  on  the 
16th  day  of  June,  1869. 

After  the  execution  of  the  mortgage,  Samuel  H.  Taylor 
became  the  purchaser  of  the  mortgaged  property,  and  as  a 
part  of  the  purchase-money,  assumed  to  pay  off  and  dis- 
charge the  unpaid  notes  secured  by  the  mortgage. 

Amongst  the  notes  secured  by  the  mortgage,  was  one  to 
J.  B.  Chappens,  due  one  year  after  date,  for  six  hundred  dol- 
lars, with  interest  at  six  per  cent.  That  note  was  endorsed 
to  the  appellant.  Taylor,  the  purchaser  of  Barlow's  interest 
in  the  real  estate,  paid  to  the  appellant  at  three  different 
times  the  sum  of  two  hundred  and  seventy-five  dollars.  The 
remainder  of  the  note  held  by  him  is  unpaid. 

After  the  execution  of  the  mortgage,  Jacob  Carr,  one  of 
the  mortgagees,  died,  and  Jonathan  B.  McLucas  was 
appointed  administrator  of  his  estate.  Certain  of  the  mort- 
gagees have  been  paid  the  full  amounts  of  their  claims 
secured  by  the  mortgage,  but  have  (ailed  to  release  the  mort- 
gage of  record. 

On  the  23d  day  of  March,  1872,  McLucas,  as  administra- 
tor of  the  estate  of  Carr,  and  several  others  of  the  holders 
of  notes  secured  by  the  mortgage,  filed  a  complaint  and  com- 
menced an  action  in  the  Tipton  Common  Pleas  for  the  fore- 
closure of  the  mortgage,  without  making  the  appellant  or 
Chappens  a  party,  but  averring  in  the  complaint  that  the  note 
payable  to  Chappens  and  then  held  by  the  appellant,  as  bis 
assignee,  had  been  fully  paid,  and  that  the  mortgagees  not 
made  parties  had  no  interest  therein.     Neither  Chappens  not 
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the  appellant  had  any  notice  or  knowledge  of  the  pendency 
of  the  foreclosure  suit  Such  proceedings  were  had  in  the 
action,  that  on  the  aist  day  of  June,  1872,  a  decree  was  ren- 
dered, foreclosing  the  mortgage  and  ordering  a  sale  of  the 
mortgaged  property,  for  the  payment  of  the  amounts  found 
to  be  due  to  the  several'  plaintiffs  in  that  auction,  and  that 
after  the  payment  of  costs,  the  remainder  of  the  amount  real- 
ized from  the  sale  should  be  paid  to  the  several  parties  in 
proportion  to  the  amount  of  their  claims,  each  receiving  his 
pro  rata  share. 

An  order  of  sale  was  issued  on  the  decree  of  foreclosure, 
and  placed  in  the  hands  of  the  sheriff  of  the  county  for  exe- 
cution. * 

After  the  order  of  sale  was  placed  ia  the  hands  of  the 
sheriff  and  before  sale  under  it,  the  appellant  filed  a  com- 
plaint setting  forth  the  facts  hereinbefore  stated;  and  in 
addition,  it  was  alleged  that  the  amounts,  found  to  be  due  the 
several  parties  plaintiffs  in  the  decree  of  foreclosure  exceed- 
ed the  true  amounts  due  to  them,  and  that  as  to  two  of  die 
parties  in  whose  favor  the  decree  was  rendered,  there  was 
nothing  due  to  them,  the  whole  amount  of  the  votes 
held  by  them  having  been  fully  paid.  The  facts  alleged: 
show  that  the  sheriff  had.  not  made  any  sale  of  the  mort- 
gaged premises.  The  averment  in  the  complaint  is  as  fol- 
lows: ''Said  sheriff  is  now  proceeding  to  execute,  said  copy 
of  said  decree  according  to  the  statute  in  such  case  made 
and  provided."  The  parties  in  whose  favor  the  decree  was 
rendered,  all  the  mortgagees  in  the  mortgage,  together  with 
Taylor,  the  purchaser  of  Barlow's  interest,  and  the  sheriff 
of  Tipton  county,  were  made  defendants  to  the  action. 

The  prayer  was  for  judgment  against  Barlow  and  wife,  the 
mortgagors,  for  the  amount  due  upon  his  note;  that  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  the  appellant 
and  the  parties  who  procured  the  decree  of  foreclosure  be  paid 
pro  rata  upon  the  amounts  respectively  due  to  them  and 
which  matured  one  year  after  the  date  thereof,  and  that  the 
sheriff  be  restrained  from  paying  over  to  the  defendants,  who 
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procured  the  decree,  or  otherwise  disposing  of  the  pro  rata 
share  of  the  proceeds  of  the  sale  of  the  mortgaged  premises 
so  claimed  by  the  appellant,  and  for  general  relief.  Copies 
of  the  note  to  Chappens  and  the  mortgage  were  filed  with  the 
complaint. 

The  complaint  was  sworn  to  by  'one  of  the  attorneys  of 
the  appellant. 

The  two  Overmans,  Young,  and  Green,  four  of  the  mort- 
gagees, together  with  Taylor,  filed  disclaimers.  It  was  ascer- 
tained that  William  Barlow  had  no  interest  in  the  action,  and 
the  action  as  to  them  was  dismissed. 

Cornelius  Barlow  was  defaulted  and  judgment  taken 
against  him  for  the  amount  found  to  be  due  upon  the  note. 
The  other  parties  to  the  action,  who  are  the  appellees,  filed 
a  demurrer  to  the  complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  which 
was  sustained,  an  exception  taken,  and  final  judgment  ren- 
dered against  the  appellant  on  the  demurrer,  and  for  costs. 

The  error  assigned  is  in  sustaining  the  demurrer  to  the 
complaint 

The  mortgage  was  given  to  secure  all  the  claims  which  it 
included,  without  regard  to  the  time  of  their  maturity.  The 
cases  in  which  it  has  been  held  that  where  a  mortgage  was 
given  to  secure  several  notes  payable  to  the  same  person, 
falling  due  at  different  times,  it  is  to  be  regarded  as  a  sepa- 
rate mortgage  for  each  note,  cannot  be  extended  so  as  to  be 
applicable  to  a  mortgage  given  to  secure  claims  held  by  sev- 
eral persons. 

The  claims  were  all  due  when  the  complaint  was  filed  by 
the  appellees  to  foreclose  the  mortgage,  and  the  holders  were 
all  proper  parties  to  that  action.  The  appellant,  though  a 
holder  of  one  of  the  notes  secured  by  the  mortgage,  was 
not  made  a  party.  After  the  judgment  of  foreclosure,  and 
before  sale  under  it,  he  filed  his  complaint  and  commenced 
his  action  against  the  appellees,  and  all  the  other  parties  to 
the  mortgage,  and  all  others  having  an  interest  in  the  mort- 
gaged property.    The  decree  of  foreclosure  has  not  affected 
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his  rights  under  the  mortgage,  Murdoch  v.  Ford,  \J  Ind. 
52.  He  hid  a  right  to  file  his  complaint  to  foreclose  and 
make  all  persons  interested  parties.  This  he  did,  charging 
amongst  other  things,  that  the  decree  in  favor  of  the  appel- 
lees was  for  too  much.  He  not  only  had  a  right  to  make 
them  parties,  hut  he  had  a  right  to  dispute  the  amount  of 
their  claims. 

Perhaps  the  appellant  was  not  entitled  to  the  relief  as 
specially  prayed  for,  but  that  is  no  ground  for  a  demurrer. 
It  is  only  a  matter  of  form,  and  where  a  cause  of  action  is 
stated,  cannot  be  reached  by  demurrer.  Lowry  v.  Button,  28 
Ind.  473;  Bennett  v.  Preston,  17  Ind.  291 ;  The  Cincinnati, 
etc.,  R.  R.  Co.  v.  Washburn,  25  Ind.  259 ;  Stuyvesant  v.  The 
Mayor,  etc.,  n  Paige,  414,  430. 

We  decide  nothing  as  to  the  right  of  the  appellant  to 
share  in  the  proceeds  of  the  sale  under  the  decree  of  fore- 
closure obtained  by  the  appellees,  for  the  reason  that  the 
•  question  does  not  arise  in  the  case.  The  property  had  not 
been  sold  when  this  action  was  commenced.  On  the  facts 
alleged  in  the  complaint,  the  appellant  was  entitled  to  fore- 
dose  the  mortgage,  to  make  the  amount  due  on  the  note 
held  by  him,  and  to  make  the  appellees  parties  to  the  action, 
to  bring  all  persons  claiming  an  interest  in  the  subject-mat- 
ter of  the  action  before  the  court,  and  have  every  thing 
connected  with,  or  affecting  it,  adjudicated  and  settled.  The 
decree  rendered  in  favor  of  the  appellees  did  not  bind  him. 
The  authorities  are  numerous  and  uniform  on  this  question. 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
with  instructions  to  overrule  the  demurrer  to  the  complaint, 
and  for  further  proceedings. 
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Maxwell  bialk  Campbell  et  al. 

TSv*  Trial, — Bfftet  em  Jkdgmem.—'lB  an  ocdon  to  teener  file  possession  of 
ml  etfate,  where  there  has  beam.  *  trial  and  judgment,  thegieMing  of  a  new 
trial  under  tlw  statute  operates  es  a  vacation  of  the  jpdBaebjt,  without  any 
special  order  to  set  it  aside. 

GUardian  and  Ward. — Soli  of  Seal  Estate— Statute  of  1843.— Under  the 
revised  statutes  of  1843,  a  guardian  in  making  sale  of  the  real  estate  of  her 
ward,  at  prisms:  sale,  was  not  required  to  grvo  notice  of  the  sale,  hut  he  should 
have  reported  the  sale  la  the  court  for  confirmation,  before  soaking  a  cenvej- 

Sahb. — Jurisdittio*  to  Appoint  Guardian.— li  miuors  have  real  estate  in  this 
State,  a  guardian  may  be  appointed  for  then  In  the  county  where  tbe  real 
estate  has,  though  the  minors  may  be  non-residents. 

Yirooa  amo   P\nauam*—£qmtojok  TUU.-— Whew  a  parcttaur  of  real 

money,  and  is  in  possesion  of  the  real  otate,  and  the  sale  has,  been  confirmed, 
%e  has  an  equitable  title  to  the  same,  and  it  entitled  to  retain  possession  u 


From  the  St  Joseph  Circuit  Court. 

G.  W.  FrasUr,  M.  K.  /wrow.aod  J.  S.  Fruur,  for  appel- 

T.  %  Mtrrifield,  W.  H.  Calkins,  and  y.  Bradley,  for  appel- 
lees. 

Wokden,  J.— This  eras  an  action  by  tbe  appellants,  who 
were  the  heirs  at  law  of  Arthur  Maxwell,  deceased,  against 
the  appellees,  to  recover  possession  of  an  eighty-acre  tract 
of  land,  situate  in  La  Forte  county.  Answer  of  general 
denial. 

There  was  one  trial  of  the  cause,  resulting  in  a  verdict  and 
judgment  for  the  plaintiffs;  but  a  new  trial  was  afterword 
granted  to  defendants,  under  the  statute,  on  payment  of 
costs.  It  is  objected  that  the  former  judgment  was  not  set 
aside.  We  are  of  opinion,  however,  that  the  granting  of  a 
new  trial  in  the  cause  operated  as  a  vacation  of  the  former 
judgment,  without  any  special  order  setting  it  aside. 

A  change  of  venue  was  taken  to  St  Joseph  county,  where 
the  cause  was  finally  tried,  resulting  in  a  verdict  and  judg- 
ment for  the  defendants. 
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The  whole  case  is  before  us  on  tho  evidence.  Arthur 
Maxwell,  about  the  yew  1848,  died  seized  of  the  land  in 
controversy,  and  the  plainttfs  -were  entitled,  to  recover,  unless 
the  following  proceedings  in  the  probat?  court  and  court  of 
common  pleas  precluded  them. 

After  the  death  of  Arthur  Maxwell,  his  widow,  Eliza,  was 
appointed  guardian  for  his  children  and  heirs,  they  being 
infants,  by  the  Probate  Court  of  la  Forte  county,  gave  bond 
and  took  the  oath  required  by  law.  At  the  May  term  of  the 
probate  court  of  said  county  for  the  year  1853,  she  filed  her 
petition  in  said  court  for  authority  to  sell  the  lands,  as  fol- 
lows: 

"  In  the  matter  of  the  Guardianship  of  Robert  G.  Max- 
well etal. 

"Now  comes  Eliza  Maxwell,  guardian  of  the  persons  and 
estates  of  Robert  G.  Maxwell,  James  W.  Maxwell,  Oscar  A. 
Maxwell,  and  Frances  E.  Maxwell,  and  respectfully  showetb 
that  the  personal  estate  of  said  Robert  G.,  James  W.,  Oscar 
A.,  and  Frances  E.  Maxwell  is  not  sufficient  for  their,  or 
either  of  their  sustenance  and  education ;  that  a  piece  of 
land  in  said,  county  is  a  part  of  their  estate,  to  wit**  (here  the 
land  is  described  mentioned  in  the  complaint  herein);  "  that 
(he  avails  of  said  land  are  needed  for  the  sustenance  and 
support  of  said  wards,  Your  memorialist  therefore  prays 
that  your  honor  would  make  an  order  for  the  appraisement 
and  sale  of  said  lands,  and  that  the  avails  of  the  same  may 
be  made  a  fund  in  the  hands  of  your  memorialist  for  the  sus- 
tenance and  education  of  said  wards  during  their  minority, 
Out  of  their  respective  shares  thereof. 

(Signed)  "Eutt  Maxwell." 

This  petition  or  memorial  was  duly  verified  by  the  guar* 
dian.  Whereupon,  it  was  considered  by  the  court  to  be  for  . 
the  interest  of  said  wards  to  sell  the  land ;  and  the  court 
appointed  appraisers,  who  took  the  required  oath  and  returned 
their  appraisement  of  the  land  at  one  hundred  and  fifty  dot* 
feus.  The  guardian  gave  the  required  additional  bond. 
Whereupon,  it  was. «  ordered  and  decreed  by  the  court  that 
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said  guardian  aforesaid  do  proceed  to  sell  the  said  real  estate 
in  said  petition  mentioned,  at  private  sale  for  cash  in  hand, 
not  selling  the  same  for  less  than  the  appraised  value." 

On  the  nth  of  August,  1853,  die  said  guardian.  In  pur- 
suance of  the  order  of  the  court,  sold  the  land  to  Thomas 
A.  Campbell,  for  the  sum  of  two  hundred  and  fifty  dollars  in 
hand  paid,  and  she  then  executed  to  him  a  deed  for  the  same 
as  such  guardian,  though  she  had  not  reported  the  sale  to 
the  court,  nor  had  the  court  ordered  the  deed.  Afterward, 
at  the  June  term  for  the  year  1855,  of  the  La  Forte  Court 
of  Common  Pleas,  that  court  having  superseded  the  probate 
court,  it  was  shown  to  the  court  that  said  Eliza  Maxwell 
had  deceased,  and  thereupon  Daniel  Noyes,  Esq.,  was 
appointed  guardian  for  said  heirs,  who  took  the  oath  and 
gave  the  bond  required.  Noyes,  as  such  guardian,  reported 
the  aforesaid  sale  to  the  court,  and  also  the  deed,  which  had 
been  thus  executed ;  whereupon  the  court  approved  the  sale 
and  also  the  deed. 

It  appeared  on  the  trial  of  this  cause,  that  in  the  fall  of  the 
year  1852,  the  said  Eliza  removed  with  her  said  wards  to  the 
State  of  Ohio;  that  she  died  in  the  year  1854,  and  that  the 
wards  have  not  resided  in  this  State  since  their  removal. 

We  regard  the  proceedings  as  quite  regular  up  to  and 
including  the  sale  made  by  Eliza  Maxwell,  the  former  guar- 
dian, to  the  defendant  Campbell.  The  petition  for  the  sale 
was  ample ;  as  was  also  the  power  of  the  court  to  authorize 
it.  R.  S.  1843,  p.  612,  sec.  no.  But  before  making  the  deed, 
she  should  have  reported  the  sale  to  the  court  for  its  con- 
firmation, and  for  an  order  directing  the  conveyance.  The 
sale  being  a  private  one,  no  notice  thereof  was  necessary 
under  the  statute  in  force  at  the  time  the  order  was  made. 
Rkev.  CUghorn,  21  Ind.  80;  Worthington  v.  Dunkin,  41  Ind. 
5"S- 

(t  is  objected  that  the  court  of  common  pleas  had  no  juris- 
diction to  appoint  Noyes  as  guardian  of  said  heirs,  they  being 
at  the  time  non-residents  of  the  State.  Unless  they  were 
divested  of  their  title  by  the  sale  thus  made  by  their  former 
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guardian,  and  the  conveyance  made  by  her,  they  had  real 
,  estate  in  La  Porte  county,  and  this  fact,  although  they  were 
non-residents,  gave  the  court  jurisdiction  to  appoint  them  a 
guardian.  2  G.  &  H.  563. 

Noyes,  as  such  guardian,  reported  the  sale  of  the  former 
guardian  to  the  court,  and  the  court  approved  it  This  order 
of  approval,  if  erroneous,  was  by  no  means  a  nullity.  It 
was  valid  until  by  some  means  set  aside.  We  need  not 
determine  whether  the  approval  by  the  court  of  the  deed 
which  had  been  made  by  the  former  guardian,  she  being  then 
dead,  operated  to  make  it  a  valid  conveyance,  so  as  to  vest 
the  legal  title  to  the  premises-  in  Campbell,  the  purchaser. 
If  it  should  be  held  that  such  is  not  the  case,  still  Campbell 
and  those  claiming  under  him  have  a  clear  equitable  title 
to  the  premises  by  virtue  of  his  purchase  under  a  valid  order 
of  the  court,  the  payment  of  the  purchase-money,  and  the 
approval  of  the  sale  by  the  proper  court  This  entitles  him 
to  a  valid  deed  if  the  one  he  has  is  invalid.  Having  such 
equitable  title,  it  can  be  interposed  as  a  defence  to  the  action. 

The  plaintiffs  not  only  have  not  the  right  to  possession, 
but  the  statute  expressly  provides  that  in  actions  to  recover 
real  estate,  equitable  as  well  as  legal  defences  may  be  inter- 
posed.   2  G.  &  H.  283,  sec  596. 

There  is  no  error  in  the  record,  and  the  j  udgment  must  be 
affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

Osborn,  J.,  was  absent  when  this  cause  was  considered. 


I    31*| 
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Lakh  bt  AL.  c  The  State,  ex  xsx.  Waoonzr. 

Pleading. — Suit  em  Official  Band  ef  J%utite  of  the  Peace. — A  complaint  on 
the  official  bond  of  a  justice  of  the  peace  alleging  that  the  relator  was  plain- 
tiff in  an  action  before  the  justice,  and  on  the  trial  the  justice  found  for  the 
plaintiff  in  the  nun  of  on*  hundred  and  sixty- six*dol  Ian,  bnt  wkhont  the  fault 
or  knowledge  of  the  relator,  the  justice  entered  hia  finding  and  judgment  for 
only  the  turn  of  siity-sii  dollars,  and  that  the  relator  did  not  know  of  such 
entry  fur  more  than  sixty  days  thereafter,  by  reason  of  which  the  relator  lost 
die  sum  of  one  hundred  dollars,  to  bad. 

Same. — Ctmceuinietuii  of  Record, — The  record  of  a  justice  of  the  peace  is  con- 
clusive evidence  of  the  facta  act  forth  therein,  and  such  record  cannot  be  con- 
tradicted by  a  pleading. 

From  the  Clay  Circuit  Court. 

G.  P.  Stone  and  S.  W.  Curtis,  for  appellants. 

W.  W.  Carter  and  S.  D,  Coffee,  for  appellee. 

Osborn,  J. — This  was  an  action  commenced  by  the  appel- 
lee against  the  appellant  Larr  upon  his  official  bond  as  a  jus- 
tice of  the  peace  and  against  the  other  appellant  as  bis  surety. 

It  is  alleged  in  the  complaint  that  on  the  30th  of  June, 
1871,  there  was  pending  before  the  appellant  as  justice  of 
the  peace  an  action,  in  which  the  relator  was  plaintiff  and, 
Charles  G.  Furguson  defendant  baaed  upon  an  account  for 
eoe  hundred  and  sixty-six;  dollars ;  that  on  that  day  the 
action  was  tried  before  Larr  as  such  justice,  and  that  after 
hearing  the  evidence  he  found  for  the  plaintiff  for  the  full 
amount  claimed ;  but  that  without  the  fault,  knowledge,  or 
consent  of  the  relator,  the  appellant  entered  his  finding  and 
judgment  on  his  docket  only  in  the  sum  of  sixty-six  dol- 
lars and  sixty-five  cents ;  and  that  the  relator  did  not  know, 
and  was  ignorant  of,  the  fact  that  the  judgment  had  been 
rendered  for  sixty-six  dollars  and  sixty-five  cents,  for  sixty 
days  thereafter ;  that  by  reason  of  the  carelessness  of  the 
appellant  in  so  rendering  the  judgment,  the  relator  was  una- 
ble to  recover  and  did  not  collect  the  sum  of  one  hundred 
dollars  and  the  interest  thereon,  although  Furguson  was 
solvent;  that  no  part  of  it  has  been  paid  by  Furguson  or 
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Lair,  or  any  other  person,  and  that  it  remains  due.  A  copy 
of  the  bond  is  filed  with  and  made  a  part  of  the  complaint 

A  demurrer  was  filed  to  the  complaint,  on  the  ground  that 
it  did  not  contain  facts  sufficient  to  constitute  a  cause  of 
action,  which  was  overruled,  and  an  exception  taken.  The 
appellants  declined  to  answer,  and  the  court,  after  hearing 
evidence,  found  for  the  appellee  in  the  sum  of  one  hundred 
dollars,  and  rendered  judgment  for  that  amount  and  costs. 

The  error  assigned  calls  in  question  the  ruling  of  the 
court  on  the  demurrer. 

The  allegations  of  the  complaint  contradict  the  record  of 
the  justice  in  entering  and  recording  his  proceedings  in  the 
action.  The  gravamen  of  the  action  is,  that  the  record,  find- 
ing, and  judgment  of  the  justice,  were  different  from,  and  for 
a  sum  less  than,  the  finding  in  fact 

The  argument  of  the  appellee  in  support  of  the  judgment 
of  the  court  below  is,  that  the  finding  and  judgment  of  the 
justice  was  a  judicial  act,  for  which  he  is  not  liable,  whilst 
the  act  of  entering  it  upon  his  docket  was  ministerial,  and 
for  which  it  is  claimed  he  may  be  liable. 

Every  justice  is  required  by  law  to  keep  a  docket  in 
which  he  shall  record  the  proceedings  in  full  of  all  suits 
instituted  before  him  and  the  amount  of  the  judgment  ren- 
dered, which,  when  completed,  he  must  sign.  2  G.  &  H. 
581,  sec.  18.  A  court  of  a  justice  of  the  peace  is  a  court  of 
record.  Hookerv.  The  State,  7  Blackf.  272.  It,  cannot  be 
questioned  or  traversed  in  a  collateral  action.  Mather  v. 
Hood,  8  Johns.  44.  It  is  conclusive  evidence  of  the  facts  set 
forth  in  it  and  if  conclusive,  then  no  evidence  can  be  given 
to  contradict  or  impeach  it  If -the  -finding  and  judgment 
cannot  be  contradicted  in  evidence,  neither  can  it  be  in 
pleading.  Whilst  it  remains  a  matter  of  record  and  con- 
clusive evidence,  facts  stated  in  it  cannot  be  controverted. 
Cunningham  v :  Bucklin,  8  Cow.  178. 

We  need  not  decide  whether  it  was  the  duty  of  the  rela- 
tor to  attend  to  the  entry  of  the  justice,  or  whether  it  was 
negligence  in  him  to  wait  for  sixty  days  after  the  trial,  before 
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ascertaining  the  result  of  the  trial,  and  what  judgment  was 
rendered.  Nor  need  we  determine  whether  the  finding  and 
judgment  might  not  have  been  amended  by  an  order  or 
judgment  mute  pro  tutu. 

The  entry  upon  his  docket  by  the  justice  was  conclusive 
evidence  of  the  proceedings  in  the  action  and  of  bis  finding 
and  judgment 

The  judgment  of  the  said  Clay  Circuit  Court  is  reversed, 
with  costs;  the  cause  is  remanded,  with  instructions  to  said 
court  to  sustain  the  demurrer  to  the  complaint,  and  for 
further  proceedings,  etc. 


Maqee  v.  The  Sand  Creek  Turnpike  Company. 

From  the  Decatur  Circuit  Court 

X  S.  Scobey  and  0.  B,  Scobey,  for  appellant 

Bonner  &  Bracken,  %  D.  Miller,  W.  0.  Foley,  and  C  & 

%  K,  Ewing,  for  appellee. 
Phttit,  J. — This  case,  in  all  legal  respects,  is  the  same  as 

Knarrv.  The  Sand  Creek  Turnpike  Co.,  ante,  p.  278;  and  oa 

the  authority  of  that  case,  this  is  affirmed,  at  the  appellant's 

costs. 


Griffin  v.  Smith,  Administrator. 

Practice.—  Xrfusalto  Strife  OtUi—K  refusal  to  strike  out  a  pleading  can  not 

be  an  available  error. 
Witness. —  Widow. — The  widow  of  a  testator  ie  a  competent  witness  to  testify 

to  conversations  and  statement*  made  by  her  husband  to  others,  in  her  pre*- 
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11  between  her  husband  an*  such  others;  but  she  is 
;s  to  testily  as  to  statements  nude  to  herself  by  her  hus- 


From  the  Rush  Circuit  Court 

/..  Sexton,  for  appellant 

B.  L.  Smith  and  F.  %  Hall,  for  appellee. 

Osborn,  J. — This  was  an  action  by  the  appellee,  as  admin* 
istrator  with  the  will  annexed  of  the  estate  of  Charles 
Griffin,  deceased,  against  the  appellant  The  complaint  con- 
tained three  paragraphs.  A  motion  was  made  to  strike  out 
the  third,  on  the  ground  that  it  was  identical  with  the  first 
The  motion  was  overruled,  and  the  appellant  excepted.  An 
answer  was  filed  and  issues  of  fact  formed,  which  were  tried 
by  the  court,  who  found  for  the  appellee  and  assessed  his 
damages  at  one  thousand  six  hundred  dollars,  and,  over  a 
motion  for  a  new  trial,  judgment  was  rendered  on  the  rinding, 
and  for  costs  against  the  appellant 

Two  questions  are  presented  by  the  record.  1st.  Did  the 
court  err  in  refusing  to  strike  out  the  third  paragraph  of  the 
complaint  It  has  been  frequently  held  by  this  court  that 
the  refusal  to  strike  out  a  pleading  is  not  an  available  error. 
It  might  be  a  ground  for  a  motion  to  tax  the  costs  of  copy- 
ing the  pleading  into  the  transcript  or  record. 

The  next  question  relates  to  the  question  of  the  compe- 
tency of  a  witness  offered  by  the  appellant 

Under  the  issues,  it  was  material  for  the  appellant  to  show 
payment  to  the  testator,  and  to  sustain  the  issue  on  his  part 
he  offered  Mary  Griffin,  widow  of  the  testator,  as  a  witness, 
and  offered  to  prove  by  her  that  she  was  present  at  the  set- 
tlement testified  to  by  another  witness,  who  had  testified  in 
behalf  of  the  appellee,  between  her  husband,  the  testator,  and 
the  appellant ;  that  the  settlement  related  only  to  the  rents  of 
testator's  farm  by  appellant,  and  did  not  include  payments  in 
money,  checks,  and  cash  paid  the  testator  by  appellant ;  that 
after  the  alleged  settlement,  the  testator  and  appellant  had 
another  settlement  and  accounting,  in  which  the  appellant 
paid  the  testator  in  cash,  notes,  and  checks  for  cash,  an' 
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amount  larger  than  the  balance  found  against  him  in  the  set- 
tlement testified  to  by  the  other  witness,  in  the  sum  of  one 
hundred  and  eighty-one  dollars;  and  that  at  the  time  of  the 
last  settlement,  the  testator  agreed  with  the  appellant  to  give 
him  credit  for  the  one  hundred  and  eighty-one  dollars,  so 
found  due  to  him  on  a  note  the  testator  then  held  against 
him,  and  that  subsequently  the  testator  did  give  such  credit, 
and  that  the  appellant  afterward  paid  and  satisfied  the  note; 
and  that  at  the  time  of  the  death  of  the  testator,  the  appel- 
lant was  not  indebted  to  him  on  account  of  the  rent,  and 
that  she  had  heard  aim  so  declare.  The  appellee  objected 
to  her  testifying,  on  the  ground  that  she  was  the  widow  of 
the  testator,  and  the  facts  offered  to  be  proved  by  her  came 
to  her  knowledge  while  the  relation  of  husband  and  wife 
existed  between  them.  The  court  sustained  the  objection 
and  refused  to  permit  her  to  testify.  An  exception  was 
taken,  and  the  question  saved  by  a  bill  of  exceptions. 

The  testimony  was  material  to  the  issues  and  admissible, 
unless  she  was  incompetent  for  the  reason  given  in  the  objec- 
tion to  her  testifying. 

This  identical  question  was  decided  in  the  case  oiMerctr 
v.  Patterson,  41  Ind.  440.  It  was  decided  that  after  the  ter- 
mination of  the  marriage  relation,  either  party  could  testify 
to  communications  and  statements  made  to  others  in  the 
presence  and  hearing  of  the  other,  but  not  to  communica- 
tions to  each  other.  The  reason  of  the  rule  allowing 
the  testimony  as  to  statements  to  others  extends  to  trans- 
ections with  others. 

The  court  erred  in  refusing  to  allow  the  witness  to  testify. 
The  testimony  offered  was  all  admissible  except  that  relating 
to  his  declaration  that  the  appellant  was  not  indebted  to  him 
on  account  of  the  rent  If  that  declaration  was  made  to  her 
during  coverture,  it  was  not  admissible.  If  to  somebody  else 
in  her  hearing,  it  was. 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
with  instructions  to  the  court  below  to  grant  a  new  trial,  and 
for  further  proceedings  in  accordance  with  this  opinion. 
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The  Columbus  and  Indianapolis  Central  Railway  Com- 
pany et  al.  v.  Griffin  et  al. 

Bill  of  Exceptions. — Evidence. — Evidence  cannot  be  nude  a  part  of  a  bill  of 
exception*  by  mere  reference  to  certain  lines  of  the  transcript  where  it  may  be 

From  the  Randolph  Circuit  Court 

%  W,  Gordon,  T.  M.  Browne,  R.  N.  Lamb,  and  %  P. 
Siddall,  for  appellants. 

ff.  W.  Harrington  and  C.  A.  Korily,  for  appellees. 

Osborn,  J. — This  was  an  action  by  the  appellees  against 
the  appellants.  Issues  of  fact  were  formed,  which  were  tried 
by  a  jury,  resulting  in  a  verdict  for  the  appellees,  and,  over 
a  motion  for  a  new  trial,  judgment  was  rendered  on  the  ver- 
dict The  only  error  assigned  is  in  overruling  the  motion 
for  a  new  trial. 

The  appellees  make  the  point  that  the  bill  of  exceptions 
"  does  not  properly  contain  the  evidence  given  on  the  trial, 
and  consequently  there  is  no  question  before  the  court  for 
decision."  The  question  being  thus  presented,  we  are  com- 
pelled to  consider  it 

The  complaint  contains  two  paragraphs.  The  first  is  for 
work  and  labor  and  materials  furnished.  The  second 
alleges  the  making  of  a  written  contract  between  the  appel- 
lants and  the  appellees  and  its  breach,  which  contract  it  is 
stated  will  more  fully  appear  by  the  appellees'  proposal  to  the 
appellants  on  a  day  named  and  the  acceptance  of  the  proposal 
by  the  appellants.  It  is  also  alleged  that  the  work  to  be 
done  was  to  be  according  to  the  plans,  specifications,  and 
instructions  of  the  engineer,  a  copy  of  which,  it  is  stated,  is 
filed.  The  record  does  not  show  that  any  copy  of  the 
alleged  proposal,  acceptance,  or  plans,  etc.,  were  filed  with 
the  complaint.  None  of  them  appear  in  the  record,  as  hav- 
ing been  so  filed.  Nor  are  they  in  the  record,  unless  the 
final  bill  of  exceptions  brings  them  in  as  evidence.  If  they 
Vol.  XLV.— 24 
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were  filed  with  the  complaint,  the  clerk  has  failed  to  copy 
them  into  the  record.  The  complaint  does  not,  nor  does 
any  of  the  pleadings,  set  out  or  contain  any  description 
of  the  contract  No  demurrer  was  filed  to  any  plead- 
ing in  the  cause.  So  that  the  complaint  contains  one 
paragraph  for  work  and  labor  and  materials,  and  one  upon 
a  written  contract  not  set  out  or  described. 

The  record  shows  that  after  the  issues  were  formed,  a  jury 
was  impanelled  and  sworn.  Then  follow  what  purport  to . 
be  the  evidence  and  objections  and  rulings  of  the  court  upon 
the  admissibility  of  evidence,  as  if  the  clerk  had  entered  it 
upon  the  order  book  as  a  part  of  the  proceedings  of  die  court ; 
also  seven  bills  of  exceptions  taken  to  the  rulings  of  the 
court  It  then  concludes  with  a  bill  of  exceptions,  of  which 
tile  following  is  a  copy : 

"Bill of  Exceptions  No.  8.  Griffin  v.  Railroad.  Ran- 
dolph Circuit  Court  Complaint  No.  1,051.  Defendants' 
final  bill  of  exceptions.  Be  it  remembered  that  on  the  19th 
of  April,  1871,  the  above  cause  came  on  for  trial  before  the 
court  and  jury,  and  the  plaintiffs  introduced  in  chief  the  fol- 
lowing evidence :  (see  line  1,036  of  transcript  of  plaintiffs); 
and  the  defendants  introduced  the  following  evidence :  (see 
line  7,115  of  transcript) ;  and  the  plaintifis  introduced  the  fol- 
lowing rebutting  evidence :  (here  insert  the  rebutting  evi- 
dence of  plaintifis) ;  and  this  was  all  the  evidence  given  hi  the 
causey  and  after  the  argument  of  counsel  and  instructions 
to  the  jury  by  the  court,  the  jury  retired,  and  afterward 
returned  into  court  the  following  verdict,  to  wit:  (here 
insert  the  verdict).  Thereupon  the  defendants  moved  the 
court  for  a  new  trial  in  this  cause  and  filed  their  motion  in 
writing  in  these  words,  to  wit:  (see  line  No.  13,082).  But 
the  court  overruled  said  motion  and  refused  to  grant  a  new 
trial,  to  which  act  and  decision  of  the  court,  in  overruling 
said  motion,  the  defendants  at  the  time  objected  and  excepted 
and  at  the  time  reduced  the  exception  to  writing,"  which 
was  signed  by  the  judge. 
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The  evidence  is  not  in  the  record  otherwise  than  as  thus 
stated.  The  other  bills  of  exceptions  relate  to  rulings  upon 
motions  to  suppress  depositions,  the  admissibility  of  evi- 
dence, and  instructions  to  the  jury  touching  the  evidence'in 
the  cause. 

Under  the  uniform  rulings  of  this  court,  the  bill  of  excep- 
tions did  not  include  the  evidence,  and  it  is  not  properly  in 
the  record.  In  Kesler  v.  Myers,  41  Ind.  543,  this  question 
was  fully  considered,  where  the  authorities  are  collected  and 
reviewed.  The  evidence  not  being  in  the  record,  there  is 
no  question  affecting  the  case  presented  for  our  decision. 

Whilst  the  questions  argued  by  counsel  for  appellants  are 
not  so  presented  by  the  record  as  to  require  a  decision  by 
us,  still  it  may  not  be  improper  to  say,  that  we  have  care- 
fully examined  them,  and  if  the  clerk's  statement  contains 
the  evidence  introduced  to  the  jury,  and  if  it  had  been  prop- 
erly set  out  in  a  bill  of  exceptions,  we  do  not  think  that  the 
judgment  ought  to  be  reversed. 

The  judgment  of  the  said  Randolph  Circuit  Court  is 
affirmed,  at  the  costs  of  the  appellants. 


Farrell  v.  The  State. 

Criminal  Law.— .&&  of  Intoxicating  Liquor  to  Penon  im  tht  Habit  of Becom- 
ing Intoxicated. —  Time. — In  *  prosecution  for  selling  liquor  to  a  person  in  the 
habit  of  becoming  intoxicated,  if  the  affidavit  states  the  offence  to  have  been 
committed  on  or  about  a  certain  day,  it  trill  be  sufficient. 

Constitutional  Law. — Act  to  Regulate  Sale  of  Intoxicating  Liquors.— 7X& 
nineteenth  section  of  the  act  to  regulate  the  sale  of  intoxicating  liquora, 
approved  February  27th,  1873,  is  constitutional  and  valid. 

Criminal  Law. — Sale  of  Intoxicating  Liquor  to  Person  in  the  Habit  of  Becom- 
ing Intoxicated. — On  the  trial  of  a  person  indicted  for  selling  intoxicating  liquor 
to  a  person  in  the  habit  of  becoming  intoxicated,  the  o9en.ee  is  made  out  when 
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it  is  proved  that  the  person  charged  told  intoxicating  liquor  to  ■  person  in  the 
habit  of  getting  intoxicated.  The  State  is  not  bound  (o  prove,  in  suck  case, 
'lint  the  defendant  sold  the  liquor  to  inch  person,  knowing  that  he  wai  in  the 
habit  of  getting  intoxicated. 
Sua. — If  the  liquor  was  told  under  the  reasonable  belief,  entertained  in  good 
faith,  that  the  person  purchasing  was  not  in  the  habit  of  getting  intoxicated, 
such  fact  may  be  proved  by  the  defendant,  upon  whom  rests  the  burden  of 
proof  upon  that  subject. 

From  the  Hamilton  Circuit  Court. 

D.  Moss,  and  F.  M.  Trissal,  for  appellant. 

y.  C,  Denny,  Attorney  General,  and  %  Stafford,  Prosecut- 
ing Attorney,  for  the  State. 

Euskikk,  J. — The  appellant  was  convicted  ia  the  court 
below,  on  a  charge  of  selling  intoxicating  liquor  to  a  per- 
son in  the  habit  of  getting  intoxicated. 

There  was  issue,  trial  by  the  court,  and  judgment  on  the 
rinding  in  favor  of  the  State,  over  motions  for  a  new  trial  and 
in  arrest  of  judgment. 

The  appellant  assigned  the  following  errors : 

1.  The  court  erred  in  overruling  the  appellant's  motion 
to  quash  the  affidavit  upon  which  the  prosecution  was  based. 

2.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

3.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

4.  The  court  erred  in  taxing  against  appellant  the  costs 
which  accrued  before  the  justice  of  the  peace. 

The  prosecution  was  commenced  before  a  justice  of  the 
peace,  and  was  based  upon  an  affidavit  in  these  words : 

"  State  of  Indiana,  Hamilton  County,  ss: 

"Before  me,  V.  M.  Arnett,  a  justice  of  the  peace  in  and  for 
said  county,  comes  Amos  G.  Henshaw,  and  being  first  duly 
sworn,  upon  his  oath  says,  that  on  or  about  the  30th  day. of 
October,  1873,  at  Hamilton  county,  in  the  State  oflndiana.as 
affiant  verily  believes,  one  Edward  Farrell  did  then  and 
there  unlawfully'  sell  intoxicating  liquor  to  Jerry  Lynch,  a 
person  in  the  habit  of  getting  intoxicated,  contrary  to  the 
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form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Indiana. 

"  H.  S.  Hehshaw." 

The  affidavit  was  duly  sworn  to  and  tested. 

In  the  justice's  court,  the  appellant  was  found  guilty.  He 
appealed  to  the  circuit  court,  where  he  moved  to  quash  the 
affidavit ;  but  the  motion  was  overruled,  and  this  ruling  pre- 
sents the  first  question  for  our  decision. 

The  objection  urged  to  the  affidavit  is,  that  it  does  not 
sufficiently  charge  the  time  when  the  offence  was  committed. 
It  is  contended  that  it  is  not  sufficient  to  charge  that  an 
offence  was  committed  "on  or  about  the  30th  day  of  Octo- 
ber, 1873,"  but  that  the  precise  time  must  be  stated ;  and  in 
support  of  this  position,  reference  is  made  to  Clark  v.  "Die 
State,  34  Ind.  436.  That  was  a  prosecution  for  selling  intox- 
icating h'quor  on  Sunday.  The  indictment  charged  "that  the 

defendant,  without  license,  on  or  about  the day  of  July, 

1869,  which  was  the  first  day  of  the  week,  commonly  called 
Sunday,  at,  etc.,  sold  to  one  Ira  Wood,  intoxicating  liquor,  by 
a  less  quantity  than  a  quart  at  a  time,  for  the  sum  often  cents." 

We  have  the  following  statutory  provision  in  reference  to 
the  allegation  of  time,  in  indictments  and  informations: 
"The  precise  time  of  the  commission  of  an  offence  need 
not  be  stated  in  the  indictment  or  information ;  but  it  is 
sufficient  if  shown  to  have  been  within  the  statute  of  limita- 
tions, except  where  time  is  an  indispensable  ingredient  of 
the  offence."     2  G.  &  H.  402,  sec.  56. 

The  purpose  was,  in  the  above  case,  to  charge  the  com- 
mission of  the  offence  on  Sunday ;  and  therefore  "  time  was 
an  indispensable  ingredient  in  the  offence ;"  and  the  indict- 
ment was  held  bad,  because  it  did  not  state  the  day  of  the 
month,  and  not  because  it  was  averred  that  the  offence  was 
committed  "on  or  about"  such  a  day.  In  the  present  case, 
it  is  sufficient  to  allege  and  prove  that  the  offence  was  com- 
mitted on  any  day  within  the  statute  of  limitations. 

In  Hampton  v.  The  State,  8  Ind.  336,  the  crime  was  charged 
to  have  been  committed  "on  or  about  the  30th  of  December," 
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etc.,  and  the  court  held  that  the  words  "  or  about "  were 
immaterial  and  mere  surplusage,  making  no  difference  in 
the  proof  required,  nor  working  any  prejudice  to  the  rights 
of  the  defendant.  The  ruling  in  the  above  case  was  adhered 
to  and  followed  in  the  subsequent  cases  of  Hardebeck  v.  The 
State,  10  Ind.  459,  and  Hizer  v.  The  State,  1 2  Ind,  330.  In 
Clark  v.  The  State,  supra,  the  case  of  Hampton  v.  The  State, 
supra,  is  referred  to,  reviewed,  and  the  ruling  in  express  terms 
approved.  The  objection  to  the  affidavit  is  untenable. 
Besides,  the  affidavit  is  in  exact  conformity  to  the  form  pre- 
scribed by  the  nineteenth  section  of  the  act  of  February 
27th,  1873,  and  which  is,  in  express  terms,  declared  to  be 
sufficient  in  criminal  proceedings  under  that  act,  before  jus- 
tices of  the  peace  and  mayors. 

And  this  brings  us  to  the  examination  of  the  next  objec- 
tion urged  to  the  sufficiency  of  the  affidavit.  It  is  insisted 
by  counsel  for  appellant,  that  the  nineteenth  section  of  the 
above  recited  act  is  in  violation  of  sec.  19,  art.  4,  of  the 
constitution  of  the  State,  because,  first,  there  is  no  expres- 
sion in  the  title  of  the  act  to  indicate  that  it  is  an  act  relat- 
ing to  the  rules  of  "  practice,  pleading,  and  forms  in  criminal 
actions ;"  and,  second,  that  if  the  title  is  comprehensive  enough 
to  embrace  section  19,  then  the  act  will  embrace  two  subjects, 
the  one  "regulating  the  sale  of  intoxicating  liquors,"  and  the 
other  "the  practice,  pleading,  and  forms  in  criminal  actions." 

The  last  clause  of  the  title  of  the  liquor  law  of  1859  is : 
"  and  providing  penalties  for  the  violation  thereof."  The 
fourteenth  section  of  that  act  conferred  upon  the  circuit  and 
common  pleas  courts  jurisdiction  to  hear  and  determine  alt 
complaints  for  the  violation  of  any  of  theprovisionsofsuch  act. 

This  court  in  Tliomasson  v.  The  State,  15  Ind.  449,  held, 
that  such  subject  was  properly  connected  with  the  general 
subject  mentioned  in  the  title,  and  that  it  was  competent  not 
only  to  create  an  offence,  but  to  confer  jurisdiction  upon  the 
courts  named,  to  hear  and  determine  all  such  complaints, 
although  there  was  nothing  in  the  title  in  relation  to  the 
jurisdiction  to  try  such  offences.    The  ruling  in  the  above 
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case  was  in  Latter  v.  State,  22  Ind.  461,  by  a  per  curiam 
opinion,  overruled;  but  in  the  subsequent  case  of  Reams  v. 
The  State,  23  Ind.  1 11,  the  opinion  in  22  Ind.,  supra,  was 
overruled,  and  the  doctrine  enunciated  in  Thomasson  v.  The 
State,  supra,  was  reasserted,  and  such  has  been  the  uniform 
ruling  ever  since. 

We  entertain  no  doubt  that  the  nineteenth  section  of  the 
act  in  question  is  constitutional  and  valid.  In  our  opinion, 
the  court  committed  no  error  in  overruling  the  motion  to 
quash  the  affidavit. 

We  proceed  to  inquire  whether  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

The  evidence  given  upon  the  trial  was  as  follows  : 

Jerry  Lynch  testified  as  follows :  "  I  bought  a  pint  of 
whiskey  of  the  defendant,  on  the  30th  day  of  October,  1873, 
in  Hamilton  county,  Indiana.  Paid  the  defendant  fifty  or 
sixty  cents  for  it  I  have  been  in  the  habit  of  getting  intox- 
icated sometime  ago,  but  don't  like  to  say  how  it  is  now,  as 
it  might  criminate  myself.  I  had  been  living  in  Ohio  about 
one  year  previous  to  last  spring;  lived  in  Westfield,  six 
miles  away  from  Noblesville,  where  the  defendant  lived,  and 
from  his  place  of  business.  Had  no  acquaintance  with  the 
defendant  previous  to  the  time  of  buying  the  whiskey.  Was 
not  under  the  influence  of  whiskey  when  I  bought  the  liquor 
of  defendant." 

H.  S.  Henshaw  testified :  "I  am  acquainted  with  the 
character  of  Jerry  Lynch,  as  to  his  habits  of  getting  intoxi- 
cated ;  have  seen  him  intoxicated  four  or  five  times  during 
the  last  summer  and  fall,  previous  to  October  30th,  1873.  I 
live  in  Westfield,  where  Lynch  resides." 

Oliver  Fisher  testified :  "  I  am  acquainted  with  the  wit 
ness,  Jerry  Lynch.  Saw  him  intoxicated  three  times  during 
last  summer  and  fall ;  and  the  occasion  of  the  30th  of  Octo- 
ber, 1873,  makes  the  fourth  time  I  saw  him  intoxicated 
during  the  summer  and  fall.  I  reside  in  Westfield,  where 
Lynch  resides." 
J.  C  Pfaff testified:    "  I  am  acquainted  with  the  habits  of 
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Jerry  Lynch,  as  to  his  getting  intoxicated.  Saw  him  intox- 
icated two  or  three  times  during  last  summer.  I  live  in 
Westfield." 

The  appellant,  Edward  Farrell,  then  introduced  himself, 
and  testified  as  follows :  "  I  never  saw  the  man  before  he 
came  for  the  whiskey  in  controversy.  Saw  no  signs  of  intox- 
ication about  him.  Was  not  acquainted  with  him,  nor  in 
the  town  where  he  resides,  when  he  got  the  whiskey." 

The  evidence  very  conclusively  establishes  the  fact,  that 
the  appellant  sold  to  Jerry  Lynch,  who  was  in  the  habit  of 
getting  intoxicated,  a  pint  of  whiskey ;  and  the  question  is 
presented  whether  the  evidence  sufficiently  made  out  the 
offence.  It  is  contended  by  counsel  for  appellant,  that  t« 
make  out  the  offence,  the  State  was  required  to  prove  that 
the  appellant  knew,  or  had  reason  to  believe,  at  the  time 
he  sold  the  liquor,  that  Lynch  was  in  the  habit  of  getting 
Intoxicated. 

It  is,  on  the  other  hand,  insisted  by  counsel  for  the  State, 
that  the  evidence  conclusively  established  the  guilt  of  the 
appellant;  that  he  sold  the  whiskey  in  question  at  his  peril; 
that  the  appellant  is  conclusively  presumed  to  have  known 
the  habits  of  Lynch,  and  that  he  cannot  be  heard  to  show 
that  he  acted  in  good  faith,  believing,  and  having  a  right  to 
believe,  that  Lynch  was  not  in  the  habit  of  getting  intoxicated. 

The  section  of  the  statute  upon  which  the  prosecution  is 
founded  reads  as  follows : 

"Sec.  6.  It  shall  be  unlawful  for  any  person,  by  himself, 
or  agent,  to  sell,  barter,  or  give  intoxicating  liquors  to  any 
minor,  or  to  any  person  intoxicated,  or  to  any  person  who  is 
in  the  habit  of  getting  intoxicated." 

It  is  provided  by  the  fourteenth  section  of  said  act,  that 
"for  every  violation  of  the  provisions  of  the  first  and  sixth 
sections  of  this  act,  the  person  so  offending  shall  forfeit  and 
pay  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty 
dollars,  or  be  imprisoned  in  the  jail  of  the  county  not  less 
than  ten  nor  more  than  thirty  days." 

The  section  does  not,  in  express  terms,  to  make  the  offence 
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complete,  require  that  the  person  selling  should  know,  or 
have  reason  to  believe,  that  the  person  to  whom  he  sells  was 
in  the  habit  of  getting  intoxicated.  What,  then,  is  the 
proper  construction  of  such  section  ?  Is  it  to  receive  a  lit- 
eral construction,  and  is  the  person  selling  to  be  conclusively 
presumed  to  have  known  the  habits  of  the  person  to  whom 
he  sells  ?  or  may  the  accused  be  permitted  to  show  that  he 
acted  in  good  faith,  believing,  and  having  reasonable  ground 
to  believe,  that  the  person  to  whom  he  sold  was  not  in  the 
habit  of  getting  intoxicated?  And  if  the  question  of  good 
faith  is  to  be  inquired  into,  then  what  will  constitute  suffi- 
cient evidence  of  such  good  faith  ? 

The  ninth  section  of  the  act  of  March  5th,  1859,  was  as 
follows : 

"  Sec.  9.  Every  person  who  shall,  directly  or  indirectly, 
knowingly  sell,  barter  or  give  away  any  intoxicating  liquor 
to  any  person  who  is  in  the  habit  of  being  intoxicated,  after 
notice  shall  have  been  given  him  by  the  wife,  child,  parent, 
brother  or  sister,  of  such  person,  or  by  the  overseer  or  over- 
seers of  the  poor  of  the  township  where  he  resides,  that  such 
person  is  in  the  habit  of  being  intoxicated,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  fined  not  less  than  five  nor  more  than  fifty  dollars." 

By  the  above  section,  it  was  expressly  provided,  that  the 
person  selling  should  not  be  deemed  guilty,  unless  he  had 
received  the  notice  therein  provided.  It  was  plainly  and 
obviously  the  purpose  of  the  legislature  to  change  the  law 
in  that  regard.  The  sixth  section  of  the  present  law  is, 
in  substance,  the  same  as  the  eleventh  section  of  the  act 
of  March  5U1,  1859.  That  section  was,  that  "if  any 
person  shall  sell,  barter  or  give  away  any  intoxicating 
liquors  to  any  person  under  the  age  of  twenty-one  years,  or 
to  any  person  at  the  time  in  a  state  of  intoxication,  the  per- 
son so  offending  shall  be  fined  not  less  than  five  nor  more 
than  one  hundred  dollars,  to  which  the  court  or  jury  trying 
the  cause  may  add  imprisonment  in  the  county  jail  for  any 
determined  period  not  exceeding  thirty  days." 
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It  is  to  be  presumed  that  the  legislature,  in  placing  the  sell- 
ing of  intoxicating  liquors  to  persons  in  the  habit  of  getting 
intoxicated  upon  the  same  footing  as  that  of  selling  to  minors, 
and  persons  at  the  time  in  a  state  of  intoxication,  did  so  with 
knowledge  of,  and  in  reference  to,  the  construction  which 
this  court  had  placed  upon  the  eleventh  section  of  the  act  of 
March  5th,  1859. 

In  this  view,  it  becomes  necessary  to  ascertain  what  con- 
struction was  placed  on  such  section,  in  reference  to  selling 
to  minors.  The  case  of  The  State  v.  Kalb  was  the  first  case 
under  that  section  which  came  before  this  court,  and  will  be 
found  in  14  Ind.  403.     The  court  say: 

"  The  statute  prohibits  the  sale  of  liquor  to  a  minor,  and 
authorizes  the  sale  to  adults.  It  does  not  prescribe  the  mode 
by  which  the  liquor  seller  is  to  determine  the  question  of 
age,  and  it  may  often  be  a  difficult  one. 

"  Is  the  seller  to  ask  every  purchaser  his  age  ?  Very  welL 
Suppose  the  answer  states  it  falsely,  and  the  seller  is  thus  led 
to  sell  to  a  minor.  Again,  is  the  seller  to  trace  out  the 
parents  of  every  person,  and  inquire  of  them?  Suppose 
they  give  false  information,  and  thereby  liquor  is  sold  to  a 
minor.  The  State  is  not  the  party  giving  the  false  informa- 
tion, and,  hence,  would  not  be  estopped  to  prove,  on  the  trial, 
the  true  age  of  the  person  to  whom  the  liquor  was  sold. 
What  rule  must  govern  on  this  point?  We  think  it  must  be 
that  of  belief.  We  think  the  offence  consists  in  selling  to  a 
minor,  not  believing,  or  having  reason  to  believe  him  to  be 
an  adult.  Prima  facie,  the  seller  would  be  presumed  to 
know,  under  the  law,  whether  the  person  he  sold  to  was  a 
minor  or  an  adult;  and,  in  a  case  of  doubt,  he  would,  if  be 
sold,  take  the  hazard.  But  we  think  he  might  be  permitted 
to  show,  on  a  prosecution  for  selling  to  a  minor,  that  the 
person  was  a  stranger  to  him,  and  that  his  personal  appear' 
ance  would  lead  any  person  of  common  observation  to  believe 
him,  beyond  doubt,  an  adult — that  he  represented  himself 
as  such,  etc.  So  he  might  prove  that  a  person  whom  he  did 
know  (but  not  bis  age)  was  treated  by  his  parents  or  friends, 
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and  the  communis,  as  an  adult.    Such  evidence  would  be 
for  the  jury  to  consider." 

The  question  again  came  before  the  court  in  Farbaeh 
v.  The  State,  24  Ind.  77,  where  the  court  use  this  language : 
"  The  proof  of  the  minority  of  the  purchaser  was  clear,  but 
it  also  appeared  that  he  had  a  heavy,  thick-set,  dark  beard, 
and  had  voted.  It  is  claimed  that  the  evidence  showed  that 
the  sale  was  made  in  the  honest  belief  that  the  purchaser 
was  of  full  age,  and  that  therefore  the  verdict  should  have 
been  for  the  defendant.  We  are  not  of  opinion  that  we  can 
disturb  the  verdict.  It  has  been  held  that  a  sale  of  liquor 
to  a  minor,  under  the  belief,  entertained  in  good  faith,  that 
he  was  an  adult,  is  not  within  the  statute.  The  State  v. 
Kalb,  14  Ind.  403.  But  the  burden  of  proof  on  this  subject 
is  on  the  defendant,  and  to  make  out  this  defence  be  must 
show  facts  which  will  justify  the  inference  of  such  bona  fide 
belief.  Then  the  question  is  for  the  jury,  and  we  could 
interfere  only  in  a  very  clear  case.  In  the  present  instance, 
it  appears  that  both  reside  in  Indianapolis ;  that  the  pur- 
chaser was  not  a  stranger  to  the  defendant — at  least,  that  he 
had,  on  other  occasions,  purchased  liquor  at  the  defendant's 
saloon,  and  for  aught  that  appears,  the  defendant  knew  his 
age.  In  such  cases  the  party  must  be  held  to  pretty  satis- 
factory proof  of  good  faith,  and  this  involves  the  exercise 
of  his  opportunities  for  ascertaining  the  truth,  as  well  as  the 
necessity  of  some  kind  of  evidence  that  he  did  not  probably 
know  the  age  of  the  minor." 

The  same  question  was  again  considered  by  this  court,  in 
Ri>ietnan  v.  The  State,  24  Ind.  8o,  where  the  court  say: 
"  It  was  an  indictment  for  selling  liquor  to  a  minor.  The 
court  charged  the  jury  that  it  was  a  question  of  fact,  and  not  of 
intention,  and  that  if  the  defendant  was  deceived  and  imposed 
upon  as  to  the  age  of  the  buyer,  that  circumstance  would 
go  in  mitigation  of  the  punishment,  but  could  not  justify  an 
acquittal.  The  law  has  been  held  otherwise  by  this  court; 
in  several  cases,  and  we  think  correctly.  The  question  is, 
at  least,  not  so  clear  as  to  justify  us  now  in  disturbing  that 
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line  of  decisions.  It  is  true  that  the  statute  does  not,  in 
terras,  create  the  exception,  but  it  is,  we  think,  the  better 
opinion  that  it  was  not  intended  by  the  act  to  make  the 
vendor  liable  criminally,  in  cases  where,  upon  the  exercise 
of  every  reasonable  caution,  he  should  yet  be  imposed  upon 
as  to  the  age  of  the  buyer,  and  should  sell  to  htm  in  perfect 
good  faith.  But  this  rule  must  not  be  so  loosely  applied  as 
to  open  the  way  to  evasions  of  the  law.  It  is  more  impor- 
tant that  the  young  should  be  protected  from  temptation, 
than  that  those  who  have  just  reached  their  majority  should 
be  able  to  purchase  with  facility ;  and  therefore  the  vendor 
should  be  held  to  the  exercise  of  great  care  and  caution." 

The  last  expression  of  opinion  by  this  court  upon  the 
point  in  question  will  be  found  in  Goetsv.  The  State,^i  Ind. 
162.     It  is  said:  , 

"  The  most  important  question  in  the  case  is,  whether  the 
defendant  was  acting  in  good  faith,  supposing  the  witness  to 
have  been  an  adult  at  the  time  he  sold  him  the  whiskey.  A 
sale  of  intoxicating  liquor  to  a  minor  under  the  belief,  enter- 
tained in  good  faith,  that  he  was  an  adult,  is  not  within  the 
statute.  But  the  burthen  of  proof  on  this  subject  is  on  the 
defendant ;  and  to  make  out  this  defence,  such  facts  must 
be  shown  as  will  justify  the  inference  of  such  bona  fide 
belief.  Farback  v.  The  State,  24  Ind.  Jf ;  Rineman  v.  The 
State,  24  Ind.  80." 

Applying  to  the  present  case  the  same  rule  which  has  been 
uniformly  applied  in  case  of  a  sale  to  a  minor,  we  are  of 
opinion  that  the  offence  is  made  out  when  it  is  proved  that 
the  person  charged  sold  intoxicating  liquor  to  a  person,  who 
is  proved  to  have  been  in  the  habit  of  getting  intoxicated. 
The  State  is  not  required  to  prove  that  the  defendant  sold 
the  liquor  to  such  person  knowing  that  he  was  in  the  habit 
of  getting  intoxicated.  If  the  liquor  was  sold  under  the 
reasonable  belief,  entertained  in  good  faith,  that  the  person 
purchasing  was  not  in  the  habit  of  getting  intoxicated,  such 
fact  may  be  proved  by  the  defendant,  upon  whom  rests  the 
burden  oE  proof  on  this  subject.    Then  the  question  is  for 
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the  court  or  jury  trying  the  cause.  The  question  of  the 
good  faith  of  the  defendant  being  one  of  fact,  more  than  of 
law,  no  fixed  and  definite  rules  can  be  laid  down  in  advance 
for  the  government  of  the  court  or  jury  in  the  trial  of  such 
cases.  But  we  think  it  may  be  safely  .said,  that  if  it  should 
be  proved  that  the  defendant  had  no  personal  acquaintance 
with  or  previous  knowledge  of  the  habits  of  the  person  who 
applies  for  the  purchase  of  liquor,  and  who  is  at  the  time 
sober  and  exhibits  on  his  person  none  of  the  usual  indica- 
tions resulting  from  habits  ot  intoxication,  he  may  sell 
to  him  without  making  any  inquiry  into  his  habits  of  sobri- 
ety or  intoxication.  If,  on  the  other  hand,  the  vendor,  from 
his  personal  acquaintance  with,  or  knowledge  of  the  habits  of, 
or  from  the  condition  or  appearance  of,  a  person  who  applies 
to  purchase  intoxicating  liquor,  has  reason  to  believe  that 
such  person  is  in  the  habit  of  getting  intoxicated,  he  would 
not  be  justified  in  selling  to  him,  until  he  had  by  reasonable 
inquiry  ascertained  that  the  person  so  applying  was  not  in 
the  habit  of  getting  intoxicated.  Whenever  the  vendor  is 
put  upon  inquiry,  he  should  be  held  to  pretty  satisfactory 
proof  of  good  faith. 

In  our  opinion,  there  was  nothing  in  the  evidence  in  the 
present  case  to  put  a  reasonably  prudent  and  cautious  man 
upon  inquiry.  The  appellant  had  no  personal  acquaintance 
with  Lynch,  or  any  knowledge  or  information  as  to  his  hab- 
its. Lynch  was  at  the  time  sober,  and  there  was  nothing  in 
his  person  indicating  that  he  was  in  the  habit  of  getting 
intoxicated.  He  seems  to  have  been  a  stranger  in  the  town 
where  the  liquor  was  sold. 

The  judgment  is  reversed ;  and  the  cause  is  remanded  for 
a  new  trial,  in  accordance  with  this  opinion. 
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The  Rising  Sun  and  Hartford  Turnpike  Company  p. 
Hamilton. 

Tuxmmt. — Attatmtmt. — Appeal. — little. — On  an  appeal  from  an  assessment 
fur  benefits  that  would  result  to  lands  from  the  construction,  of  a  turnpike,  the 
statute  does  not  contemplate  a  demurrer  to  the  assessment,  or  that  any  plead- 
ing will  be  filed.  The  issue  between  the  parties  in  such  case  is  the  amount  of 
the  assessment,  and  that  issue  may  be  tried  by  a  jury. 

From  the  Dearborn  Circuit  Court 

%  K.  Thompson,  S.  R.  Downey,  and  D.  T.  Downey,  for 
appellant 

OsboRn,  J. — This  was  an  appeal  by  the  appellee  to  the 
Ohio  Circuit  Court  from  an  assessment  made  against  his 
lands,  for  benefits  that  would  result  to  such  lands  from 
the  construction  of  the  road  of  the  company.  The  venue 
was  changed  to  the  Dearborn  Circuit  Court. 

Section  8  of  an  act  authorizing  the  assessment  of  lands 
for  plank,  etc.,  road  purposes,  etc.,  approved  May  14th,  1869, 
3  Ind.  Stat  540,  authorizes  any  person  feeling  aggrieved  by 
any  such  assessment  to  appeal  therefrom  to  the  circuit 
court  of  the  county  in  which  the  lands  are  situate  within 
sixty  days  after  the  filing  of  the  assessment  with  the  county 
auditor,  without  filing  any  appeal  bond.  It  provides  that 
after  such  appeal  shall  have  been  taken,  and  the  papers 
therein  shall  have  been  filed  in  the  court  to  which  the  appeal 
has  been  taken,  either  party  may  have  the  question  of  such 
assessment  submitted  to  a  jury  for  reassessment,  when  and 
where  witnesses  may  be  examined  on  behalf  of  the  company 
or  person,  "and  the  jury  may,  by  direction  of  the  court, 
be  required  to  review  the  premises  in  controversy,  and  upon 
such  review,  and  the  evidence  adduced  in  court,  shall  reas- 
sess the  benefits  to  such  lands,  if  any  there  be,  and  such 
reassessment  and  report  thereof  by  such  juryr  shall  be  final 
between  the  parties." 

Section  9  of  the  same  act  provides  that  to  constitute 
an  appeal,  it  shall  only  be  necessary  for  the  party  desiring 
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to  appeal  to  file  with  the  auditor  in  whose  office  the  assess- 
ment is  filed  a  written  notice  of  his  intention  to  do  so,  stat- 
ing in  the  notice  the  particular  portions  of  the  assessment 
he  appeals  from  ;  and  it  shall  be  the  duty  of  the  auditor  to 
make  out  and  certify  a  transcript  of  such  notice,  and  so 
much  of  the  assessment  as  may  be  applicable  to  the  appeal, 
which  transcript  shall,  by  the  party  appealing,  be  filed  in  the 
office  of  the  clerk  of  the  court,  and  the  appeal  shall  be 
deemed  to  have  been  taken  on  the  day  of  the  filing  of  the 
transcript. 

The  appellee,  Hamilton,  filed  a  notice  of  his  intention  to 
appeal,  and  procured  a  transcript  of  such  notice  and  so  much 
of  the  assessment  as  he  sought  to  appeal  from  to  be  made 
out  and  certified  by  the  auditor,  and  filed  it  in  the  office  of 
the  clerk  of  the  Ohio  Circuit  Court.  The  appeal  was  dock-  , 
eted  by  the  clerk  with  the  name  of  Hamilton  as  the  plaintiff, 
and  the  turnpike  company  as  defendant,  and  all  the  pro- 
ceedings were  had  in  the  cause  under  that  title. 

After  the  venue  was  changed  to  Dearborn  county,  Hamil- 
ton filed  a  demurrer  to  the  assessment  for  the  following 
grounds:  Because  the  assessment  of  benefits  contains  no  valid 
description  of  his  lands ;  because  the  assessment  does  not 
state  facts  sufficient  to  enable  the  turnpike  company  to 
enforce  the  assessment  or  to  have  a  reassessment  of  the 
benefits  resulting  from  the  construction  and  maintenance  of 
its  road ;  and  because  the  complaint  and  assessment  of  benefits 
do  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained,  and  a  judgment  rendered 
that  the  assessment  was  void  and  inoperative  for  want  of  a 
valid  description  of  the  lands  of  Hamilton,  and  for  costs. 
Proper  exceptions  were  taken  to  the  rulings  of  the  court. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  sustaining  the  demurrer  and  rendering  judgment 
that  the  assessment  was  void. 

We  are  satisfied  that  the  statute  does  not  contemplate  a 
demurrer  to  the  assessment,  or  that  any  pleadings  will  be 
filed.     The  appeal  is  from  the  assessment.    The  appellant 
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feels  aggrieved  by  the  amount  assessed  against  his  lands  by 
the  assessors,  and  therefore  appeals.  The  issue  between  the 
parties  is  the  amount  of  the  assessment.  That  issue  may 
be  tried  by  a  jury,  in  the  manner  specified  in  the  act  They 
are  to  assess  the  benefits  to  the  lands  and  report  such  reas- 
sessment to  the  court.  Their  verdict,  or  reassessment  and 
report,  shall  be  final  between  the  parties. 

The  practice  in  cases  of  appeals  from  assessments  for 
street  improvements  in  cities  is  not  applicable.  In  those 
cases,  the  act  provides  that  the  transcript  shall  be  in  the 
nature  of  a  complaint,  to  which  the  appellant  shall  answer 
as  upon  a  rule.  3  Ind.  Stat,  ioi,  sec.  71 ;  The  City  of  Logans- 
port  v.  Legg,  20  Ind.  315;  Moberry  v.  The  City  of  jFeffcrson- 
ville,  38  Ind.  198;  McEwen  v.  GUker,  38  Ind.  233-41.  By 
the  act  under  which  the  appeal  in  this  case  was  taken,  it  is 
provided  that  the  appeal  may  be  taken  by  filing  a  notice 
with  the  auditor,  whose  duty  it  is  to  make  out  and  certify  a 
copy  of  the  notice  and  so  much  of  the  assessment  as  may 
be  appealed  from.  After  the  appeal  has  been  taken  and  the 
papers  filed  in  the  court  to  which  the  appeal  has  been  taken, 
either  party  may  have  the  question  of  the  assessment  sub- 
mitted to  a  jury  for  a  reassessment.  There  is  no  complaint 
or  anything  in  the  nature  of  a  complaint  to  plead  or  answer 
to.  There  should  be  no  pleadings  in  the  case.  See  Kellogg 
v.  Price,  42  Ind.  360;  The  Foster's  Branch  Ditching  Company 
v.  Makepeace,  ante,  p.  226. 

We  do  not  deem  it  necessary  to  indicate  what  should  be 
the  practice,  where  an  appeal  is  taken  from  a  void  assess- 
ment. Whether  the  appeal  should  be  dismissed  on  the 
ground  that  the  appellant  could  not  be  aggrieved  by  an 
assessment  which  is  void  on  its  face,  or  whether  a  defect  in 
the  description  of  the  land  can  be  corrected  on  appeal  by 
the  reassessment  and  report  of  the  jury,  or  otherwise,  are 
questions  not  before  us,  and  we  do  not  decide  them. 
The  said  judgment  of  the  Dearborn  Circuit  Court  is  reversed, 
with  costs.    The  cause  is  remanded,  with  instructions  to 
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said  court  to  disregard  the  demurrer  to  said  assessment,  and 
for  further  proceedings  in  accordance  with  this  opinion. 
Downey,  C.  J.,  was  absent 


The  Rising  Sun  and  Hartford  Turnpike  Company  v. 
Beaty. 

From  the  Dearborn  Circuit  Court 

5.  R.  Downey,  D.  T.  Downey,  and  y.  K.  Thompson,  for 
appellant 

Osborn,  J. — This  was  an  appeal  by  the  appellee  to  the 
Ohio  Circuit  Court  from  an  assessment  of  benefits  made 
against  his  land  by  assessors  appointed  by  the  Board  of  Com- 
missioners of  Ohio  county  under  the  provision  of  the  gravel 
road  law  of  1869.     3  Ind.  Stat.  538.     . 

A  change  of  venue  was  taken  to  Dearborn  county,  where 
a  demurrer  was  filed  and  sustained  to  the  transcript  and 
assessment,  and  final  judgment  rendered  against  the  com- 
pany that  the  assessment  was  void,  and  for  costs. 

The  questions  involved  in  this  case  are  substantially  the  * 
same  as  in  The  Rising  Sun  and  Hartford  Turnpike  Company  v. 
Hamilton,  ante,p.$82i  We  held  in  that  case  that  the  law  did 
not  contemplate  a  demurrer  in  such  cases.  We  have  re-ex- 
amined and  reconsidered  the  questions  involved,  and  are  sat- 
isfied with  the  ruling  In  that  case. 

The  judgment  of  the  said  Dearborn  Circuit  Court  is 
reversed,  with  costs..  The  cause  is  remanded,  with  instruc- 
tions to  said  court  to  overrule  said  demurrer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Downey,  C.  J.,  was  absent 
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The  Riling  Son  and  Hartford  Turnpike  Co.  v.  HcCudle  rl  el. 


The  Rising  Sun  and  Hartford  Turnpike  Company  v, 
Gregg. 

From  the  Dearborn  Circuit  Court. 

5.  R.  Downey,  D.  T.  Downey,  and  ?.  K.  Thompson,  for 
appellant 

R.  Grtgg,  J.  W.  Gordon,  T.  M.  Browne,  and  R.  N.  Lamb, 
for  appellee. 

Osborn,  J. — The  questions  in  this  case  are  substantially 
the  same  as  in  The  Rising  Sun  and  Hartford  Turnpike  Com- 
pany v.  Hamilton,  ante,]).  382.  On  the  authority  of  that  case, 
the  judgment  must  be  reversed. 

The  judgment  of  the  said  Dearborn  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  said  court  to  overrule  said  demurrer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Downey,  C.  J.,  was  absent 


The  Rising  Sun  and  Hartford  Turnpike  Company  v. 
McCardle  et  al. 

From  the  Dearborn  Circuit  Court 

%  K.  Thompson,  S.  R.  Downey,  and  D.  T.  Downey,  for 
appellant 

Osborn,  J. — The  questions  in  this  case  are  substantially 
the  same  as  in  The  Rising  Sun  and  Hartford  Turnpike  Com- 
pany v.  Hamilton,  ante,  p.  382.  On  the  authority  of  that  case, 
the  judgment  must  be  reversed. 

The  judgment  of  the  said  Dearborn  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  said  court  to  overrule  said  demurrer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Downey,  C  J.,  was  absent 
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The  Rising  Sun  and  Hartford  Turnpike  Co.  v.  Stopher. 


The  Rising  Sun  and  Hartford  Turnpike   Company  v. 
Banicklow. 

From  the  Dearborn  Circuit  Court 

7.  K.  Thompson,  S.  R.  Downey,  and  D.  T.  Downey,  for 
appellant 

7-  W.  Gordon,  T.  M  Browne,  and  R.  N.  Lamb,  for  appel- 
lee. 

Osborn,  J. — The  questions  in  this  case  are  substantially 
the  same  as  in  The  Rising  Sun  and  Hartford  Turnpike  Com- 
pany v.  Hamilton,  ante,  p.  382.  On  the  authority  of  that 
case,  the  judgment  must  be  reversed. 

The  judgment  of  the  said  Dearborn  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  said  court  to  overrule  said  demurrer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Downey,  C.  J.,  was  absent. 


The  Rising  Sun  and  Hartford  Turnpike  Company  v. 
Stopher. 

From  the  Dearborn  Circuit  Court. 

7.  K.  Thompson,  5.  R.  Downey,  and  D.  T.  Downey,  for 
appellant 

Osborn,  J. — The  questions  in  this  case  are  substantially 
the  same  as  in  The  Rising  Sun  and  Hartford  Turnpike  Com- 
pany v.  Hamilton,  ante,  p.  382.  On  the  authority  of  that 
case,  the  judgment  must  be  reversed. 

The  judgment  of  the  said  Dearborn  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  said  court  to  overrule  said  demurrer,  and  for  further 
proceedings  in  accordance  with  this  opinion.  „ 

Downey,  C.  J.,  was  absent.  *■ 
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Palmer  v.  The  State. 

CRIMINAL  LAW. —  Way.— Malicious  Trespass.— Where  one  has  for  a  long  time 
been  in  the  habit  of  using  a  way  across  the  land  of  another,  and  be  believes 
in  good  faith  that  he  has  n  right  to  use  it,  he  will  not  be  guilty  of  malicious 
trespass  for  removing  a  fence  placed  across  such  way. 

From  the  Daviess  Circuit  Court. 

%  Baker  and  0.  F.  Baker,  for  appellant 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Downey,  C.  J. — This  was  a  prosecution  for  malicious  tres- 
pass, based  on  an  affidavit  filed  before  a  justice  of  the  peace, 
charging  that  the  defendant,  on  or  about  the  22d  day  of 
March,  1873,  at,  etc.,  did  maliciously,  mischievously,  and 
unlawfully  injure  a  rail  fence  of  the  value  of  fifty  cents,  the 
property  of  Ann  E.  Wright,  James  M.  Wright,  William  C 
Wright,  Sarah  Wright,  and  Laura  S.  Wright,  by  then  and 
there  throwing  said  rails  of  said  fence  down  and  upon  the 
ground,  to  the  damage  of  said  Ann  E.  Wright,  etc.,  in  the 
sum  of  fifty  cents,  contrary  to  the  form  of  the  statute,  etc. 

The  defendant  was  found  guilty  before  the  justice  of  the 
peace  and  appealed  to  circuit  court,  where,  upon  a  trial  by 
jury,  he  was  again  found  guilty.  He  then  moved  for  a  new 
trial,  which  was  denied  him,  and  there  was  final  judgment 
against  him.  He  moved  the  court  to  relieve  him  from  the 
payment  of  the  costs  of  certain  witnesses,  summoned  by  the 
State  but  not  examined,  amounting  to  over  'fifty  dollars,  but 
this  motion  was  also  overruled.  In  view  of  the  conclusion 
at  which  we  have  arrived  upon  the  main  question  in  the 
case,  it  is  not  necessary  for  us  to  consider  the  question  relat- 
ing to  the  taxation  of  costs. 

We  shall  consider  the  case  upon  the  question  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  of  the  jury, 
which  was  presented  to  the  circuit  court  by  the  motion  for  a 
new  trial,  the  overruling  of  which  motion  is  assigned  for 

The  prosecuting  witnesses  are  the  widow  and  children  of 
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Roderick  Wright,  deceased,  and  they  own  by  inheritance 
from  him  a  tract  of  land  in  the  form  of  an  oblong,  on  the 
south  side  of  which  is  a  public  highway,  called  the  Wash- 
ington and  Apraw  road.  The  defendant's  land  adjoins  that 
of  the  Wrights  on  the  north.  From  twenty-five  to  thirty 
years  ago,  there  was  a  road  or  lane,  extending  from  the 
above  named  highway  north  through  the  Wright  land  and 
the  land  of  the  defendant.  This  last  named  road  was  never 
laid  out  as  a  public  highway,  but  was  used  by  the  public 
to  a  considerable  degree.  This  was  the  condition  of  things 
when  the  Wright  land  was  purchased  by  Roderick  Wright, 
and  the  defendant's  land  was  purchased  by  him.  Twelve  or 
fifteen  years  ago,  the  travel  on  the  road  was  so  light  that  the 
defendant  closed  up  the  road  through  his  land,  and  the  pub- 
lic acquiesced  in  this.  He  never,  however,  ceased  to  use 
the  road  himself  from  his  premises  through  the  Wright  land 
to  the  Washington  and  Apraw  highway.  Roderick  Wright 
threatened  to  stop  up  the  road  on  his  land  by  hanging  gates 
across  it,  but  on  objection  made  by  the  defendant,  he  did  not 
do  so.  About  two  years  before  the  trial,  Mrs.  Wright  said 
to  the  defendant  that  the  lane  was  then  used  solely  by  him, 
and  it  was  hard  for  her  to  keep  two  strings  of  fence  simply 
for  his  accommodation.  The  defendant,  at  her  request,  put 
up  the  fence  on  the  east  side  of  the  lane.  She  afterward 
attempted  to  bargain  with  him  for  the  privilege  of  putting 
gates  across  the  way,  but  they  did  not  finally  agree.  Mrs. 
Wright  then  sent  her  son  and  another  person,  and  had  them 
build  a  fence  across  the  way.  The  defendant  having  occa- 
sion to  pass  over  the  way,  and  finding  the  fence  across  it, 
tore  it  down  and  removed  the  rails  out  of  the  way.  The 
Wrights  then  commenced  the  prosecution  in  this  case  for 
malicious  trespass  against  the  defendant,  the  affidavit  being 
made  by  James  M.  Wright,  one  of  the  sons. 

The  ball  of  snow,  which  at  first  is  easily  rolled  by  a  single 
hand,  by  its  accumulations  becomes  so  great  that  it  can  no 
longer  be  moved.  The  single  spark  will  kindle  a  flame  which 
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may  increase  to  a  conflagration.     "Behold  how  great  a  mat* 
ter  a  little  fire  kindleth  I" 

This  is  a  mode  of  litigation  which  should  not  only  not  be 
encouraged,  but  which  should  receive  the  unequivocal  dis- 
approbation of  the  courts.  The  question  here  involved  is 
one  of  purely  private  interest  and  concern,  in  which  the 
State  has  not,  and  should  not  have,  the  least  lot  or  share, 
except  to  furnish  the  necessary  tribunal  in  which  the  parties 
may  settle  the  controversy  between  them  by  the  appropriate 
civil  action.  Who  doubts  if  the  prosecuting  parties  had 
known  that  they  must  enter  the  lists  on  equal  terms  with  the 
defendant,  employing  their  own  attorney  instead  of  using  the 
State's  attorney,  and  being  liable  for  the  costs  of  the  action 
which  they  might  bring,  in  the  event  that  they  were  unsuc- 
cessful, in  like  manner  as  the  defendant  was  liable  lor  costs 
if  the  case  was  decided  against  him,  that  they  would  have 
hesitated  to  embroil  themselves-and  the  vicinity  in  a  tedious, 
vexatious,  expensive,  and  perhaps  unnecessary  lawsuit? 
There  is,  in  this  case,  no  more  real  ground  on  which  to  pros- 
ecute the  defendant  for  malicious  trespass  than  there  would 
be  for  an  action  for  malicious  prosecution  of  this  case,  to  be 
brought  by  the  defendant  here  against  the  prosecuting  wit- 
nesses. If  there  is  any  question  about  the  defendant's  ulti- 
mate right  to  the  way  in  dispute,  there  certainly  is  no  ques- 
tion as  to  the  fact  that  he  believed  in  good  faith  that  he  had 
such  right,  and  that  it  was  in  pursuance  of  that  belief  that  he 
removed  the  obstruction  which  had  been  placed  in  the  way 
by  the  prosecuting  parties.  Even  the  witnesses  for  the 
State  testify  that  while  he  was  in  the  act  of  removing  the 
fence,  he  stated  that  "he  had  a  right  to  have  the  lane  open." 
There  is  an  utter  failure  of  evidence  to  show  any  malice  on 
the  part  of  the  defendant  in  removing  the  fence.  The  lane 
was  thirty  feet  wide,  and  according  to  what  we  know  of 
Virginia  worm  fence,  it  would  require  four  panels  to  reach 
across  the  lane.  The  number  of  rails  required  would  prob- 
able be  (oxty.  The  jury  found  that  the  damage  done  to 
them  by  removing  them  out  of  the  way— it  is  not  shown 
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that  tney  were  otherwise  injured — was  fifty  cents.  This 
damage,  we  presume,  is  mostly  imaginary.  Some  of  the 
witnesses  put  the  damage  at  fifteen  cents.  This  is  very  exact  I 

In  Howe  v.  The  State,  10  Ind,  492,  the  defendant  was 
indicted  for  destroying  timber  on  the  land  of  which  he  had 
possession,  but  there  was  a  question  whether  the  contract  by 
which  he  held  it  was  valid  or  not  The  court  said :  "  We 
think  that  a  criminal  prosecution  cannot  be  maintained  under 
the  circumstances  involved  in  this  case.  If  any  other  ruling 
was  to  prevail,  a  man  might  be  liable  to  prosecutions  for  acts 
committed  whilst  in  the  possession  of  lands  under  contracts 
declared  fraudulent  at  the  end  of  a  long  and  doubtful'  law- 
suit, in  the  nature  of  a  chancery  proceeding."  Windsor  v. 
The  State,  13  Ind.  375,  was  a  prosecution  for  malicious  tres- 
pass, committed,  as  was  alleged,  upon  a  dwelling-house 
belonging  to  the  trustees  of  a  church ;  the  defendant,  claim- 
ing to  be  the  owner,  had  removed  the  doors,  etc.  The  court 
said:  "We  do  not  think  a  criminal  prosecution  a  proper 
mode  of  trying  the  title  to  real  estate.  A  person  without 
color  of  title  could  not  defeat  a  criminal  prosecution  for 
malicious  trespass  upon  lands,  by  setting  up  a  title  thereto  in 
himself;  but  where  he  has  a  paper  title,  apparently  valid  on 
its  face,  and  claims,  in  good  faith,  to  be  the  owner,  and  is  in 
possession,  either  by  himself  or  others  occupying  by  his 
direction,  he  can  not  be  prosecuted  criminally  for  a  trespass 
committed  thereon  by  him,  to  the  damage  of  a  third  person, 
although  such  third  person,  in  the  end,  may  prove  to  have 
the  better  title," 

In  Goforth  v.  The  State,  8  Humph.  37,  it  was  decided  that 
where  the  defendant  threw  down  the  fence  of  another  unlaw- 
fully and  without  right,  under  the  impression  that  he  had  a 
legal  right  to  do  so,  he  was  not  guilty  of  malicious  mischief. 
In  Dye  v.  The  Commonwealth,  7  Grat  662,  it  was  held  that  the 
statute  of  Virginia,  to  punish  malicious  trespass,  was  intended 
to  apply  to  trespass  upon  the  property  of  another,  without 
color  of  title  or  claim  of  right  bona  fide,  and  not  feigned  for 
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the  occasion  ;  and  not  to  cases  where  there  is  a  bona  fid* 
claim  of  right  to  the  property. 

Regina  v.  Langford,  i  Car.  &  M.  602,  was  an  indictment 
against  several  persons,  under  a  statute  for  the  felonious 
demolition  of  a  house.  Patteson,  }■,  said  in  his  direc- 
tions to  the  jury :  "  I  think,  also,  that  on  this  statute  a  felo- 
nious demolition  of  a  house  can  only  be  where  a  number  of 
persons  begin  to  demolish  or  actually  demolish  the  house 
from  some  wrong  motive  or  other.  If  therefore  you  believe 
that  there  was  a  riot,  and  that  these  persons  to  spite  the  old 
man  did  that  which  the  witnesses  have  stated  them  to  have 
done,' it  is  a  felonious  demolition  of  the  house  within  the 
meaning  of  this  act  of  parliament.  But  even  if  there  was  a 
riot,  if  you  believe  that  the  prisoners  really  thought  that  it 
was  young  Phillips'  house"  (Phillips  being  one  of  the  prison- 
ers), "and  that  they  did  all  this  bona  fide  in  the  assertion  of  a 
supposed  right,  that  will  take  the  case  out  of  the  operation  of 
the  statute,  and  the  demolition  of  the  house  would  not  be 
felonious,  and  you  ought  to  acquit  the  prisoners."  See  fur- 
ther, on  this  subject,  I  Bishop  Crim.  Law,  sec  298,  and 
vol.  2,  sec.  996,  5  ed 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 


i,si 
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Vr  ACTICE.—  Special  FindiHg.—h  special  finding  of  fads  and  conclusions  of  lav, 
not  nude  at  tie  request  of"  either  party,  not  signed  by  the  judge,  and  not  made 
a  part  of  the  record  by  order  of  court  or  by  a  bill  of  exceptions,  cannot  be 
regarded  as  having  been  made  under-  sec.  341  of  the  code,  and  can  only  hare 
the  effect  of  a  general  finding. 

Pr-KADING. — Foreclosure— Awner. — To  a  complaint  to  foreclose  a,  mortgage 
made  to  secure  a,  promissory  note,  an  answer  that  the  note  was  given  without 
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Sake.—  Want  of  Title  in  Vendor.— An  allegation  of  an  entire  want  of  title  in 
the  vendor  is  nu  defence  to  the  foreclosure  of  a  mortgage  given  to  secure  the 
payment  of  the  purchase-money. 

SAW. —  Writing  Filtd  faith  Pleading. — It  is  not  sufficient  to  state  In  a  pleading 
that  a  writing  is  filed  with  it;  the  writing  must  be  filed,  or  it  will  not  be  available. 

Pleading. — Foreclosure. — Mortgage  to  Se/mre  Purchase-Money. — Failure  of 
Title. — To  a  complaint  to  foreclose  a  mortgage,  an  answer  alleging  that  the 
notesned  on  was  given  for  the  purchase-money  of  the  mortgaged  real  estate,  and 
that  the  title  has  failed,  and  the  defendant  has  been  evicted,  but  not  showing 
that  the  real  estate  had  been  conveyed  to  the  mortgagor  by  a  deed  containing 

Title. — Representations  that  Vender  has  Title. — A  party  about  to  purchase 
real  estate  has  no  right  to  rely  on  a  statement  of  the  vendor  that  he  has  * 
good  title. 

Pleading. — Foreclosure. — Mortgage  to  Secure  Purchase-  Jlfoney. — Fraud.— 
Breach  of  Warranty, — To  a  complaint  to  foreclose  a  mortgage,  an  answer 
alleging  that  the  note  secured  was  given  for  purchase-money  of  the  real 
estate  mortgaged,  and  alleging  a  want  of  title  in  a  part  of  it,  but  not 
showing  fraud  or  a  breach  of  covenant,  is  bad. 

From  the  Ripley  Circuit  Court 

IV.  D.  WUlson  and  T.  E.  Wittson,  for  appellant 

E.  P.  Ferris,  for  appellee. 

Osborn,  J. — This  was  an  action  brought  by  the  appellant 
against  the  appellee,  to  foreclose  a  mortgage  given  to  secure 
a  promissory  note.  The  note  and  mortgage  were  given  by 
the  appellee  to  the  appellant,  and  are  filed  with  and  made  a 
part  of  the  complaint.  It  is  alleged  in  the  complaint  that 
two  hundred  dollars  yet  remain  due  upon  the  note  and 
mortgage. 

The  appellee  filed  an  answer  to  the  complaint  of  five  par- 
agraphs. First  The  general  denial.  The  second,  fourth,  and 
fifth  paragraphs  allege  that  the  note  was  given  for  the  pur- 
chase-money of  the  real  estate  described  in  the  mortgage, 
and  facts  which  were  intended  to  show  a  failure  or  want  of 
consideration  for  the  note.  The  fifth  contained  an  allegation 
of  fraud.  The  third  alleged  that  the  note  was  given  without 
any  consideration  whatever.  Separate  demurrers  were  filed 
to  the  second,  third,  fourth,  and  fifth  paragraphs  of  the 
answer,  because  they  did  not  contain  facts  sufficient  to  con- 
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stitute  a  defence  to  the  action,  which  were  sustained  to  the 
second  and  fourth,  and  overruled  to  the  third  and  fifth. 
Each  party  excepted,  A  reply  of  general  denial  was*  filed 
to  the  third  and  fifth  paragraphs  of  the  answer.  The  cause 
was  tried  by  the  court,  who,  without  being  requested  to  do 
so  by  either  party,  found  the  facts  and  conclusions  of  law, 
but  did  not  sign  the  same.  Nor  is  such  finding  and  conclu- 
sions made  a  part  of  the  record  by  order  of  court  or  bill  of 
exceptions.  It  concludes  with  a  general  finding  for  the 
defendant,  the  appellee. 

The  appellant  excepted  to  the  finding  of  facts  and  con- 
clusions of  law,  and  filed  a  motion  for  a  new  trial  The 
motion  for  a  new  trial  was  overruled,  to  which  an  exception 
was  taken,  and  final  judgment  was  rendered  against  the 
appellant  on  the  finding,  and  for  costs. 

The  several  rulings  of  the  court  are  questioned  by  the 
assignment  of  errors,  except  that  overruling  the  motion  for 
a  new  trial.     That  is  not  assigned  for  error. 

The  special  finding  cannot  be  regarded  as  having  been 
made  under  section  341  of  the  code.  It  can  only  have  the 
effect  of  a  general  finding  for  the  defendant  Nash  v.  Cay- 
wood,  39  Ind.  457 ;  Smith  v.  Davidson, post,  p.  3g6. 

The  third  paragraph  of  the  answer  was  a  bar  to  the  action. 
Kernodle  v.  Hunt,  4  Blackf.  57 ;  Clark  v.  Harrison,  5  Black£ 
302;  Banter  v.  Morehead,  22  Ind.  354;  Frybargerw.  Cocke- 
fair,  17  Ind.  404;  Swopev.Fair,  18  Ind.  300. 

The  fifth  paragraph  was  bad,  because  it  was  pleaded  in  bar 
of  the  whole  action  and  not  in  bar  of  a  personal  judgment 
only.  An  allegation  of  an  entire  want  of  title  in  the  vendor 
is  no  defence  to  the  foreclosure  of  the  mortgage  given  to 
secure  the  purchase-money.  Hubbardv.  Chappel,  14  Ind.  601 ; 
Rogers  v.  Place,  29  Ind.  577 ;  Hanna  v.  Shields,  34  Ind.  84. 
The  demurrer  should  have  been  sustained  to  that  paragraph. 

It  is  alleged  in  the  fifth  paragraph  that  the  note  was  given 
for  the  undivided  half  of  the  real  estate  described  in  the 
mortgage ;  that  the  title  has  failed,  in  this,  that  one  Anthony 
Digant  was  the  owner  and  in  possession  of  the  same  and 
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mortgaged  it  to  the  school  fund  of  Ripley  county;  that  it 
was  sold  under  the  mortgage,  without  proper  and  due  notice, 
to  one  Elias  Conwell ;  "  that  the  tide  of  the  heirs  of  Conwell 
for  which  the  note  in  suit  was  given,  as  well  as  the  interest 
of  said  John  A.  Conwell,  rests  on  that  sale  and  not  otherwise, 
and  the  deed  set  out  as  made  by  John  A.  Conwell,  a  copy 
of  which  ts  filed  here,  relies  on  the  sale  for  title  and  not 
otherwise ;"  and  that  the  "  plaintiff  fraudulently  represented 
to  the  defendant  that  the  heirs  of  said  Conwell  had  a  good 
title  to  said  land,  and  he,  defendant,  relying  on  said  title  and 
being  ignorant  of  the  facts  above  stated,  was  induced  to  pur- 
chase the  same."  It  alleges  an  eviction  from  the  land  by  an 
older  and  paramount  title.  A  copy  of  the  deed  mentioned 
did  not  accompany  the  answer.  At  least,  no  copy  is  in  the 
transcript.  It  is  not  sufficient  to  state  in  the  pleading  that  a 
writing  is  filed  with  it  It  must  be  filed,  or  it  will  not  be 
available.  It  is  not  alleged  that  the  deed  to  the  appellee 
contained  any  covenant  Indeed,  it  is  not  expressly  alleged 
that  any  conveyance  was  executed,  or  that  he  was  entitled  to 
one  at  the  time  of  filing  the  answer.  His  contract  of  pur- 
chase may  have  been  an  executory  one,  the  title  to  be  made 
after  the  payment  of  all  the  purchase-money.  The  facts 
alleged  do  not  show  a  breach  of  any  covenant 

The  allegation  that  the  plaintiff  fraudulently  represented 
that  the  heirs  of  Conwell  had  a  good  title  to  the  land,  does 
not  show  the  representation  of  a  fact,  but  simply  a  legal 
opinion.  "To  constitute  a  misrepresentation  a  ground  of 
fraud  for  avoiding  the  contract,  or  to  entitle  the  injured  party 
to  his  action,  it  must  be  in  regard  to  a  material  fact,  operat- 
ing as  an  inducement  to  the  purchase  or  the  making  of  the 
contract,  and  upon  which  the  purchaser  orperson  mating  the 
contract  had  a  clear  right  to  rely."  Frenzelv.  Miller,  37  Ind. 
I,  17.  There  is  no  averment  that  the  appellant  made  any 
false  representations  of  any  fact,  or  that  he  concealed  any 
thing  from  the  appellee ;  nothing  showing  any  inquiry  by 
the  appellee  relative  to  the  title.  An  examination  of  the 
county  record  would  have  disclosed  to  him  its  history,  and 
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put  him  upon  inquiry,  so  that  he  might  have  learned  whether 
the  auditor's  sale  was  legal  or  not  He  was  not  justified  in 
blindly  relying  upon  the  opinion  of  the  appellee. 

There  being  neither  fraud  nor  a  breach  of  covenant  alleged 
in  the  answer,  it  was  bad. 

The  appellee  insists  that  the  complaint  is  bad;  that  it  does 
hot  allege  that  the  note  is  unpaid.  But  we  think  the  aver- 
ment that  two  hundred  dollars  yet  remain  due  on  the  note 
and  mortgage  is  a  sufficient  averment  of  its  non-payment 
at  least  to  that  amount. 

The  judgment  of  the  said  Ripley  Circuit  Court  is  reversed, 
with  costs ;  the  cause  is  remanded  to  said  court,  with  instruc- 
tions to  sustain  the  demurrer  to  the  fifth  paragraph  of  the 
answer,  and  for  further  proceedings. 


Smtth  et  al.  v.  Davidson. 

PRACITCE. — Special  Finding. — The  only  way  to  reserve  questions  Arising  on  a 
special  finding  of  facts  and  conclusions  of  law  thereon,  is  to  except  to  the 
conclusions  of  law.  It  is  not  enough  to  except  to  the  finding ;  nor  can  any 
question  thereon  be  raised  by  a  motion  for  a  new  trial  or  for  a  judgment  on 
the  special  finding. 

Same. — Where  exception  has  been  properly  taken  to  conclusions  of  law,  an 
assignment  that  the  court  erred  in  its  conclusions  of  law  will  present  to  the 
Supreme  Court  the  question  whether  the  court  so  erred. 

Sua. — A  special  finding  of  facts  and  conclusions  of  law  must  be  signed  by  the 
judge  or  incorporated  in  a  bill  of  exceptions ;  entering  it  upon  the  order  book 
with  other  entries  which  are  signed  by  the  judge  is  insufficient 

Pleading. — Subscription  to  Aid  in  Construction  of  Railroad. — Assignment  ef 
Subscription. — To  a  complaint  by  an  assignee  of  a  subscription  to  pay  or  donate 
money  to  aid  in  the  construction  of  a  railroad,  the  money  to  be  ptid  on  cer- 
tain conditions,  an  answer  alleging  that  the  assignor  of  the  subscription  refused 
and  declined  to  accept  it  or  act  on  it,  and  publicly  abandoned  the  enterprise, 

From  the  Hendricks  Circuit  Court. 
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S.  C.  WUUon,  C  C.  Nave,  P.  S.  Kennedy,  and  W.  T.Bush, 
for  appellants. 

W.  A.  McKensie  and  L.  M.  Campbell,  for  appellee. 

Osborn,  J. — The  appellants  sued  the  appellee  upon  the 
following  writing : 

"Brownsburg,  Ind.,  March  18th,  1865. 

"  We,  whose  names  are  hereunto  and  herein  subscribed, 
agree  to  pay  to  Henry  C.  Lord,  or  his  assigns,  the  sums 
placed  opposite  our  names,  without  any  relief  whatever  from 
valuation  or  appraisement  laws.  Provided,  that  said  Henry 
C.  Lord,  or  assigns,  shall  construct,  or  cause  to  be  con- 
structed, a  railroad  from  Indianapolis,  in  the  State  of  Indi- 
ana, to  the  town  of  Danville,  in  the  State  of  Illinois,  by  the 
way  of  Brownsburg,  Jamestown,  Crawfordsville,  and  Coving- 
ton, Indiana.  And  provided  further,  that  the  railway  of 
said  railroad  shall  be  located  and  established  within  one- 
fourth  of  one  mile  of  the  town  plat  of  the  town  of  Browns- 
burg, State  of  Indiana ;  and  it  is  expressly  stipulated  that 
said  sums  of  money  are  to  be  paid  when  the  said  Henry  C. 
Lord,  or  assigns,  shall  have  completed  said  railroad  from 
Indianapolis  to  the  town  of  Crawfordsville,  Indiana,  and 
shall  have  regular  trains  of  cars  running  through  by  the  way 
of  Brownsburg,  in  the  State  of  Indiana.  Witness  our 
names. 

"James  F.  Davidson,  three  hundred  dollars  ($300.00)." 

The  complaint  alleges  the  execution  of  the  foregoing 
instrument  of  writing  to  Lord,  and  that  Lord  afterward 
assigned  it  in  writing  as  follows : 

"Cincinnati,  Ohio,  May  16th,  1866. 

"  Whereas  I  have  received  from  the  citizens  along  the 
line  of  a  contemplated  railroad  from  the  city  of  Indianapolis, 
Indiana,  by  the  way  of  Crawfordsville  and  Covington,  to 
Danville,  Illinois,  subscriptions  of  donations,  to  aid  me  in  the 
construction  of  a  railroad  between  the  points  aforesaid,  and 
having  abandoned  the  construction  of  said  railroad,  and  hav- 
ing the  written  request  of  a  large  majority  of  the  committee, 
with  whom  I  have  been  in  negotiation  in  relation  to  said 
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road,  and  by  whom  said  donations  were  placed  in  my  hands, 
to  assign  the  said  donations  to  the  Indianapolis,  Crawfords- 
viile,  and  Danville  Railroad  Company;  now,  therefore,  ia 
pursuance  of  said  request,  I,  for  value  received,  do  hereby 
assign,  transfer,  and  set  over  to  said  Indianapolis,  Craw- 
fordsville,  and  Danville  Railroad  Company  all  the  said  sub- 
scription of  donations,  without  recourse  on  me. 
(Signed)  "H.  C.  Lord." 

It  is  further  alleged  that  the  appellants  contracted  with 
the  Indianapolis,  Crawfordsville,  and  Danville  Railroad  Com- 
pany  for  the  construction  of  the  railroad  contemplated  and 
provided  for  in  the  contract  sued  on,  and  by  the  contract 
they  were  to  receive  in  part  pay  therefor  all  donations  of  all 
cities,  counties,  townships,  and  individuals,  as  the  same 
became  due,  to  aid  them  in  the  construction  of  the  road ; 
that  in  pursuance  of  such  contract,  the  company  transferred 
and  delivered  to  them  the  writing  sued  on,  and  that  they  are 
the  legal  and  bona  fide  holders  of  it.  It  is  further  specifi- 
cally averred,  that  the  road  has  been  located  and  constructed, 
and  that  regular  trains  of  cars  are  running  thereon  as 
required  by  the  conditions  and  stipulations  of  the  subscrip- 
tion. The  other  usual  averments  of  non-payment,  etc.,  are 
made. 

The  appellee  filed  an  answer  of  six  paragraphs'.  Sepa- 
rate demurrers  were  filed  to  the  first,  second,  and  third,  and 
a  motion  was  made  to  strike  out  the  fourth  and  fifth  para- 
graphs of  the  answer.  The  motion  to  strike  out  was  sus- 
tained. The  demurrers  to  the  first  and  second  paragraphs 
were  overruled  and  to  the  third  sustained.  Both  parties 
excepted.  The  sixth  paragraph  was  a  general  denial.  Rep- 
lications of  general  denial  and  estoppel  were  filed  to  the 
first  and  second  paragraphs  of  the  answer.  The  cause  was 
tried  by  the  court.  The  record  shows  that  the  parties 
requested  the  court  to  make  a  special  finding  of  the  facts, 
and  there  is  in  the  record  what  purports  to  be  such  special 
finding  of  facts  and  the  conclusions  of  law  upon  them ;  at  the 
end  of  which  the  court  finds  generally  for  the  defendant 
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It  is  entered  upon  the  order  book  as  the  finding  of  the  court 
amongst  its  proceedings  for  the  day,  and  the  orders  are  signed 
by  the  judge.  •  The  finding  is  not  otherwise  signed  by  him, 
nor  is  it  incorporated  in  a  bill  of  exceptions,  or  made  a  part 
of  the  record  by  order  of  the  court.  The  appellants  did 
not  except  to  the  conclusions  of  law,  but  moved  the  court 
for  a  judgment  in  their  favor  upon  the  finding,  which  was 
overruled,  to  which  ruling  they  excepted.  They  then  filed 
a  motion  for  a  new  trial,  which  was  also  overruled,  and  they 
again  excepted,  and  filed  a  bill  of  exceptions,  setting  out  the 
motions  for  a  judgment  in  their  favor  and  for  a  new  trial 
and  the  action  of*  the  court  thereon.  Final  judgment  was 
rendered  for  the  appellee  for  costs. 
The  errors  assigned  are : 

1.  In  overruling  the  demurrers  to  the  first  and  second 
paragraphs  of  the  answer. 

2.  In  finding  in  favor  of  the  appellee  on  the  facts  found 
by  the  court  in  its  special  finding. 

3.  In  not  rendering  judgment  for  appellants,  notwithstand- 
ing the  special  findings. 

4.  In  entering  judgment  for  the  appellee  on  the  special 
findings. 

5.  In  overruling  the  motion  for  a  new  trial. 

6.  In  finding  that  there  had  been  unreasonable  delay  in 
the  commencement  and  prosecution  of  the  work  on  the 
road. 

The  second,  third,  and  fourth  assignments  are  designed, 
undoubtedly,  to  question  the  conclusions  of  law  from  the 
finding  of  facts  by  the  court ;  but  they  do  not  The  only 
way  to  do  that  is  to  except  to  the  conclusions  of  law.  Unless 
that  is  done,  the  error  is  waived.  It  is  not  enough  to  except 
to  the  finding.  It  must  be  to  the  conclusions  of  law.  Cru- 
zan  v.  Smith,  41  Ind.  288,  and  cases  cited ;  The  Montmo- 
rency Gravel  Road  Company  v.  Roci,  41  Ind.  263 ;  Leffel 
v.  Leffel,  35  Ind.  76;  Anderson  v.  Huey,  38  Ind.  280;  The 
Board  of  Commissioners,  etc.,  v.  Newman,  35  Ind.  10. 
Nor  can  the  question  be  saved  by  a  motion  for  a  new  trial, 
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or  for  a  judgment  on  the  special  finding.  Pederis  Adrrir  v. 
King,  30  Ind,  181 ;  Leffclv,  Leffel,  supra.  When  an  exception 
has  been  properly  taken,  the  question  whethec  the  court  erred 
in  its  conclusion  is  presented  for  review  in  this  court  by 
assigning  for  error  that  the  court  erred  in  its  conclusion  of 
law.     Crusan  v.  Smith,  supra. 

The  appellants  insist  that  although  the  judge  did  not  sign 
the  special  finding,  still,  inasmuch  as  it  was  entered  at  full 
length  in  the  order  book  as  the  finding  of  the  court  before 
the  orders  were  signed,  signing  the  orders  was  equivalent 
to  signing  the  finding  as  such. 

The  statute  does  not  in  terms  require  the  finding  to  be 
signed  by  the  judge.  But  in  The  Peoria,  etc.,  Insurance  Co. 
v.  Walser,  22  Ind.  73,  it  was  said  that  it  must  be,  or  it  will 
not  become  a  part  of  the  record,  unless  made  so  by  order 
of  the  court.  The  reason  given  why  it  must  be  signed  was, 
that  it  was  required  to  be  in  writing,  so  that  an  exception 
can  be  taken,  and  it  must  be  filed  with  the  clerk,  so  that 
he  can  enter  the  special  finding  and  the  exception  to  it 
of  record.  And  as  evidence  of  its  genuineness  to  the  appel- 
late court,  it  should  be  signed  by  the  judge  or  incorporated 
in  a  bill  of  exceptions  signed  by  him.  If  it  is  incorporated 
in  a  bill  and  filed,  it  becomes  a  part  of  the  record. 

Counsel  claim  that  the  ruling  in  The  Peoria,  etc.,  Insurance 
Company  v.  Walser,  supra,  and  those  following  it,  were 
made  hastily  and  ask  us  to  reconsider  and  overrule  them. 
They  insist  that  there  is  no  reason  for  requiring  a  special 
finding  to  be  signed  that  does  not  equally  apply  to 
a  general  one ;  that  when  it  is  recorded  in  the  order  book 
as  the  special  finding  of  the  facts  and  conclusions  of  law 
upon  them,  it  is  properly  a  part  of  the  record  of  the  court ; 
and  that  every  finding,  whether  general  or  special,  is  properly 
entered  as  a  part  of  the  proceedings  of  the  court. 

We  consider  the  rule  of  practice  too  well  established  to 
be  interfered  with,  and  think  it  better  to  adhere  to  the  deci- 
sions already  made.  But  if  we  were  to  overrule  those  deci- 
sions and  hold  that  the  special  finding  need  not  be  signed  by 
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the  judge,  it  would  not  help  the  appellants.  As  we  have 
seen,  they  did  not  take  the  proper  steps  to  avail  themselves 
of  any  supposed  error  of  the  court  in  its  conclusions  of  law 
upon  the  facts  as  found. 

The  fifth  and  sixth  assignments  of  error  present  no  ques- 
tion for  the  consideration  of  the  court,  inasmuch  as  the  evi- 
dence is  not  in  the  record. 

The  first  error  raises  the  question  of  the  sufficiency  of  the 
first  and  second  paragraphs  of  the  answer- 
In  the  first  it  is  alleged,  that  the  appellee,  with  others 
residing  along  the  line  and  route  of  the  proposed  railroad, 
being  desirous  of  having  such  railroad  constructed,  and  hav- 
ing heard  that  Lord  would  cause  its  construction  on  condi- 
tion that  the  citizens  along  the  line  would  donate  to  him  the 
sum  of  three  hundred  thousand  dollars,  payable  when  the 
road  was  completed,  did,  by  the  paper  sued  on,  propose  to 
pay  to  Lord  the  sums  named  therein  opposite  their  respec- 
tive names,  as  therein  stated.  All  of  which  was  done  in  an 
effort  to  raise  the  three  hundred  thousand  dollars,  which  he 
believes  was  never  raised ;  that  Lord  refused  and  declined 
to  accept  such  propositions  of  donations  and  publicly  aban- 
doned the  enterprise,  and  for  a  long  and  unreasonable  length 
of  time  wholly  neglected  and  refused  to  enter  upon  the  con- 
struction of  the  road,,  and  did,  during  all  the  time  from  the 
18th  of  March,  1865,  the  date  of  the  proposition  sued  on, 
to  the  16th  day  of  May,  1866,  the  date  of  its  assignment, 
wholly  abandon  the  enterprise,  and  declined  to  accept  the 
proposition,  and  it  was  treated  as  withdrawn,  and  the  con- 
tract wholly  rescinded ;  that  he  had  no  knowledge  that  Lord 
had  assigned  the  proposition,  or  that  the  appellants  or  their 
assignors,  or  any  one  else,  had,  or  claimed  to  have,  any 
right  or  interest  In  such  proposition,  until  immediately  before 
the  commencement  of  the  action,  and  after  the  completion 
of  the  road. 

According  to  the  allegations  of  the  paragraph  in  question, 
the  appellee  and  others,  living  along  the  line  of  the  proposed 
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railroad,  tried  to  raise  a  sum  of  money  to  be  donated  to  Mr. 
Lord  to  induce  him  to  construct  the  road.  The  appellee 
signed  the  paper,  but  Lord  declined  and  refused  to  accept 
it  and  publicly  abandoned  the  enterprise,  and  for  more  than 
a  year  wholly  refused  and  neglected  to  enter  upon  the  con- 
struction of  the  road,  and  the  proposition  was  treated  as 
withdrawn  and  rescinded. 

It  is  difficult  to  see  how  the  appellee  can  be  bound  by  the 
proposition  made  to  Lord,  when  it  is  admitted  that  he  refused 
and  declined  to  accept  or  act  upon  it,  and  when  it  is  also 
admitted  that  he  publicly  abandoned  the  enterprise.  Hav- 
ing declined  to  accept  the  donation  upon  the  terms  offered, 
and  having  abandoned  the  work  and  refused  to  enter  upon 
the  construction  of  the  road.  Lord  had  no  claims  upon  the 
subscription  to  the  donation,  and  we  think  his  assignees  stand 
in  no  better  condition. 

It  is  averred  in  the  second  paragraph  of  the  answer,  that 
Lord  was  to  construct  a  railroad  from  Indianapolis  to  Dan- 
ville, to  be  run  and  operated  in  connection  with  the  Indian- 
apolis and  Cincinnati  railroad  and  its  connections,  if  a  dona- 
tion of  three  hundred  thousand  dollars  was  raised  for  him ; 
that  the  work  should  begin  within  a  reasonable  time  and  be 
diligently  prosecuted  without  unreasonable  delay ;  that  the 
effort  to  raise  the  three  hundred  thousand  dollars  failed,  and 
Lord  declined  to  accept  the  donations,  and  declined  and 
refused  to  continue  the  work  of  making  the  road,  and  pub- 
licly abandoned  the  same,  and  formed  railroad  connections 
between  the  Indianapolis  and  Cincinnati  Railroad  and  die 
Lafayette  and  Indianapolis  Railroad,  and  Lord  and  the  appellee 
treated  the  enterprise  for  which  the  donations  were  made 
as  abandoned  and  the  contract  for  the  donation  as  wholly 
rescinded;  that  no  work  was  done  in  the  construction  of  the 
road  for  an  unreasonable  time,  that  is  to  say,  for  the  two 
years,  during  which  time  the  appellee,  treating  the  enter- 
prise as  abandoned,  varied  his  business  arrangements  and 
sold  a  great  portion  of  his  property  on  the  line  of  the  road 
■and  changed  his  relations  to  the  road;  that  the  road  is  not 
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completed  from  Indianapolis  to  Crawfordsville ;  the  assign- 
ment of  the  writing  was  made  after  Lord  had  abandoned  the 
same  and  the  construction  of  the  road,  and  without  the 
knowledge  or  consent  of  the  appellee,  and  that  the  appellee 
had  no  knowledge  that  the  appellant,  or  any  one  else, 
had  claimed  to  have  any  right  or  interest  in  the  subscrip- 
tions, until  immediately  before  the  commencement  of  the 
suit  and  after  the  completion  of  the  road. 

Although  the  paragraph  is  in  some  particulars  different 
from  the  first,  still  we  think,  in  its  main  features,  it  is  the 
same,  and  what  has  been  said  about  that  will  apply  to  this. 

There  may  be  unnecessary  averments  in  both  of  the  par- 
agraphs. Such  averments  in  a  pleading  do  not  necessarily 
make  it  bad.  It  is  alleged  in  both,  however,  that  Lord 
refused  and  declined  to  accept  the  proposed  donation,  aban- 
doned and  gave  up  the  construction  of  the  road,  and  treated 
the  proposition  as  rescinded,  and  that  the  appellee  had  no 
knowledge  that  the  appellants  were  relying  upon  the  pro- 
posed donation,  or  that  Lord  had  ever  assigned  it  at  all. 
They  were  strangers  to  him.  They  took  an  assignment  of 
the  writing  after  Lord  "had  actually  declined  to  accept  it,  and 
after  he  and  the  appellee  had  considered  and  treated  it  as 
not  binding.  We  think  that  the  facts  alleged  constitute  a 
bar  to  the  action. 

The  court  overruled  demurrers  to  replications  alleging 
that  the  appellee  was  estopped  from  making  the  defence,  by 
reason  of  standing  by  and  permitting  the  appellants  to 
expend  their  money  in  the  construction  of  the  road,  etc., 
■with  a  knowledge  that  they  relied  upon  the  donation,  but 
found  for  him  on  the  issues  of  fact  in  the  cause.  As  before 
stated,  the  court  made  a  general  finding  for  the  appellee. 
The  fact  that  such  finding  was  preceded  by  a  special  finding 
and  conclusions  of  law  does  not  change  the  effect  of  the 
general  finding  in  this  case. 

The  judgment  is  affirmed,  with  costs. 
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DaCSUENTS'  Estams.— Exteutar.— Pemr  to  Administer  all  tk*  Atub—Ijtb- 
ten  testamentary  give  the  executor  the  power  and  right  to  administer  ill  the 
property  of  the  testator,  though  apart  of  the  property  ii  not  bequeathed  by  the 
wilt 

Same. — Letters  of  administration  cannot  be  legally  granted  and  confirmed  while 
letters  granted  and  confirmed  to  as  executor  named  in  the  will  are  in  full 


From  the  Morgan  Common  Pleas. 

W.  R.  Harrison  and  W.  S.  Skiriey,  for  appellant. 

Buskirk.  J. — This  is  an  appeal  from  an  order  of  the  court 
below,  confirming  an  appointment  made  by  the  clerk  in 
vacation,  of  the  appellees  as  administrators  of  the  estate  of 
Abner  Cox,  deceased. 

The  tacts  necessary  to  an  intelligible  understanding  of  the 
questions  of  law  arising  in  the  record,  and  which  we  are 
required  to  decide,  will  appear  from  the  special  finding  of    > 
facts,  which  was  rendered  by  the  court  at  the  request  of  the 
parties,  and  is  as  follows : 

"  Come  again  the  parties,  by  their  attorneys  aforesaid,  and 
sow  by  agreement  this  matter  is  submitted  to  the  court  for 
trial  upon  the  record  proofs.  And  the  court,  by  agreement 
of  parties,  makes  the  following  special  finding,  viz.:     That 

Abner  Cox,  Senior,  died  on  the day  of ,  1 86 — > 

testate,  leaving  a  will,  a  copy  of  which  is  set  out  in  objec- 
tions and  exceptions  of  John  Landers ;  and  that  over  and 
above  and  besides  the  property  devised  and  bequeathed  by, 
and  mentioned  in,  the  said  will,  there  was  and  is  belonging 
to  the  estate  of  said  Cox,  and  not  embraced  in  or  disposed 
of  by  said  will,  a  sum  of  not  less  than  twenty  thousand  dol- 
lars, in  money  and  choses  in  action. 

"The  court  further  finds  that  on  the day  of , 

l9 — ,  the  said  will  was  duly  admitted  to  probate,  and  letters 
testamentary  were  issued  thereon  to  said  John  Landers,  in 
the  following  form  :  '  I,  John  Hardwick,  Clerk  of  the  Court 
of  Common  Pleas  for  the  county  of  Morgan,  in  the  State  of 
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Indiana,  do  certify  the  annexed  to  be  a  true  copy  of  the  last 
■  will  of  Abner  Cox,  Senior,  late  of  said  county,  deceased, 
and  of  the  certificate  of  probate,  as  endorsed  thereon;  and 
John  Landers,  having  duly  qualified  and  given  bond  as 
required  bylaw,  as  executor,  is  duly  authorized  to  take  upon 
himself  the  administration  of  said  estate,  according  to  such 
will. 

"'Witness  my  hand  and  the  seal  of  said  court,  the  22A 
■day  of  October,  1871.  John  Habdwick, 

" '  C.  C.  P.  C.  Morgan  county.' 

"  To  said  letters  so  issued  was  attached  a  copy  of  the  will, 
■elsewhere  set  out ;  that  said  Landers  filed  his  bond  as  such 
executor,  to  the  approval  of  the  clerk,  in  the  sum  of  fifty 
thousand  dollars,  and  took  into  bis  custody,  and  still  retains 
in  his  custody,  all  the  money,  personal  estate,  and  choses  in 
action,  of  said  deceased,  under  his  letters  testamentary,  until 
this  time,  as  shown  by  the  records  made  part  of  the  causes 
*  for  not  confirming  said  letters  by  said  Landers,  and  which 
said  letters,  as  shown  by  said  record,  were  confirmed  by  said 
court 

*'  That  afterward,  to  wit,  on  the  day  of  January, 

1873,  letters  of  administration  of  all  said  estate,  except  that 
■embraced  in  the  will,  were  issued  by  the  clerk  of  this  court 
to  Giles  6.  Mitchell  and  Eli  Stone,  who  qualified  and  gave 
bond,  in  all  things  as  by  law  required,  and  were  otherwise 
competent  to  administer  said  estate  and  exercise  said  office 
and  said  trust  And  the  court  finds  that  when  said  letters 
testamentary  were  issued  to  said  Landers,  he  was  not,  is  not 
now,  and  in  the  meantime  has  not  been,  a  resident  of  the 
county  of  Morgan,  wherein  said  estate  is  situated,  and  wherein 
the  said  Cox  resided  at  the  time  of  his  death.  Upon  the 
foregoing  facts,  the  court  finds  and  concludes,  as  a  matter  of 
law,  that  said  Landers,  is  not,  hy  virtue  of  said  letters  testa- 
mentary, entitled  to  administer  any  of  said  estate  of  said 
Cox  not  embraced  in  the  said  will,  and  mentioned  and 
described  above  as  being  not  less  than  twenty  thousand  dot- 
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lars;   and  that    the  aforesaid  appointment  and  letters  of 
administration,  made  and  issued  to  the  said  Mitchell  and  . 
Stone,  should  be  confirmed,  approved,  and  ratified ;  which, 
is  now  by  the  court  accordingly  done. 
,    "To  all  of  which  rulings,  and  findings,  and  matters  of  law,, 
said  Landers  excepts. 

"Therefore  it  is  ordered  and  adjudged  by  the  court,  that 
die  granting  of  letters  of  administration  by  the  clerk  of  this 
court,  in  vacation,  to  Giles  B.  Mitchell  and  Eli  Stone,  in  the 
estate  of  Abner  Cox,  deceased,  be  in  all  things  confirmed." 

The  appellant  has  assigned  for  error  the  action  of  the 
court  in  confirming  the  appointment  of  the  appellees  as 
administrators  of  the  estate  of  the  said  Abner  Cox,  deceased. 

The  principal  questions  arising  in  the  record  may  be  thus 
stated: 

1.  Did  the  letters  testamentary,  granted  to  Landers  as 
executor  of  the  will  of  Abner  Cox,  deceased,  give  him  the 
power  and  right  to  administer  the  property  other  than  that 
specifically  bequeathed  by  the  will  ? 

2.  Could  letters  of  administration  be  legally  granted  and 
confirmed,  while  the  letters  granted  and  confirmed  to  the 
executor  named  in  the  will  were  in  full  force  and  vigor? 

3.  If  both  of  the  above  propositions  should  be  decided 
adversely  to  appellant,  do  the  facts  set  up  by  appellant 
estop  the  heirs  of  said  decedent,  and  all  persons  claiming 
the  right  to  administer  in  their  behalf,  from  so  administer- 
ing ? 

The  solution  of  the  first  two  propositions  mainly  depends 
upon  the  construction  of  the  act  relating  to  the  settlement 
of  decedents'  estates. 

It  is  provided  by  the  first  section  of  said  act,  that  after 
the  expiration  of  ten  days  from  the  time  when  the  existence 
of  a  will  shall  have  been  made  known,  and  it  shall  have 
been  duly  admitted  to  probate,  the  proper  clerk  shall  issue 
letters  testamentary  thereon  to  the  persons  named  therein 
as  executors,  who  shall  qualify,  unless,"  etc.  (Then  follows 
exceptions,  as  to  married  women,  persons  under  age,  infa- 
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mous  by  reason  of  having  been  convicted  of  crime,  and 
incompetent  by  reason  of  improvidence,  habitual  drunken- 
ness, or  other  incapacity.) 

The  sixth  section  is :  "  If  there  be  no  person  named  in 
the  will  as  executor,  or  if  those  named  therein  have  failed 
to  qualify,  have  renounced,  or  have  removed,  letters  of  admin- 
istration, with  the  will  annexed,  shall  be  granted  by  the 
proper  clerk  or  court  to  any  competent  residuary  legatee 
named  in  such  will,  willing  to  accept,  or  if  there  be  none 
willing  to  accept,  then  to  a  competent  specific  legatee,  or  if 
there  be  none  such  willing  to  accept,  then  to  any  competent 
person,  under  the  same  regulations  as  in  granting  letters  of 
administration  in  case  of  intestacy."  - 

The  seventh  section  is  as  follows : 

"  Sec.  7.  After  the  expiration  of  fifteen  days  from  the 
death  of  an  intestate,  the  proper  clerk  or  court  having  exam- 
ined the  person  applying  for  letters,  and  such  persons  as 
may  be  deemed  proper  to  be  examined,  under  oath,  touch- 
ing the  time  and  place  of  the  death  of  the  intestate,  whether 
he  left  a  will,  and  concerning  the  qualifications  of  such  per- 
son, and  there  being  no  such  will,  shall  grant  letters  of 
administration  in  their  order :  first,  to  the  widow ;  second, 
to  the  next  of  kin ;  third,  to  the  largest  creditor  residing  in 
the  State ;  and,  fourth,  if  no  person  thus  entitled  to  admin- 
ister shall  apply  within  thirty  days  after  the  death  of  the 
intestate,  the  clerk  or  court  shall  appoint  a  competent 
inhabitant  of  the  county,  to  whom  the  letters  shall  issue." 

The  thirteenth  section  provides,  for  the  appointment  of 
special  administrators*' 

The  fifteenth  section  declares  who  shall  be  an  executor 
de  son  tort. 

The  sixteenth  section  provides  that  "if  any  executor, 
administrator  with  the  will  annexed,  or  administrator,  shall 
die,  resign,  remove  from  the  State,  or  his  authority  be 
revoked,  or  superseded,  the  remaining  executor  or  adminis- 
trator shall  complete  the  administration  of  the  estate  ;  but, 
if  no  such  executor  or  administrator  be  remaining  in  the 
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State,  the  proper  clerk  or  court  shall  grant  letters  of  admin- 
istration, or  of  administration  with  the  will  annexed,  to  any 
person  entitled  thereto,  under  the  same  regulations  as  in 
case  of  issuing  the  original  letters ;  and  which  administra- 
tor, or  administrator  with  the  will  annexed,  thus  appointed 
de  bonis  non,  shall  have  the  same  rights,  and  be  subject  to  the 
same  liabilities,  as  the  executor  or  administrator  Gist 
appointed." 

If  there  is  an  executor  named  in  the  will,  he  must  be 
appointed,  if  willing  to  serve. 

An  administrator,  with  the  wilt  annexed,  can  be  appointed 
in  the  following  cases : 

1.  When  there  is  no  person  named  in  the  will  as  execu- 
tor. 

2.  When  those  named  in  the  will  have  failed  to  qualify. 

3.  When  those  named  as  executors  have  renounced  the 
right  to  administer. 

4.  When  the  executor  named  in  the  will,  and  who  has 
been  appointed,  has  been  removed. 

It  is  expressly  declared  in  the  seventh  section,  that  no  admin- 
istrator can  be  appointed  when  there  is  a  will.  Whenever 
there  is  a  will,  there  must  be  either  an  executor  or  administra- 
tor with  the  will  annexed.  The  only  difference  between  an 
executor  and  an  administrator  with  the  will  annexed  con- 
sists in  their  mode  of  appointment.  The  one  is  designated 
by  the  testator,  and  .appointed  by  the  clerk  or  court  The 
other  is  appointed  by  the  clerk  or  court.  In  the  appoint- 
ment of  an  administrator  with  the  will  annexed,  preference 
is  to  be  given,  first,  to  a  competent  residuary  legatee;  second, 
to  a  specific  legatee ;  and,  third,  then  to  any  competent  per- 
son, under  the  same  regulations  as  to  granting  letters  of 
administration  in  case  of  intestacy ;  that  is  to  say,  first,  to 
the  widow ;  second,  to  the  next  of  kin ;  third,  to  the  largest 
creditor  residing  in  the  State ;  and  fourth,  to  some  compe- 
tent inhabitant  of  the  county.  This  view  is  greatly  strength- 
ened by  the  sixteenth  section.  By  that,  if  an  executor,  or 
administrator  with  the  will  annexed,  shall  die,  resign,  remove 
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from  the  State,  or  has  his  authority  revoked  or  superseded, 
-an  administrator  dt  bonis  non  with  the  will  annexed  must  be 
appointed;  but  if  the  office  of  an  administrator  becomes 
vacant  from  any  of  the  above  causes,  another  administrator 
is  appointed,  and  the  administrator  de  bonis  non  with  the  will 
-annexed  has  the  same  rights,  and  is  subject  to  the  same  lia- 
bilities, as  the  original  executor  or  administrator  with  the  will 
annexed,  while  the  administrator  has  the  same  rights,  and  is 
subject  to  the  same  liabilities,  as  the  original  administrator ; 
that  is  to  say,  the  one  settles  the  estate  under  the  will,  while 
the  other  does  it  under  the  statute. 

The  statute  in  question,  after  providing  for  the  appoint- 
ment of  executors,  administrators,  administrators  with  the 
will  annexed,  administrators  de  bonis  non  with  the  wilt 
annexed,  and  administrators  de  bonis  non,  proceeds  to  declare 
the  force  and  effect  of  such  letters,  and  the  power  and 
^authority  of  the  person  appointed.  The  seventeenth  section 
is  as  follows :  "  Such  letters,  issued  from  a  court  of  com- 
petent jurisdiction,  shall  be  conclusive  evidence  of  the  author- 
ity of  the  person  to  whom  they  are  granted,  until  super- 
iseded  or  revoked,  and  shall  extend  to  all  the  decedent's 
estate." 

The  various  provisions  of  the  statute  are  consistent  with 
each  other,  and  make  a  perfect  and  harmonious  system. 
Whenever  there  is  a  will,  there  must  be  either  an  executor 
or  administrator  with  the  will  annexed.  When  there  is  no 
will,  there  must  be  an  administrator.  There  cannot  be,  in  the 
same  estate,  both  an  executor,  or  an  administrator  with  the 
will  annexed,  and  an  administrator.  The  executor  is  suc- 
ceeded by  the  administrator  with  the  will  annexed,  and  the 
administrator  with  the  will  annexed  is  succeeded  by  the 
.administrator  de  bonis  non  with  the  will  annexed-  They  all 
act  under  and  in  pursuance  of  the  will.  When  there  is  no 
will,  an  administrator  is  appointed  and  is  succeeded  by  an 
-administrator  dt  bonis  non,  and  they  act  under  and  in  pursu- 
-ance  of  the  statute.  The  seventeenth  section  relates  to  all 
•of  these  several  kinds  of  letters.    It  says :     "Such  letters, 
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issued  from  a  court  of  competent  jurisdiction,  shall  be  con- 
clusive evidence  of  the  authority  of  the  person  to  whom 
•  they  are  granted,  until  superseded  or  revoked,  and  shall 
extend  to  all  the  decedent's  estate."  That  is  to  say,  when, 
there  is  a  will,  there  shall  beeither  an  executor  or  an  adminis- 
trator with  the  will  annexed,  and  his  authority  shall  extend- 
to  and  embrace  all  the  property  of  the  decedent,  without 
reference  to  whether  it  is  all  disposed  of  by  the  will  or  not ; 
and  when  there  is  no  will,  there  is  simply  an  administrator,, 
whose  authority  extends  to  and  embraces  all  the  property  of 
which  the  decedent  died  possessed.  Under  such  a  construc- 
tion, there  will  be  no  confusion.  The  entire  estate  is  in  the 
hands  of  one  person.  If  there  was  an  executor,  or  admin- 
istrator with  the  will  annexed,  and  an  administrator,  in  the 
same  estate,  the  utmost  confusion  would  result.  Against 
whom,  in  such  a  case,  would  a  creditor  file  his  claim  ?  In. 
what  manner  would  distribution  be  made,  and  how  could 
advancements  be  adjusted?  Aside  from  the  inconvenience, 
confusion,  and  embarrassment  resulting  from  two  persons- 
acting  in  antagonism,  the  expense  would  be  so  enormous  as 
to  consume  an  ordinary  estate. 

The  views  we  have  expressed  are  in  accordance  with  the 
law  defining  the  powers  and  declaring  the  liabilities  of  exec- 
utors and  administrators.  In  I  Williams  Executors,  546,  the 
rule  in  England  is  stated  thus :  "  The  general  rule  is,  that 
all  goods  and  chattels,  real  and  personal,  go  to  the  executor 
or  administrator ;  the  whole  of  the  personal  estate  vests  in_ 
the  executor  or  administrator."  The  same  author,  in  vol.  2„ 
p.  775,  says,  "  Executors  have  absolute  power  of  disposal  of 
the  whole  personal  estate." 

Redfield  on  Wills,  vol.  2,  sec.  2,  p.  59,  says :  "  The 
mere  nomination  of  an  executor,  without  making  any  dis- 
position of  one's  estate,  or  giving  any  other  directions  what- 
ever,  will  constitute  a  will,  and  render  it  necessary  that  the 
instrument  be  established  in  the  probate  court" 

Granting  letters  testamentary  or  of  administration  is  a. 
judicial  act ;  and  where  the  court  which  has  granted  them. 


NOVEMBER  TERM,  1873. 


Holton  v.  McConnick  et  a/. 


had  jurisdiction,  individuals  aad  courts  of  justice  are  bound 
to  respect  the  authority  of  the  letters,  and  to  presume  that: 
all  the  requisite  steps  have  been  rightly  performed,  Ray  v. 
Doughty,  4  Blackf.  115. 

The  appellant  was  nominated  executor  in  the  will.  Let- 
ters testamentary  were  issued  to  him  by  the  clerk,  and  such 
appointment  was  confirmed  by  the  court.  He  gave  bond  to- 
the  acceptance  of  the  court  and  entered  upon  the  discharge 
of  the  duties  of  the  trust.  His  authority  has  not  been 
revoked  or  his  letters  superseded.  If  such  were  the  case, 
an  administrator  with  the  will  annexed  would .  have  to  be 
appointed,  and  not  merely  an  administrator. 

In  our  opinion,  the  clerk  possessed  no  power  to  appoint 
the  appellees  administrators,  and  the  court  erred  in  confirm- 
ing such  appointment. 

The  conclusion  reached  renders  it  unnecessary  to  consider 
the  question  of  estoppel  discussed  by  counsel. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is, 
remandert,  with  directions  to  the  court  below  to  set  aside 
the  appointment  of  the  appellees  as  administrators  of  such, 
estate. 


Holton  v,  McCokmiok  ex  al. 

PROMISSORY  N<mz<— Action  Against  Assignor. — Non- Residence  of  Maker<~ 
Diligence. — Where  the  maker  of  a  promissory  note,  after  the  assignment 
thereof  and  before  the  right  of  action  thereon  matures,  becomes  a  non-resi- 
dent of  the  State,  the  holder  may  proceed  against  the  assignor. 

Sure. — Pleading. — In  an  action  by  the  assignee  against  the  assignor  of  a  promia- 
lory  note,  an  allegation  in  the  complaint  that  the  maker  of  (he  note,  since  the. 
indorsement  by  the  defendant  and  before  the  note  became  doe,  left  the  State 
of  Indiana,  is  not  equivalent  to  an  averment  that  the  maker  became  a  non- 
resident of  the  State. 

Saks. — Undertaking  of  Assignor. — Parol  Evidence. — The  assignor  of  a  prom- 
issory note,  where  the  indorsement  is  either  in  full  or  in  blank,  undertakes  to 
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pay  the  note,  if,  after  due  diligence,  it  cannot  be  collected  from  the  nudttr; 
and  this  liability  cannot  be  varied  or  qualified  \rj  a  parol  agreement  limult*. 
neotu  with  the  indorsement. 

,      From  the  Lake  Common  Pleas. 

'       y.  Barnard  and  M.  C.  Barnard,  for  appellant 

Buskirk,  J. — This  was  an  action  by  the  appellees,  as 
assignees,  against  the  appellant,  as  payee  and  assignor  of  a 
promissory  note  executed  by  Lawrence  Metz. 

The  cause  originated  before  a  justice  of  the  peace,  where 
Judgment  was  rendered  for  the  appellees.  The  appellant 
appealed  to  the  common  pleas,  where  judgment  was  again 
rendered  for  the  appellees.  The  court  overruled  a  motion 
for  a  new  trial  and  rendered  a  judgment  on  the  rinding. 
The  appellant  moved  in  arrest  of  judgment,  upon  the  ground 
that  the  complaint  did  not  contain  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  appellant,  but  the  motion 
"Was  overruled,  and  an  exception  taken.  The  evidence  is  not 
in  the  record. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  in  arrest  of  judgment,  and  the  sustaining  of  the 
demurrer  to  the  first  paragraph  of  the  answer. 

The  first  question  presented  is,  whether  the  court  erred  in 
-overruling  the  motion  in  arrest  of  judgment 

The  objection  urged  to  the  complaint  is,  that  it  does  not 
show  any  valid  excuse  for  failing  to  use  due  diligence  to 
collect  the  note  from  the  maker.  It  is  conceded  that  no  - 
action  was  brought  against  the  maker.  Nor  is  it  pretended 
that  he  is  insolvent.  The  excuse  offered  for  failing  to  sue 
the  maker  is  as  follows :. 

"That  said  note  is  due  and  unpaid,  and  that  the  maker 
thereof,  Lawrence  Metz,  has,  since  the  indorsement  thereof 
by  the  defendant  and  before  the  said  note  became  due,  left 
the  State  of  Indiana." 

It  was  held  by  this  court  in  Bernitz  v.  Stratford,  22  Ind. 
,320,  that  where  the  maker,  after  the  assignment  and  before 
the  bringing  of  the  action,  becomes  a  non-resident  of  the 


NOVEMBER  TERM,  1873. 


Holton  i>.  McComiick  it  al. 


State,  due  diligence  does  not  require  of  the  holder  that  he- 
should  pursue  thfi  maker  out  of  the  State ;  and  it  was  further 
held  that  if  the  maker  becomes  a  non-resident  of  the  State, 
but  leaves  property-  in  the  State  -which  might  be  reached  by 
attachment,  due  diligence  did  not  require  a  resort  to  such- 
proceedings  in  attachment 

Counsel  for  appellant  concede  this  to  be  the  settled  rule 
in  this  State,  but  earnestly  contend  that  the  averment  in  the 
complaint,  that  the  maker  had  left  the  State,  was  not  equiv- 
alent to  an  allegation  that  he  had  become  a  non-resident  of 
the  State.  It  is  argued  that  it  is  not  shown  that  he  had; 
moved  from  the  State,  or  that  he  remained  away  and  was 
absent  when  the  action  was  commenced;  that  it  might  be- 
inferred  from  the  averment  that  he  had  only  left  the  State 
one  day  and  returned  the  next,  or  that  he  had  left  the  State- 
temporarily  on  business.  The  position  contended  for  is,  that 
it  should  appear  that  the  maker  had  become  a.  non-resident 
of  the  State,  and  not  subject  to  the  jurisdiction  of  the  courts- 
of  the  State.  We  think  the  true  rule  is,  that  so  long  as  the 
maker  continues  subjectto  the  jurisdiction  and  process  ofthe- 
courts  of  this  State,  the  assignee  must  exhaust  the  legal  reme- 
dies against  him,  before  he  can  sue  the  assignor,  unless  he  can: 
show  that  by  reason  of  the  insolvency  of  the  maker  an  action 
would  be  unavailing.  When  a  person  has  removed  from  the- 
State,  with  the  honest  purpose  of  residing  elsewhere,  and  con- 
tinues absent,  he  has  become  a  non-resident  and  is  not  subject 
to  the  jurisdiction  and  process  of  the  courts  ef  this  State, 
unless  he  returns  to  the  State  where  the  process  might  be  served 
upon  him,  and  it  is  unreasonable  to  require  an  assignee  to 
pursue  him  into  another  state  and  sue  him  there.  This  would 
put  him  to  unreasonable  expense  and  inconvenience,  as  he 
would  be  required  to  give  security  for  costs.  A  temporary 
absence  on  business  or  pleasure  will  not  produce  a  change  of 
residence.  We  do  not  think  that  the  allegation  that  the  maker 
had  left  the  State  was  equivalent  to  an  averment  that  he  was 
a  non-resident  of  the  State  at  the  time  when  the  action  was 
commenced.    Less  strictness  is  required  in  actions  before 
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justices  than  in  the  circuit  court,  but  this  relates  more  to 
matters  of  form  than  of  substance. 

We  think  the  court  erred  in  overruling  the  motion  in 
arrest  of  judgment.  The  sufficiency  of  the  complaint  was 
■called  in  question  by  the  demurrer  to  the  answer,  which 
should  have  been  carried  back  and  sustained  to  the  com- 
plaint. 

The  first  paragraph  of  the  answer,  to  which  a  demurrer 
■was  sustained,  was  as  follows : 

"The  defendant,  for  answer  to  complaint  of  plaintiffs, 
•says,  the  note  set  out  therein  was  executed  to  James  G.  Hol- 
ton  by  Frank  Tillotson's  order ;  that  there  was  no  considera- 
tion whatever  moving  between  said  Metz  and  said  Holton, 
but  the  note  was  so  executed  by  the  order  of  Frank  Tillot- 
-son  aforesaid ;  and  the  said  defendant  further  says  that  he 
•indorsed  said  note  a  long  time  after  the  agent  of  said  plain- 
tiffs had  received  said  note ;  that  said  note  was  turned  over 
to  John  H.  Prior  by  said  Tillotson,  and  after  said  note  was 
so  turned  over  to  him,  he  requested  said  defendant  to  endorse 
it ;  that  defendant  did  so  only  for  the  purpose  of  passing  title 
to  the  same,  and  not  to  become  responsible  for  its  payment; 
wherefore "  defendant  demands  judgment" 

It  was  held  by  this  court  in  Odam  v.  Beard,  I  Blackf. 
191,  that  an  unqualified  assignment  in  full  of  a  note  could 
not  be  controlled  by  parol  evidence  of  an  agreement  that  the 
assignment  was  without  recourse,  and  reference  was  made  to 
several  English  cases  as  supporting  the  ruling. 

In  Wilson  v.  Black,  6  Blackf  509,  the  question  arose 
■whether  the  legal  effect  of  a  blank  indorsement  made  by  the 
payee  of  a  promissory  note  could  be  controlled  by  parol 
^evidence. 

Dewey,  J.,  after  referring  to  the  above  case  and  the  cases 
therein  cited,  says  : 

"  The  only  difference  between  those  cases  and  this  is,  that 
■in  them  the  indorsements  were  in  full,  and  here  the  indorse- 
ment was  originally  in  blank.  But  this  is  a  difference  in 
form  only.    The  liability  of  an  tndorser  under  both  modes 
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■of  transfer  is  precisely  the  same — to  pay  the  note  if,  after 
-due  diligence,  it  cannot  be  collected  of  the  maker.  This 
liability  is  not  expressed  in  terms  in  a  full  indorsement  any 
more  than  it  is  in  a  blank  one;  it  is  an  implication  of  Jaw 
arising  from  each ;  it  is  the  legal  effect  of  a  written  contract 
consisting  both  of  the  note  and  the  indorsement,  and  cannot, 
in  our  opinion,  in  either  case,  be  varied  or  qualified  by  a 
-parol  agreement  simultaneous  with  the  indorsement." 

The  ruling  in  the  above  case  has  been  steadily  adhered  to 
in  the  following  cases :  Blair  v.  Williams,  7  Slackf.  1 32  ;  Har- 
vey v.  Laflin,  2  Ind.  477 ;  Smith  v.  Stevens,  3  Ind.  332 ;  Bea- 
gles v.  Sefton,  7  Ind.  496 ;  Hiatt  v.  Simpson,  8  Ind.  256 ; 
Yore  v.  Hurst,  13  Ind.  551 ;  Sillv,  Leslie,  16  Ind.  236;  Sny- 
der v.  Oatman,  16  Ind.  265  ;  McGaughey  v.  Elliott,  18  Ind. 
I2i ;  Drake  v.  MarkJt,  21  Ind.  433  ;  Dale  v.  Moffitt,  22  Ind. 
113;  McClintic's  Adm'rv.  Cory,  22  Ind.  170;  Oilerv.  Gard, 
23  Ind.  212;  Campbell  v.  Robbins,  29  Ind.  271;  The  Presi- 
dent and  Trustees  of  Hartsville  University  v.\Hamilton,  34 
Ind.  506;  Roberts  v.  Masters,  40  Ind.  461. 

Counsel  for  appellant  recognize  the  existence  of  the  rule 
in  this  State,  as  above  stated,  and  seem  to  concede  that  it 
is  correct  where  the  indorsement  is  in  full,  but  contend  that 
the  rule  when  applied  to  a  blank  indorsement  is  against  the 
-weight  of  modern  decisions,  and  reference  is  made  to  the 
following  cases :  Ross  v.  Espy,  66  Penn.  St.  481 ;  Barclay  v. 
Weaver,  19  Pa.  St.  396 ;  Lewis  v.  Brekme,  33  Maryland,  412 ; 
Sturtevant  v.  Randall,  53  Maine,  149;  Susquelianna  Bridge 
and  Bank  Co.  v.  Evans,  4  Wash.  C.  C.  480. 

An  examination  of  the  above  cases  discloses  the  fact  that 
the  actions  were  based  upon  notes  governed  by  the  law 
.merchant,  and  where  the  indorsements  were  made  before  the 
notes  were  negotiated,  and  parol  evidence  was  admitted  to 
show  whether  the  indorsers  intended  to  assume  the  liability 
■of  makers  or  indorsers.  Such  is  the  well  settled  doctrine  in 
this  State.  A  very  full  collection  of  the  cases  illustrating  - 
this  doctrine  will  be  found  in  Roberts  v.  Masters,  40  Ind.  461. 
This  principle  has  no  application  to  the  present  case,  where 
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the  payee  of  a  promissory  note  after  its  execution  indorse* 
It  In  such  case,  it  is  conclusively  presumed  that  he  intended 
to  assume  the  liability  of  an  indorser,  and  parol  evidence  is 
not  admissible  to  show  that  he  did  not  intend  to  assume  such 
liability  or  to  vary  the  legal  effect  of  such  indorsement;  but 
where  a  party  places  his  name  on  the  back  of  a  note,  creat- 
ing a  liability  in  favor  of  the  payee,  the*  presumption  is,  that 
he  intends  to  assume  the  liability  of  an  indorser,  and  noth- 
ing more.  This  presumption,  however,  may  be  controlled 
by  parol  evidence  showing  that  he  intended  to  assume  the 
liability  of  a  maker,  in  which  case  he  will  be  regarded  as  a 
maker,  according  to  the  terms  of  the  note. 

But  if  the  above  cases  were  in  conflict  with  the  decisions 
in  this  State,  we  would  not  feel  ourselves  justified  in  over- 
ruling our  decisions.  The  rule  has  been  too  long,  estab- 
lished, and  too  firmly  adhered  to,  to  change  it.  ' 

The  judgment  is  reversed,  with  costs  ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  filed  to  the  answer  to  the  complaint. 


Potter  v.  Earnest. 


PlMDINO. — Facta  averred  in  one  paragraph  of  a  pleading  cannot  be  adopted, 
and  made  a  put  of  another  paragraph  by  reference;  such  facts  moat  be  set  out 
by  averments. 

Promissory  NOTE. —  ferial  Condition. — A  verbal  condition  cannot  be  annexed 
to  a  promissory  note. 

Consideration. — Bastardy. — If  a  promissory  note  be  made  to  the  mother 
of  a  bastard  child  far  the  support  of  the  child,  under  a  state  of  facts  consti- 
tuting a  valid  consideration  for  the  note,  the  death  of  (he  child  afterward 
will  not  defeat  the  collection  of  the  note*  on  the  ground  of  a  partial  failure  of 
the  consideration. 

Same. — Bmiardy. — To  a,  suit  upon  a  promistory  note,  an  answer  by  that 
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maker,  tint  the  payee  claimed  to  be  pregnant  with  a  bastard  child  by  the 
■on  of  the  maker,  and  rtlyicg  upon  such  statements  .he  mode  the  note  for 
the  sole  purpose  of  maintaining  tha  child,  and  this  was  the  only  consider- 
ation, shows  that  the  note  was  given  without  consideration,  and  the  answer 
it  good  on  demurrer. 

From  the  Wayne  Common  Picas.  * 

T.  %  Study,  for  appellant. 

G.  Holland  and  C.  C.  Binktey,  for  appellee. 

Osborn,  J. — -The  appellee  instituted  an  action  against  the 
appellant  upon  a  promissory  note  for  one  hundred  and  fifty 
dollars  made  by  the  latter  to  Mary  E.  Venard,  which  had 
been  endorsed  to  htm. 

The  appellant  answered,  1st  The  general  denial;  2d. 
That  the  payee  of  the  note  claimed  to  be  pregnant  with  a 
bastard  child,  and  that  the  son  of  the  appellant  was  the 
father  of  the  child ;  that  relying  upon  the  statement  that  she 
was  so  pregnant  by  his  son,  for  the  sole  purpose  of  provid- 
ing for  the  maintenance,  support,  and  education  of  the  child* 
when  the  same  should  be  born,  he  executed  the  note  with 
four  others,  amounting  in  the  aggregate  to  six  hundred  and 
fifty  dollars,  of  which  sum  he  alleges  that  he  has  paid  two 
hundred  and  fifty  dollars;  that  the  child  died  ten  days  after 
it  was  born ;  and  that  the  sum  of/wo  hundred  and  fifty  dol- 
lars already  paid  far  exceeded  the  whole  amount  of  expense 
incurred  in  and  about  the  maintenance,  support,  care, 
and  attention  given  to  the  child.  It  is  averred  that  the 
notes  were  given  exclusively  for  the  purpose  of  securing  the 
support  and  education  of  the  bastard  child  and  lor  no  other 
purpose  or  consideration. 

The  third  paragraph  adopts  and  makes  the  whole  of  the 
second  a  part  of  it  and  alleges  in  addition,  that,  at  the  time 
of  the  execution  of  the  notes,  it  was  expressly  agreed 
between  him  and  the  payee  that  if  the  child  should  be  born 
dead,  or  should  die  within  a  short  time  after  being  born, 
and  should  not  occasion  much  expense  and  trouble,  he 
should  be  required  to  pay  only  three  hundred  dollars.  It 
Vol.  XLV.— 27 
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Is  alleged  that  he  has  already  paid  two  hundred  and  fifty 
dollars  and  offers  to  confess  judgment  for  the  remainder  of 
the  three  hundred  dollars  and  the  costs  of  the  action  and 
reasonable  attorney's  fees.  It  is  then  averred  that  the  child 
lived  only  ten  days  and  was.  but  little  expense  and  trouble. 

Separate  demurrers  were  filed  and  sustained  to  the  second 
and  third  paragraphs  of  the  answer,  to  which  exceptions 
were  taken.  The  cause  was  tried  by  the  court,  who  found 
for  the  appellee  and  rendered  final  judgment  on  the  finding 
for  the  amount  of  the  note,  with  interest  and  costs. 

The  only"  error  assigned  is  in  sustaining  the  demurrers  to 
the  second  and  third  paragraphs  of  the  answer. 

The  third  paragraph  of  the  answer  was  clearly  bad.  It  con- 
tains no  allegation  concerning  the  consideration  for  which  the 
note  was  given.  It  was  not  sufficient  to  adopt  the  averments 
in  the  second.  The  facts  could  only  become  a  part  of  the  par- 
agraph by  setting  them  out  by  averments.  Mason  v.  Weston, 
29  Ind.  561 ;  Day  v.  Vallette,  25  Ind.  42;  Leabo  v.  Detruk, 
18  Ind.  414.  A  verbal  condition  cannot  be  annexed  to  a 
promissory  note.  Swank  v.  Nichols'  Adm'r,  24  Ind.  199 ;  Day- 
huff  v.  Day  huff's  Adm'r,  27  Ind.  158;  Mohan  v.  Sherman,  7 
Blackf.  378;  Harvey  v.  Lafiin,  2  Ind. 477;  M'Clintic's  Adm'r 
v.  Cory,  22  Ind.  170;  Nta/tv.  Simpson,  S  Ind.  256. 

The  manner  In  which  the  facts  are  alleged  in  the  second 
paragraph  was  calculated  to  create  the  impression  that  the 
appellant  pleaded  them  as  a  partial,  and  not  as  a  total  failure 
of  the  consideration  of  the  note.  If  there  was  a  valid  con- 
sideration for  the  note  when  it  was  given,  we  do  not  think 
the  death  of  the  child  as  alleged  in  the  answer  would  defeat 
the  collection  of  the  note,  on  the  ground  of  a  partial  failure 
of  consideration.  It  was  a  risk  assumed  by  the  payee.  No 
one  could  tell  how  long  the  child  might  need  care,  or  how 
much  it  would  cost  to  maintain  and  educate  it  The  amount 
of  the  several  notes  given  was  the  sum  which  the  appellant 
agreed  to  give  for  those  purposes. 

The  appellant,  however,  insists  that  the  notes  were  given 
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■without  any  consideration  whatever,  and  that  the  facts  alleged 
in  the  answer  show  it. 

The  allegations  in  the  answer  are,  that  the  payee  claimed 
to  be  pregnant  with  a  bastard  child  by  the  son  of  the  appel- 
lant; that  relying  upon  the  truth  of  her  statement,  he  gave 
the  notes  for  the  sole  purpose  of  providing  for  the  mainten- 
ance, support,  and  education  of  the  child,  and  that  was  the 
sole  purpose  and  consideration  of  the  notes.  According  to 
the  averments,  he  had  no  purpose  to  and  did  not  settle  any 
-claim  of  the  payee  against  his  son.  Her  right  to  prosecute 
under  the  bastardy  act  was  in  no  manner  compromised,  set- 
tled, or  postponed.  It  was  a  naked  gratuity  on  the  part  of 
the  appellant  to  furnish  the  amount  to  her  for  the  education, 
maintenance,  and  support  of  the  natural  child  of  his  son. 
He  was  under  no  legal  obligations  to  aid  in  its  support.  He 
gained  nothing,  and  she  lost  nothing,  by  the  transaction.  She 
neither  surrendered  nor  postponed  her  claim  or  right  to  pros- 
ecute the  alleged  father  of  the  child. 

In  Hurler  v.  Johnson,  16  Ind.  271,  it  was  held  that  a  note 
given  by  the  father  of  the  bastard  child,  in  consideration  of 
the  promise  of  the  mother  not  to  prosecute,  was  valid  and 
collectible.  In  Garriotl's  Ex'r  v.  Abbott,  28  Ind.  9,  it  was  held 
that  a  note  given  to  procure  the  release  of  his  son,  then  under 
arrest,  under  a  prosecution  for  bastardy,  and  a  dismissal  of 
the  proceedings  by  the  mother,  and  her  satisfaction  as  pro* 
vided  by  statute,  was  valid;  and  in  Abstere  v.  Mather,  27 
Ind.  381,  it  was  held  that  an  agreement  not  to  institute  a 
prosecution  for  bastardy  was  a  good  consideration  for  a 
promise  to  pay  a  sum  of  money  by  one  charged  with  being 
the  father  of  a  bastard  child. 

Those  cases  do  not  support  the  position  of  the  appellee, 
because  the  notes  mentioned  in  the  answer,  including  the  .; 
one  in  suit,  were  not  given  to  prevent  a  prosecution  or  to 
release  the  father  of  the  child,  or  in  settlement  of  a  claim 
against  the  father.  It  would  have  been  no  defence  to  the 
■  notes  that  the  payee  had,  after  their  execution,  commenced 
proceedings  against  the  son  of  the  appellant  under  the 
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bastardy  act.  Neither  would  the  execution  or  the  pay- 
ment of  the  notes  avail  the  father  of  the  child  as  a  defence 
in  such  prosecution. 

The  giving  of  the  notes-being  only  a  gratuity  on  the  part 
of  the  appellant,  the  second  paragraph  of  the  answer  was 
good,  and  the  demurrer  to  It  should  have  been  overruled. 

Promises  which  are  wholly  gratuitous  are  void  for  want 
of  consideration ;  for  however  obligatory  they  may  be  in 
morals  or  in  honor,  inasmuch  as  they  are  not  founded  upon 
any  injury  or  privation  to  the  promisee  or  any  benefit  to 
the  promisor,  they  are  not  regarded  by  the  law  as 
legal  and  valuable  considerations.  Story  Con.,  sec  453; 
Mills  v.  Wyman,  3  Pick.  207  ;  Thome  v.  Dcas,  4  Johns.  84 ; 
Chitty  Con.  51-2;  Leonardv.  Vrtdenburgk,  8  Johns.  29,30; 
Temuyv. Prince, 4  Pick. 385-7 ;  Scknellv. NeU,\?  Ind.  29-32; 
Hill  v.  Buckminster,%  Pick.  391 ;  Fink  v.  Cox,  18  Johns.  145 ; 
Bingham  v.  Kimball,  17  Ind.  396. 

In  Hill  v.  Buckminster,  supra,  the  note  was  given  by  the 
maker  to  his  sister  in  consideration  that  her  father  had 
bequeathed  to  her  a  smaller  portion  of  his  estate  than  to 
the  maker,  and  it  was  held  void  for  the  want  of  considera- 
tion. In  Fink  v.  Cox,  supra,  it  was  held  that  a  note  given  by 
a  father  to  his  son  intending  it  as  a  gift,  because  he  was  not 
so  wealthy  as  his  brothers,  and  had  met  with  losses,  was  not 
a  valid  claim  against  the  estate  of  the  maker.  The  court, 
on  page  149,  says  that  no  action  can  be  sustained  on  an  exec- 
utory contract,  unless  the  consideration  for  the  promise  is 
a  valuable  one  for  the  benefit  of  the  promisor  or  to  the 
trouble,  loss,  or  prejudice  of  the  promisee. 

The  judgment  of  the  said  Wayne  Common  Pleas  is 
■  reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  the  court  below  to  overrule  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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IsLEV  ET  AL.  V,    HUBER  ET  UX. 

.ASSAULT  AND  Batteky.—  Justification  iy  Officer. — In  an  action  brought 
by  husband  and  wife  for  an  assault  and  battery  on  the  wife,  a  plea  of  justifi- 
cation alleging  that  one  of  the  defendants  was  a  sheriff  and  held  a  writ  of 
possession  for  execution  against  the  husband  and  another  person,  and  alleging 
<that  possession  being  refused,  the  sheriff  and  the  other  defendant!  at  the 
request  of  the  sheriff  only  removed  the  wife  from  the  dwelling,  etc,  without 
showing  that  the  premises  from  which  the  was  thus  removed  were  the  same 
premises  described  in  the  writ  of  possession,  is  bad. 

Sum. — Pleading, — Reply. — A  reply  in  such  case  by  the  wife,  that  she  was,  at 
the  time  complained  of,  in  the  separate  and  lawful  possession,  in  her  own 
right,  of  the  real  estate  described  in  the  writ  of  possession  against  her  hus- 
band, under  a  deed  from  a  certain  former  owner  of  the  premises,  raises  die 
question  of  the  right  of  the  wife  to  hold  possession  of  the  premises. 

From  the  Tippecanoe  Civil  Circuit  Court. 

G,  O.  Bekm,  A.  O.  Behm,  S.  A.  Huff,  and  B.  W.  Langdon, 
for  appellants. 

R.  P.  DeHart,  W.  C.  Wilson,  R.  C.  Gregory,  and  W,  B. 
Gregory,  for  appellees, 

Osbofw,  J. — The  appellee  Eva  Huber  sued  the  appellants 
for  an  alleged  assault  and  battery.  They  answered  that  she 
was  the  wife  of  the  appellee  Jacob  Huber.  Leave  was 
granted  to  her  to  amend  her  complaint,  which  was  done 
by  joining  Jacob  with  her  as  plaintiff. 

No  further  notice  is  taken  of  the  answer  of  the  coverture 
of  Eva.  The  appellants  filed  an  answer  of  two  paragraphs. 
1st  The  general  denial.  2d.  That  at  and  immediately  before 
the  time  mentioned  in  the  plaintiffs'  complaint,  the  sheriff  of 
Tippecanoe  county  had  directed  and  delivered  to  him  for 
execution  a  writ  of  possession  against  Jacob  Huber  and 
Zavier  Machler;  that  Eva  Huber,  the  plaintiff,  was  then  the 
wife  of  the  other  plaintiff,  Jacob  Huber,  and  was  residing 
with  him  and  was  a  part  of  his  family ;  that  the  sheriff,  on  the 
day  mentioned  in  the  complaint,  visited  the  dwelling  and 
premises  of  Huber,  the  plaintiff,  and  demanded  posses- 
sion thereof  in  obedience  to  the  writ  of  possession  in  his 
hands  for  execution ;  that  they,  refusing  to  obey,  and  being 
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unable  to  remove  her  without  help,  he,  the  sheriff,  called 
upon  the  defendants  to  assist  him  in  the  execution  of  the 
writ ;  that  at  his  request  so  made,  and  not  otherwise,  they 
gently  laid  their  hands  upon  her,  and,  using  no  more  force 
than  was  necessary,  removed  her  from  the  said  dwelling- 
house  and  premises ;  that  such  act  of  removal  is  the  same 
of  which  she  complains.  A  copy  of  the  judgment  and  order 
of  the  court  for  the  writ  of  possession  is  set  out  in  the 
answer,  and  it  is  averred  that  the  original  writ  has  been  lost. 

The  appellees  filed  a  reply  of  three  paragraphs  to  the  sec- 
ond paragraph  of  the  answer.  1st  The  general  denial.  2d. 
That  the  appellee  Eva,  at  the  time  of  the  commission  of  the 
trespass  complained  of,  was  in  the  lawful,  and  separate,  and 
exclusive  possession,  in  her  own  right,  of  the  real  estate 
described  in  the  writ  of  possession  set  out  in  the  answer, 
under  a  deed  to  her  from  Christian  Hummel  and  wife,  prior 
owners  of  the  same,  and  claiming  title  and  rightful  possession 
thereto;  that  the  defendants,  without  any  legal  process 
against  her,  committed  the  trespass  in  the  complaint  set 
forth.  The  third  paragraph  need  not  be  noticed,  as  no  ques- 
tion is  made  upon  it. 

A  demurrer  was  filed  to  the  second  paragraph  of  the  reply, 
which  was  overruled,  and  an  exception  taken.  The  cause 
was  tried  by  a  jury  and  a  verdict  rendered  for  the  appellee, 
and  her  damages  assessed  at  one  thousand  dollars;  upon 
which  final  judgment  was  rendered. 

The  only  error  assigned  is  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  reply  to  the  second  paragraph, 
of  the  answer. 

The  objection  urged  to  the  reply  is,  that  it  admits  that 
Mrs.  Huber  was  the  wife  of  Jacob  and  one  of  his  family, 
and  avers  that  she  was  in  possession  under  a  deed  from  Hum- 
mel, a  former  owner  of  the  land,  and  that  there  was  no  writ 
against  her,  without  disclosing  any  fact  showing  that  Hum- 
mel had  any  title  to  convey  at  the  time  she  claims  to  have 
received  the  conveyance  from  him.  It  is  insisted  that  the 
fair  inference  from  the  reply  is,  that  Hummel  had  parted 
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with  his  title  before  he  made  the  conveyance  to  Mrs.  Huber. 
The  allegation  in  the  reply  is,  that  she  was  in  the  lawful  and 
separate  and  exclusive  possession,  in  her  own  right,  of  the  real 
estate  described  in  the  answer,  under  deed  from  Christian 
Hummel  to  her.  The  averment  that  Hummel  was  the  for- 
mer owner  of  the  land  was  intended  to,  and  taken  in  connec- 
tion with  the  whole  statement  does,  affirm  that  he  was  the 
owner  at  the  time  of  making  the  conveyance  to  her.  If  he 
had  parted  with  his  title  and  had  none  to  convey  when  he 
made  the  deed  to  her,  she  could  not  be  in  the  lawful  posses- 
sion of  the  land  under  the  deed.  If  there  was  uncertainty 
as  to  the  time  of  Hummel's  ownership,  the  appellants  should 
have  moved  to  have  the  averment  made  certain.  We  are 
satisfied  that,  under  the  allegation,' the  right  of  Mrs.  Huber 
to  hold  the  possession  under  the  deed  from  Hummel  was  in 
issue. 

But  we  think  the  second  paragraph  of  the  answer  was 
fatally  defective.  It  does  not  aver  that  Mrs.  Huber  was  in 
possession  of,  or  was  removed  from,  the  land  described  in  the 
writof  possession.  Itallegesthatthe  sheriff  had  a  writ  against 
Jacob  Huber  and  Zavier  Machler,  directing  him  to  dispossess 
them  from  certain  real  estate  described  in  it ;  that  Eva  was 
the  wife  of  Jacob  and  residing  with  him  as  a  part  of  his  fam- 
ily ;  that  the  sheriff  visited  the  dwelling  and  premises  of  the 
plaintiff  and  demanded  possession  thereof  in  obedience  to 
the  writ;  that  they  refused  to  obey,  and  that  being  unable 
to  remove  her  without  help,  he  called  upon  the  appellants  to 
assist  him.  It  is  not  stated  that  the  appellees  were  dwelling 
upon  the  premises  described  in  the  writ ;  only  [that  the 
sheriff  visited  their  dwelling  and  premises  and  demanded 
possession  thereof,  and  because  he  was  unable  to  remove  her 
from  such  dwelling  and  premises,  be  called  upon  the  appel- 
lants to  assist  him.  They  answered  the  call  and  removed 
her.  There  was  not  only  an  absence  of  any  averment  that 
the  premises  from  which  they  removed  her  were  the  same 
as  those  described  in  the  writ,  but  there  is  nothing  from 
which  such  an  inference  can  be  drawn.    The  writ  gave  to 
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the  sheriff  no  authority  to  remove  Jacob  Hubcr  from  any 
other  than  the  premises  described  in  it.  He  could  not  right- 
fully remove  him  from  his  dwelling,  unless  it  was  upon  the 
land  mentioned  in  the  writ. 

The  court  committed  no  error  in  overruling  the  demurrer. 

The  judgment  is  affirmed,  with  costs. 


Haynes  bt  al.  v.  The  State,  ex  rel.  Swope  et  al. 

Motion  for  New  Tbiai—  Surprise. — Where  a  party  to  a  suit,  with  a  view  to 
influence  hit  action,  telli  his  adversary  that  certain  matters  in  issue  by  the 
pleadings  will  not  be  controverted  on  the  trial,  it  will  not  be  negligence  in 
hiti  to  rely  upon  such  statement  and  omit  to  procure  evidence  to  prove  whal 
the  other  party  has  thus  told  him  would  not  be  denied ;  and  if  such  matters 
are  controverted  by  the  testimony  of  the  party  malting  such  statement,  the 
party  thus  misled  will  be  entitled  to  a  new  trial  on  the  ground  of  surprise. 

From  the  Hamilton  Circuit  Court. 

y.  W.  Evans  and  R.  R.  Stephenson,  for  appellants. 

T.  J.  Kane  and  A.  F.  Shirts,  for  appellees. 

Osborn,  J. — This  was  an  action  by  the  appellees  against 
the  appellants  upon  a  guardian's  bond. 

It  is  alleged  in  the  complaint,  that  the  appellant  Francis 
V.  Haynes  was  appointed  guardian  of  the  person  and 
estate  of  the  appellee  Mary  J.  Swope,  on  the  5th  day  of 
May,  1866,  and,  together  with  the  other  appellant,  David 
Bailey,  executed  the  usual  bond  and  became  her  guardian, 
and  entered  upon  the  discharge  of  his  duties  and  trust  as 
such,  under  his  appointment ;  that  she  was  then  fifteen  years 
of  age,  and  that  about  one  year  before  the  commencement 
of  the  action  she  intermarried  with  her  co-plaintiff,  Alfred 
J.  Swope,  who  is  of  full  age.  A  copy  of  the  bond  is 
filed. 
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The  breaches  assigned  are,  that  he  failed  to  report  to  the 
■proper  court  the  amount  of  money  that  came  into  his  hands 
-belonging  to  her,  within  the  time  prescribed  by  law ;  that 
he  failed  to  charge  himself  with  the  sum  of  six  hundred 
dollars,  which  came  to  his  hands,  belonging  to  her,  or  with 
the  interest  which  accrued  thereon ;  and  that  he  failed  to 
report  to  the  proper  court,  every  two  years,  his  doings  in 
the  guardianship. 

The  appellants  filed  an  answer  of  three  paragraphs : 

1st  The  general  denial. 

zd.  That  the  guardian  had  fully  accounted  for  and  paid 
■over  to  the  appellee  Mary  J.  all  moneys  that  ever  came 
into  his  hands  as  her  guardian,  together  with  all  interest 
-accruing  thereon. 

3d.  That  the  guardian  did  fully  account  and  report  to  the 
court  of  common  pleas  of  Hamilton  county,  the  court  from 
which  his  appointment  issued,  every  two  years,  a  full  state- 
ment of  all  moneys  received  and  disbursements  made  by 
him ;  and  that  before  the  commencement  of  the  action,  and 
after  the  marriage  of  the  ward,  as  alleged  in  the  complaint, 
he  had  a  full  and  complete  settlement  with  her  and  her  hus- 
band, and  paid  over  and  accounted  to  him  for  all  moneys 
and  effects  in  his  hands,  and  took  his  receipt  therefor. 

It  is  alleged  that  there  was  a  mistake  in  the  receipt;  that 
it  should  have  been  in  full  of  all  demands. 

The  appellees  filed  a  reply  to  the  second  and  third  para- 
graphs of  the  answer : 

I.  The  general  denial.  The  second  was  to  the  third  par- 
agraph of  the  answer.  It  alleges  that  the  receipt  mentioned 
was  only  intended  to  embrace  some  articles  furnished  Mary 
J.  at  her  marriage,  and  that  there  was  no  mistake  in  its  lan- 
guage.    No  demurrer  was  filed  by  either  party. 

The  cause  was  tried  by  the  court,  who  found  for  the  appel- 
lees, assessed  the  damages  at  two  hundred  dollars,  and  ren- 
dered judgment  on  the  finding. 

A  motion  for  a  new  trial  was  filed,  and  in  the  motion  axe 
stated  the  following  causes  : 
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1.  Surprise  by  the  testimony  of  Mary  J.,  in  this,  that  she 
and  others  in  her  behalf  represented  to  the  appellant 
Haynes,  before  the  trial  of  the  cause,  that  there  would  be 
no  controversy  about  his  credits  that  he  had  taken  as  guar- 
dian. But  that  the  suit  was  for  moneys  which  he  had  failed 
to  charge  himself  with ;  that  on  the  trial  and  to  his  sur- 
prise, all  the  testimony  introduced  by  the  appellees  applied 
to  and  was  for  the  purpose  of  disproving  and  reducing  his 
credits,  and  nothing  was  shown  tending  to  prove  that  he 
had  not  charged  himself  with  all  moneys  coming  into  his 
hands ;  that  he  was  also  surprised  by  her  testimony.  In  this, 
that  after  admitting  to  him  on  divers  occasions  that  he  had 
settled  with  her  all  of  the  estate,  she  denied  the  same,  as  a 
witness  on  the  trial,  and  stated  that  she  had  received  no- 
money,  goods,  or  effects  from  him.  It  is  stated  that  he  was 
surprised  by  her  testimony  in  the  case  in  several  other  par- 
ticulars in  which,  as  a  witness  in  the  case,  she  denied  what 
she  had  admitted  to  him  before  the  trial,  in  which  admission 
before  the  trial  she  had  told  him  that  she  would  not  deny 
the  receipt  of  certain  articles  and  payments  by  him,  on  the 
trial. 

2.  That  the  damages  were  excessive. 

3.  That  the  rinding  was  not  sustained  by  the  evidence. 

4.  That  the  finding  was  contrary  to  law. 

5.  Newly-discovered  evidence  which  could  not  have  been) 
discovered  before  the  trial  by  the  use  of  reasonable  dili- 
gence. 

Haynes  filed  an  affidavit  with  his  motion  for  a  new  trial, 
in  which  he  swears  that  the  matters  set  forth  in  the  first  and 
fifth  reasons  were  true ;  that  by  reason  of  the  representa- 
tions as  therein  set  forth,  he  was  greatly  surprised  and  mis- 
led and  unable  to  make  a  full  defence.  He  believes  that  if 
a  new  trial  is  granted  to  him,  he  will  be  able  to  show  that  he 
does  not  owe  the  relatrix  anything,  and  that  he  has  fully 
accounted  to  her  for  all  moneys  coming  to  his  hands  as  guar- 
dian ;  that  the  newly-discovered  evidence  mentioned  in  his 
motion  for  a  new  trial  is  embraced  in  certain  affidavits  filed. 
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with  his  motion ;  that  all  the  matters  set  forth  in  those  affi- 
davits are  true  as  he  believes,  aod  that  he  could  not  have 
discovered  the  evidence  before  the  trial  by  the  use  of  ordi- 
nary diligence.  Nor. could  he  have  known  that  the  same 
would  have  been  material  or  useful  to  him  on  the  trial  by 
reason  of  the  misrepresentations  of  the  relatrix,  whereby  he- 
was  misled  as  to  the  nature  of  the  evidence  required  to  meet 
her  cause  of  action. 

The  motion  was  overruled,  and  the  appellants  excepted 
and  filed  a  bill  of  exceptions  setting  out  the  evidence  in  the 
cause  and  the  affidavits  mentioned  in  the  motion  and  affida- 
vit of  the  appellant  Haynes. 

It  is  not  necessary  to  set  out  the  matters  shown  in  the 
affidavits  filed  with  the  motion  for  a  new  trial.  They  fully 
sustain  all  that  is  alleged  in  the  first  reason  in  the  motion, 
and  show  that  a  fair  trial  was  not  had  in  the  case ;  that  the 
guardian,  Haynes,  had  settled  and  paid  her  in  full,  and  that 
she  had  acknowledged  it  on  several  occasions  ;  that  after  the 
commencement  of  the  action  she  admitted  that  she  had  been 
fully  paid,  and  that  she  brought  the  action  because  she  had 
been  told  that  she  could  collect  it  again  from  the  appellants  on 
their  bond.  The  appellant  relied  upon  her  statements  as  set 
forth  in  the  motion  and  failed  to  procure  the  evidence  to- 
establish  his  defence,  as  he  would  have  done  if  the  represen- 
tations had  not  been  made.  When  a  party  to  a  suit,  with  a 
view  to  influence  his  action,  tells  his  adversary  that  certain 
matters,  which  appear  by  the  pleadings  to  be  in  issue,  will 
not  be  controverted  on  the  trial,  it  will  not  be  negligence  in 
him  to  rely  upon  it  and  omit  to  get  evidence  to  prove  what 
the  other  party  has  thus  told  him  will  not  be  denied. 

Looking  at  the  evidence  as  it  appears  in  the  bill  of  excep- 
tions and  the  affidavits  filed  with  the  motion  for  a  new  trial, 
we  think  it  clear  that  the  appellants  were  surprised  by  the 
testimony  of  the  relatrix.  Her  testimony  is  in  conflict  with 
the  statement  in  those  affidavits,  whilst  they  corroborate  and 
sustain  the  testimony  of  the  appellant  Haynes.  If  the  state- 
ments in  those  affidavits  are  true,  great  injustice  was  done 
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the  appellants  in  the  trial  of  the  cause.  A  finding  obtained 
under  such  circumstances  ought  not  to  be  sustained. 

As  the  court  ought  to  have  granted  a  new  trial  for  the 
first  reason  stated  in  the  motion,  it  will  not  be  necessary  to 
notice  either  of  the  other  reasons. 

The  judgment  of  the  said  Hamilton  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded  to  said  court, 
with  directions  to  grant  a  new  trial,  and  for  further  proceed- 
ings, etc. 
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Grove  v.  The  City  of  Fort  Wayne. 

City. — Structures  Ovtrkanging  Sidewalk. — The  cornice  of  a  building  which- 
projects  over  a  sidewalk  in  a  city,  and  which  is  being  constructed  in  such  a 
manner  as  to  be  dangerous  to  persons  using  the  sidewalk,  is  a  nuisance. 

Same. — The  city  has  power  under  the  statute  to  abate  such  nuisance,  and  if  it 
fails  to  do  so  after  notice  to  the  proper  authorities  of  its  dangerous  charac- 
ter, and  takes  no  precaution  to  prevent  injury  to  parties  using  the  sidewalk,  it 
will  be  liable  in  damages  to  a  person  injured  by  the  falling  of  such  cornice. 

Same. — The  power  of  a  city  over  its  streets  and  the  right  of  the  public  to  them 
extends  upward  indefinitely  for  the  purpose  of  their  preservation,  safe  use, 
and  enjoyment ;  and  the  duty  of  a  city  in  this  respect  is  commensurate  with, 
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ing  was  being  erected  in  said  city  adjoining  one  of  the  pub- 
lic streets  thereof,  of  the  height  of  fifty  feet,  and  of  the 
length  of  one  hundred  feet ;  that  a  brick  cornice  of  the  build- 
ing projected  therefrom  and  overhung  the  sidewalk  to  the 
•extent  of  one  foot;  that  the  cornice  was  being  constructed 
in  such  a  manner  as  to  be  of  a  dangerous  character,  and  lia- 
ble at  any  time  to  fall  and  injure  persons  passing  beneath ; 
that  no  barricade  was  erected,  or  other  means  used,  to  pre- 
vent the  public  from  passing  along  the  sidewalk,  or  to  give 
any  notice  of  the  danger;  that  for  the  space  of  six  weeks 
prior  to  the  injury  hereinafter  mentioned,  and  during  the 
construction  of  said  cornice,  it  had  continued  in  such  dan- 
gerous and  unsafe  condition,  and  that  the  city  had  full  notice 
thereof  four  weeks  prior  to  the  injury  complained  of;  that 
as  the  plaintiff  was  passing  along  the  sidewalk,  and  under- 
neath the  projecting  cornice,  while  the  same  was  in  process 
of  construction,  without  any  carelessness  or  negligence  on 
his  part,  a  large  number  of  bricks  composing  the  projecting 
cornice  became  detached  and  fell  from  the  projection,  strik- 
ing the  plaintiff  upon  the  head  and  body,  whereby  his  skull 
was  fractured  and  his  body  greatly  bruised  and  injured,  etc. 

A  demurrer  was  sustained  to  the  complaint  for  the  want 
of  a  statement  of  sufficient  facts,  and  the  plaintiff  excepted. 
Final  judgment  for  the  defendant. 

The  question  raised  here  relates  to  the  correctness  of  the 
ruling  on  the  demurrer. 

The  complaint,  of  which  we  have  made  a  brief  synopsis 
only,  is  quite  elaborately  drawn,  and  states,  we  believe,  all 
the  facts  necessary  to  a  recovery,  if  the  city  is  liable  for  an 
injury  happening  by  the  falling  of  the  brick  from  the  project- 
ing cornice,  upon  a  person  passing  along  the  sidewalk  under- 
neath, she  having  had  due  notice  of  the  dangerous  character 
-of  the  structure,  and  having  failed  to  take  any  steps  to  remedy 
the  evil,  or  to  guard  the  public  against  its  consequences. 

We  have  recently  decided  in  the  case  of  Higert  v.  City  of 
Greencastle,  43  Ind.  574,  that  our  cities  organized  under  the 
general.law,  having  plenary  power  over  streets,  and  having  the 
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power  or  taxation  sufficient  for  that  purpose,  are  bound 
to  keep  the  streets,  including  the  sidewalks,  in  a  reason- 
ably safe  condition  for  travel  in  the  ordinary  modes,  and 
and  in  default  of  doing  so,  are  liable  in  damages  to  persons 
injured  by  the  neglect.  We  need  not  enter  again  upon  the 
discussion  of  that  subject.  We  may  remark,  however,  that 
this  is  the  established  doctrine  of  the  Supreme  Court  of  the 
United  States,  of  New  York,  Pennsylvania,  and  many  other 
states;  while  in  the  eastern  states  it  is  held  that  towns  are 
not  thus  liable  unless  made  so  by ,  statute.  See  collection 
of  cases  in  note  2  to  pagegi5,vol.  2,  of  Dillon  on  Municipal 
Corporations.  In  the  recent  case  of  Detroit  v.  Blakeby,  21 
Mich.  84,  it  was  held.  Judge  Coolet  dissenting,  that  such 
liability  does  not  exist  in  the  absence  of  a  statute  imposing  it 
We  are  disposed  to  follow  the  general  current  of  authorities 
and  the  decisions  of  this  court,  without  entering  upon  any 
critical  examination  of  the  foundation  on  which  they  rest 
But  we  may  observe  that  the  act  for  the  incorporation  of 
cities,  etc.,  provides  that  "the  common  council  shall  have  exclu- 
sive power  over  the  streets,  highways,  alleys  and  bridges 
within  such  city,"  and  also  that  they  may  collect  an  ad 
•valorem  tax,  for  general  purposes,  on  all  property  within  the 
city,  etc.,  not  exceeding  a  stated  per  centum.  3  Ind.  Stat. 
91,  sec.  58,  p.  94,  sec  6i.  When  cities  organize  under 
this  act,  thus  investing  themselves  with  exclusive  power  over 
the  streets,  and  with  ample  power  of  taxation  for  general 
purposes,  under  which  must  be  included  street  improve- 
ment purposes,  a  duty  devolves  upon  them,  to  exercise  the 
powers  granted  so  far  as  to  make  the  streets  reasonably  con- 
venient and  safe ;  and  if  they  fail  to  do  so,  it  does  not  seem 
at  all  unreasonable  that  they  should  respond  in  damages  to 
any  one  injured  by  their  neglect  of  this  duty. 

We  proceed  with  the  examination  of  the  case  on  the 
theory  that  the  action  will  lie,  if  the  facts  alleged  bring  the 
case  within  the  general  principle  above  stated. 

If  the  injury  complained  of  had  arisen  from  obstructions 
upon  the  surface  of  the  sidewalk,  or  from  excavations  in  or 
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under  it,  the  case  would  have  presented  no  difficulty.  The 
city  would  clearly  have  been  liable.  But  the  injury  arose 
from  a  structure  high  above  the  surface,  not  connected  with 
the  street  or  sidewalk,  though  projecting  over  the  latter. 
No  case  involving  the  exact  question  has  been  cited,  but 
there  are  several  that  bear  some  analogy  to  it.  Thus,  in 
Drake  v.  City  of  Lowell,  13  Met.  292,  an  awning  which 
projected  from  a  building  over  the  sidewalk,  with  rafters 
extending  from  the  building  outward,  and  supported  by 
posts  standing  at  the  edge  of  the  sidewalk,  the  top  of  the 
awning  being  covered  with  boards,  and  being  broken  down 
by  the  accumulation  of  snow  thereon,  and  falling  upon  a 
person  passing  underneath,  was  held  to  be  a  violation  of  the 
statute  which  required  that  "all  highways  shall  be  kept  in-, 
repair,  so  that  the  same  may  be  safe  and  convenient  for  trav- 
ellers, at  all  seasons  of  the  year ;"  and  that  the  person  injured 
was  entitled  to  recover. 

The  case  otDayv.  Inhabitants  of Milford,  5  Allen,  98,  was- 
like  that  last  noted,  except  that  it  does  not  appear  that  the 
awnjng  was  supported  by  posts  standing  upon  the  street  or 
sidewalk.     The  party  injured  recovered. 

In  Hixon  v.  City  of  Lowell,  13  Gray,  59,  it  was  held  that  a 
city  is  not  liable  for  an  injury  caused  toa  foot  passenger  on  a 
sidewalk  which  the  city  is  bound  to  keep  in  repair,  by  the 
jailing  of  an  overhanging  mass  of  snow  and  ice  from  the 
roof  of  a  building  not  owned  by  the  city.  In  this  case  the 
court,  in  reference  to  the  supposed  difference  between  that 
c&se  and  Dra&e  v.  City  of  Lowell,  above  cited,  say:  "It  may  not 
"be  easy  to  perceive  and  state  distinctly  the  difference  between 
the  two  cases,  in  regard  to  the  liability  of  the  town ;  but  we  are 
all  of  opinion  that  there  is  such  a  distinction,  and  that  the  facts 
which  were  proved  on  the  trial  will  not  sustain  this  action." 

In  Barber  v.  City  of  Roxbury,  11  Allen,  318,  it  was  held 
that  a  rope  stretched  across  a  highway,  above  the  ground, 
and  attached  at  each  end  to  objects  which  are  outside  of  the 
limits  of  the  highway,  and  in  temporary  use,  was  not  a 
defect  or  want  of  repair  in  the  highway,  for  which  a  city  is 
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liable  to  a  traveller  who  receives  an  injury  from  coming  into 
collision  with  it,  while  it  is  in  motion  from  human  agency.  The 
court  distinguish  this  case  from  Drakev.  City 'of 'Lowell,  supra, 
and  the  cases  following  it, by  saying :  "  But  such  awnings  were 
fixed  and  permanent  structures  within  the  bounds  of  the  high- 
way," and  add  that  "this  court  has  more  than  once  expressed 
the  opinion  that  in  such  a  case  the  limit  of  this  liability  was 
reached." 

In  French  v,  Brunswick,  21  Maine,  29,  it  was  held  that  a 
rope  stretched  across  the  street  and  left  temporarily,  during 
which  time  an  injury  was  occasioned  thereby  to  a  person 
passing,  was  such  an  obstruction  as  rendered  the  town  lia- 
ble. But  we  return  to  Massachusetts.  In  the  case  of  Jones 
v.  Boston,  104  Mass.  75,  it  was  held  that  a  city  was  not  lia- 
ble, under  their  statute,  for  an  injury  received  by  a  traveller 
on  a  sidewalk,  which  it  is  bound  to  keep  in  repair,  through 
the  falling  upon  him  of  a  sign  which  the  proprietor  of  an 
adjoining  building  has  suspended  over  the  sidewalk  on  an 
iron  rod  insecurely  fastened  to  the  building.  The  court  in  their 
opinion  cite  the  cases  of  Drake  v.  City  of  Lowell  and  Hixon 
v.  City  of  Lowell,  supra,  and  say :  "  The  question  is,  by  which 
of  those  decisions  the  present  case  is  to  be  governed."  And 
tliey  follow  Hixon  v.  City  of  Lowell.  To  distinguish  them  they 
say:  "The  awning  differs  from  the  overhanging  sign,  or  ice,  in 
that  it  is  not  a  mere  incident  or  attachment  of  the  building 
alone,  but  is  a  structure  erected  with  reference,  in  part  at 
least,  to  the  use  of  the  sidewalk  as  such.  The  structure 
.  itself,  being  adapted  to  the  sidewalk,  in  some  measure,  as  a 
part  of  its  construction  and  arrangement  for  use  as  a  side- 
walk, a  danger  from  its  insecure  condition  may  reasonably 
be  treated  as  arising  from  a  defective  or  unsafe  condition  of 
the  sidewalk."  From  these  observations,  it  would  seem  that 
the  court  considered  that  any  thing  projected  over  the  side- 
walk from  a  building,  but  not  connected  with  the  street  or 
sidewalk,  and  of  course  high  enough  not  to  interfere  with 
passage  underneath,  however  insecure  and  dangerous  it 
Vol.  XLV.— 28 
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might  be,  would  not  be  regarded  as  a  defect  within  their 
statute ;  while  the  projection,  if  supported  by  posts  erected 
upon  the  sidewalk,  would  be.  This  distinction,  when  con- 
sidered with  reference  to  the  statute  under  which  the  deci- 
sions were  made,  may  be  legitimate  and  proper;  but  when 
applied  to  cases  that  are  to  be  governed  by  general  princi- 
ples of  law,  rather  than  any  particular  statute,  it  does  not 
seem  to  us  to  be  very  tangible  or  well  founded.  A  more 
substantial  distinction  between  the  awnings  and  a  rope 
stretched  across  the  street  was  pointed  out,  as  we  have  seen, 
in  the  case  of  Border  v.  City  of  Roxbury,  supra,  by  saying 
that  "the  awnings  were  permanent  structures  within  the 
bounds  of  the  highway."  We  may  remark,  before  leaving 
the  cases  in  Massachusetts,  that  Drake  v.  City  of  Lowell  scad 
Day  v.  Inhabitants  ofMUford  have  not  been  overruled,  so  far  as 
we  are  advised,  but  subsequent  cases  having  some  analogy 
to  them  have  been  distinguished. 

In  the  case  of  Jones  v.  City  of  New  Haven,  34  Conn.  1,  the 
plaintiffwasheld  entitled  to  recover  for  an  injury  received  while 
within  the  limits  of  a  street  on  a  public  square,  by  the  falling 
of  a  limb  from  an  overhanging  tree.  But  in  Hewisonv.  City  of 
New  Haven,  34  Conn.  136,  it  was  held  that  where  a  flag  was 
suspended  by  private  individuals  across  a  public  street  of  a 
city,  with  iron  weights  at  the  lower  corners,  which  were  lia- 
ble to  become  detached  by  the  motion  of  the  flag  in  the 
wind,  and  to  fall  upon  persons  passing  below,  and  one  of  the 
weights  became  detached  in  this  manner,  and  fell  upon  and 
injured  a  traveller  on  the  highway,  who  was  in  the  exercise 
of  reasonable  care,  the  city  was  not  liable  for  the  injury 
under  a  statute  which  imposed  the  duty  to  keep  the  street 
"  in  good  and  sufficient  repair." 

This  case  follows  that  of  Hizon  v.  City  of  Lowell,  and  in  the 
opinion  thefollowing  paragraph  from  the  latter  case  is  quoted: 
"  In  most  cases  the  town  has  discharged  its  duty  when  it  lias 
made  the  surface  of  the  ground,  over  which  the  traveller 
passes,  sufficiently  smooth,  level  and  guarded  by  railings,  to 
enable  him  to  travel  with  safety  and  convenience  by  the 
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exercise  of  ordinary  care  on  his  own  part.  There  may  be  many 
causes  of  injury  to  which  he  might  be  exposed  in  travelling 
upon  such  a  way,  which  would  not  constitute  any  defect  or 
want  of  repair  in  the  way  itself." 

These  decisions  of  the  "New  England  States,  based,  as 
they  are,  upon  statutes  prescribing  the  duties  and  liabilities 
■of  towns,  while  they  are  valuable  for  their  intrinsic  worth, 
and  as  emanations  from  learned  judicial  tribunals,  cannot  be 
held  as  controlling,  in  the  absence  of  such  statutes,  except 
■so  far  as  the  reasoning  is  based  upon  general  principles  of 
-the  law,  and  not  upon  particular  statutory  regulations. 

We  pass  to  some  other  cases.  In  the  case  of  Norrisiown 
v.  Meyer,  67  Penn.  St.  355,  it  was  held  that  where  the 
plaintiff,  whilst  loading  a  cart,  was  injured  by  the  falling  of 
a  pole  in  the  street,  which  had  been  erected  years  before  by 
citizens,  it  having  become  rotten,  he  was  entitled  to  recover 
from  the  town,  and  that  it  was  immaterial  that  the  pole  was 
in  such  part  of  the  road  as  not  to  obstruct  travel. 

The  case  of  Parker  v.  The  Mayor,  etc.,  of  Macon,  39  Ga.  725, 
was  this.  It  was  held  that  where  atwo  story  brick  wall  of  a 
house  that  had  been  burnt  was  left  standing  at  the  edge  of  the 
sidewalk,  though  private  property,  if  so  much  dilapidated 
as  to  endanger  the  lives  of  persons  passing  on  the  streets, 
it  was  a  nuisance,  and  it  was  the  duty  of  the  city  to  remove 
it,  but  having  failed  to  do  so,  and  it  having  fallen  and  injured 
the  plaintiff,  he  was  entitled  to  recover.  This  was  a  well 
argued  and  well  considered  case,  and  we  make  the  following 
extract  from  the  opinion : 

"  As  the  charter  of  the  city  of  Macon  confers  upon  the 
mayor  and  council  full  power  and  authority  to  keep  the 
streets,  lanes,  alleys,  sidewalks  and  public  squares,  of  the  city 
in  good  order,  and  to  remove  any  buildings,  posts,  steps, 
fences,  or  other  obstructions  or  nuisance,  which  is  a  power 
conferred  upon  public  officers  for  the  public  good,  it  is  their 
duty  to  exercise  it,  and  to  keep  the  streets,  lanes,  alleys  and 
sidewalks  in  such  condition  that  persons  passing  over  or  along 
them  may  do  so  with  safety  and  convenience.  To  this  end  it  is 
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the  duty  of  the  city  authorities  to  remove  any  nuisance  from 
the  streets  or  sidewalks ;  and  anything  that  endangers  the 
life  of  a  person  passing  along  the  sidewalk  is  a  nuisance 
which  they  are  bound  to  abate.  As,  for  instance,  a  deep  pit 
dug  by  the  sidewalk,  so  near  it  that  a  person  passing 
along  the  street  at  night  is  in  danger,  by  a  misstep,  of  falling 
into  it,  anything  hanging  over  the  street  in  such  a  manner 
that  it  may  fall  upon  a  person  passing  and  do  him  a  serious 
injury.  But  it  is  insisted,  in  this  case,  that  the  wall  being 
private  property,  at  the  edge  of  the  sidewalk,  was  not 
embraced  within  the  objects  which  the  charter  gives  the  city 
authorities  power  to  remove,  as  it  was  not  in  the  street  or 
sidewalk.  We  think  this  too  narrow  a  view  of  the  sub- 
ject If  the  city  is  bound  to  fill  up  a  pit  dug  by  the  edge  of 
the  sidewalk,  or  to  fence  it  off,  s<»  that  no  one  may  be  injured 
by  it,  or  to  remove  anything  hanging  over  the  sidewalk, 
which  may  work  injury  to  those  passing  by,  why  is  it  not 
bound  to  remove  a  crumbling  wall  standing  so  near  the  side- 
walk as  to  fall  upon  it?  In  this  case  the  wall  was  two  stories 
high,  and  had  stood  exposed  to  the  weather  for  several  months 
after  the  house  was  burned.  It  was  immediately  upon  the 
edge  of  the  sidewalk,  and  could  not  fall  in  that  direction 
without  falling  upon  it  And  the  declaration  alleges  that  it 
was  from  its  character  and  position  insecure,  and  endangered 
the  lives  of  passengers  upon  the  street.  If  so,  it  was  a 
nuisance,  which  it  was  the  duty  of  the  mayor  and  council  to 
take  the  necessary  steps  to  abate,  and  having  failed  to  do 
so,  they  are  liable  for  the  damages." 

There  is  an  earlier  case  on  the  subject  of  the  falling  of  a 
wall  under  similar  circumstances,  in  which  it  was  held  that 

.  the  city  was  not  liable.     Howe  v.  New  Orleans,  12  La.  An. 

1  481.  In  the  latter  case,  however,  no  authorities  are  cited 
upon  the  point,  and  the  consideration  given  the  subject 
does  not  seem  to  have  been  very  thorough. 

We  have  thus  glanced  at  the  cases  which  have  come  to 
our  notice,  seeming  to  have  a  bearing  upon  the  question  before 
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us,  and  with  the  aid  of  such  lights  as  they-  may  afford,  we  pro- 
ceed more  directly  to  the  consideration  of  that  question. 

We  have  already  seen  that  cities  organized  under  the  gen- 
eral law  of  this  State  have  exclusive  power  over  highways, 
streets,  alleys,  etc.,  within  the  city,  with  ample  power  of  tax- 
ation for  general  purposes.  They  have  also  special  power 
"to  prevent  the  encumbering  of  streets,  squares,  sidewalks 
and  crossings  with  vehicles,  or  any  other  substance  or  mate- 
rials whatever  interfering  with  the  free  use  of  the  same." 
And,  also,  "for  the  removal  and  abatement  of  nuisances." 
Sections  53  and  54  of  the  statute  before  cited.  Under 
plenary  powers  like  these,  a  city  has  not  discharged  her 
duty  to  the  public  when  she  has  merely  made  the  surface  of 
the  ground  over  which  the  traveller  passes  sufficiently  smooth 
and  level,  and  guarded  by  railings,  to  enable  him  to  travel 
with  safety  and  convenience,  by  the  exercise  of  ordinary 
care  on  his  part.  Obstructions  entirely  above  ground  may 
interfere  quite  as  much  with  the  safe  and  convenient  use  of 
a  street  or  sidewalk  as  those  upon  the  surface.  Indeed,  the 
danger  from  unsafe  projections  over  a  street  would  seem  to 
be  greater  than  from  obstructions  upon  the  surface.  The 
latter  may,  in  many  cases,  with  care,  be  avoided  by  the  per- 
son passing.  The  former  cannot,  except  by  foregoing  the 
use  of  the  street  so  far  as  to  keep  out  of  the  way  of  the 
matter  liable  to  fall.  It  will  not  do  to  say  that  a  city  has  no 
power  over  a  street  above  the  surface.  That  would  deprive 
her  of  the  right  to  prevent  the  projection  of  signs  and  other 
obstructions  over  a  street,  not  reaching  to  the  surface,  ren- 
dering the  street  impassable.  The  power  of  a  city  over  her 
streets,  and  the  right  of  the  public  to  them,  extends  upwards 
indefinitely,  for  the  purposes  of  their  preservation,  safe  use, 
and  enjoyment  And  the  duty  of  a  city  in  this  respect  is 
commensurate  with  her  power. 

The  cornice  projecting  over  the  sidewalk,  being  con- 
structed in  such  a  manner  as  to  be  dangerous  and  liable  to 
fall,  was  a  nuisance,  interfering  with  the  safe  use  of  the  side- 
walk below,  and  might  have  been  abated  by  the  city.    If 
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she  chose  to  let  the  building  be  completed  with  the  project- 
ing cornice,  she  might  have  taken  steps  to  guard  the  public 
against  the  danger  of  passing  under.  But  having  done- 
neither,  after  having  had  notice,  she  is  liable  for  the  injury 
complained  of. 
t  The  demurrer  to  the  complaint  should  have  been  overruled. 
The  j  udgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings. 


Kretsch  v.  Helm. 

City. — Strict  Improvement. — Notice. — An  ordinance  providing  for  the  improve- 
ment of*  street  directed  the  city  clerk  to  advertise  for  proposali  for  doingths- 
work,  in  a  newspaper,  and  also,  by  posting  np  printed  notice*  in  fire  of  In* 
moat  public  place*  in  the  city.  Publication  wa*  made  in  the  newspaper,  but 
the  printed  notice*  were  not  potted  up  at  required  by  the  ordinance. 

Held,  that  the  letting  of  the  contract,  without  giving  Ihe  notice  provided  for  in 
the  ordinance,  was  illegal,  and  an  assessment  for  work  done  under  a  contract 
to  let  could  not  be  sustained. 

Practice.— Demurrer.— 
readies  back  and  should  be  sustained  to  the  c 

From  the  Marion  Common  Pleas. 
N.  B.  Taylor  and  E.  Taylor,  for  appellant 
A.  Stidatstkker,  F.  Rand,  and  R.  H.  Hall,  for  appellee. 
,  Pettit,  J. — This  case  has  been  here  before.  38  Ind.  207- 
It  is  an  appeal  from  a  precept  in  favor  of  Helm  against  the- 
property  of  Kretsch  for  street  improvement,  and  when  here 
before  it  was  reversed,  because  the  transcript  of  the  council 
proceedings  did  not  show  that  bids  for  the  work  had  been 
advertised  before  letting  the  contract    The  case  went  back, 
and  the  transcript  which  stands  as  and  for  a  complaint,  was 
amended  so  as  to  show  that  an  advertisement  for  bids  was- 
twice  published  in  the  Indianapolis  Journal  before  letting 
the  contract     An  answer  was  filed  to  the  complaint,  and  a 
demurrer  for  want  of  sufficient  facts  was  sustained  to  uV 
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exception  taken,  and  judgment  for  the  plaintiff,  the  defend- 
ant having  refused  to  answer  further.  The  view  we  have ' 
taken  of  the  case  renders  it  unnecessary  to  set  out  the 
answer  or  to  say  whether  it  was  good  or  bad,  for  a  bad 
answer  is  good  enough  for  a  bad  complaint,  and  a  demurrer 
to  the  former  reaches  back  to  the  latter. 

The  ordinance,  under  which  the  improvement  was  made, 
provides,  that  "  the  city  clerk  is  hereby  directed  to  advertise 
by  publication,  one  day  each  week  for  two  successive  weeks 
in  the  Indianapolis  Daily  Journal,  and  by  posting  up' printed 
notices  in  not  less  than  five  of  the  most  public  places  in  the 
city,  that  sealed  proposals  will  be  received  by  the  common 
council,  at  its  meeting  to  be  held  on  the  14th  day  of  Septem- 
ber, 1868,  for  the  execution  of  said  work."  The  advertise- 
ment was  made  in  the  Journal,  as  required,  but  was  not 
made  by  posting  up  notices  in  live  public  places  in  the  city. 
This  case  may  be  likened  to  one  where  a  sheriff  is  required 
by  law  to  give  notice  by  a  publication  in  a  newspaper,  and 
by  posting  up  notices.  The  doing  of  one  will  not  excuse 
Dot  doing  the  other  and  render  the  acts  of  the  sheriff  valid. 
The  common  council  having  provided  what  and  how  adver- 
tisement should  be  made,  all  parties  interseted  are  bound 
by  it,  and  the  complaint,  to  be  good,  must  show  that  the 
advertisement  was  made  accordingly.  We  hold  that  the 
demurrer  to  the  answer  should  have  been  sustained  to  the 
complaint. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellee,  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  the  answer  to  the  complaint. 
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Malicious  Prosecution, — The  defendant  in  a  criminal  prosecution  wa*  fond 
guilty;  but  anew  trial  was  granted,  nod  subsequently  a  neOtjirMt$tutn»&ulf 
entered,  and  the  defendant  was  thereupon  discharged. 

Held,  that  this  was  such  a  determination  of  the  case  as  to  enable  the  accused  to 
sue  for  malicious  prosecution. 

Held,  also,  that  the  finding  of  guilty  having  been  set  aside,  it  was  no  evidence 
of  probable  cause. 

Sake. — Malta. — The  defendant  in  an  action  for  malicious  prosecution  wta 
before  the  grand  jury,  not  voluntarily,  but  in  obedience  to  a  subpoena,  and, 
on  being  questioned,  testified  to  what  he  believed  to  be  true  in  reference  to  a 
criminal  offence  supposed  to  have  been  committed  by  the  plaintiff,  and  there- 
after took  no  part  in  prosecuting  the  criminal  charge. 

Held,  that  malice  could  not  be  inferred  from  these  tacts. 

From  the  Marion  Common  Pleas. 

D.  V.  Burns,  for  appellant. 

G.  W.  Spaltr  and  H.  Datley,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  for  malicious  prosecution.  The  issue  was  formed 
by  a  general  traverse  of  the  complaint.  The  trial  was  by  a 
jury.  There  was  a  verdict  for  the  plaintiff,  the  damages 
being  assessed  at  two  hundred  dollars.  A  motion  for  a  new 
trial  was  made  by  the  defendant,  and  overruled  by  the  court. 
There  was  then  final  judgment  for  the  plaintiff. 

The  only  error  assigned  is  the  refusal  to  grant  a  new 
trial. 

Several  questions  arising  under  this  assignment  are  pre- 
sented and  discussed.  The  record  of  the  former  prosecution, 
given  in  evidence  by  the  plaintiff  in  this  case,  shows  that  the 
plaintiff  herein  was  Indicted  by  the  grand  jury  of  the  Marion 
Criminal  Court,  for  an  assault  and  battery  alleged  to  have 
been  committed  upon  the  defendant  in  this  action ;  that  on 
arraignment  and  plea  of  not  guilty,  he  was  tried  by  the  court; 
found  guilty,  and  a  fine  of  one  dollar  assessed  against  him. 
He  moved  for  a  new  trial,  on  the  ground  that  the  finding  of 
the  court  was  contrary  to  law,  was  contrary  to  the  evidence, 
for  newly-discovered  evidence,  and  because  he  had  been. 
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taken  by  surprise  by  the  evidence  of  the  State's  witnesses. 
Me  also  filed  his  own  affidavit,  and  that  of  the  witness  by 
whom  he  could  adduce  the  newly-discovered  evidence. 

The  court  sustained  the  motion,  and  a  new  trial  was 
granted. 

Afterward  the  prosecuting  attorney  entered  a  nolle  prosequi 
of  the  indictment,  and  the  defendant  therein  was  discharged. 

One  question  in  this  case  is  as  to  the  effect  of  this  record. 
The  court  instructed  the  jury  with  reference  to  it  as  follows : 

"  If  on  the  trial  of  the  plaintiff  in  the  criminal  court,  there 
was  a  finding  of  guilty,  which  was  set  aside  on  the  ground 
of  newly-discovered  evidence,  and  a  new  trial  granted,  and 
afterward  a  nolle  prosequi  entered,  this  finding  of  the  court 
should  be  considered  by  you  as  going  to  show  probable 
cause."  The  defendant  herein  requested  the  court  to  give 
this  charge  relating  to  the  effect  of  the  record : 

"5.  If  the  plaintiff  was,  on  the  first  trial  of  the  cause, 
convicted  in  the  criminal  court,  it  is  conclusive  evidence  of 
probable  cause,  and  he  cannot  recover  here,  unless  such  con- 
viction was  caused  chiefly  by  the  false  testimony  of  the 
■defendant." 

And  also  this  one : 

"  6.  A  finding  of  guilty  in  the  said  criminal  court  is  con- 
clusive evidence  of  probable  cause,  although  such  finding 
may  have  been  afterward  set  aside  for  newly-discovered 
evidence,  and  a  nolle  prosequi  entered."  These  instructions 
the  court  refused  to  give. 

The  defendant  excepted  to  the  giving  of  the  first  instruc- 
tion, and  the  refusal  to  give  the  last  two  instructions. 

We  are  of  the  opinion  that  neither  the  instruction  given 
nor  those  asked  and  refused  were  correct.  Had  no  new  trial 
been  granted  in  the  criminal  case,  and  had  judgment  been 
rendered  against  the  defendant  therein,  he  could  not  have 
maintained  any  action  for  malicious  prosecution.  The  judg- 
ment would  have  been  conclusive  evidence  of  probable  cause. 
But  when  a  new  trial  was  granted,  the  case  stood  as  though 
it  bad  not  been  tried  before.    It  would  be  of  no  avail  for  a 
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defendant  to  obtain  a  new  trial,  if  the  former  verdict  would 
continue  to  be  evidence  of  his  guilt,  or  of  probable  cause 
for  the  prosecution.  The  granting  of  the  new  trial  proceeds 
upon  the  ground  that  it  has  been  made  to  appear  to  the 
court  that  the  conviction  was  wrongful.  The  statute  pro- 
vides that  the  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  had.  2  G.  &  H. 
423,  sec.  141.  We  are  referred  by  counsel  for  appellant  to 
Griffis  v.  Seltars,  2  Dev.  &  Bat.  492.  It  was  held  in  that 
case,  that  where  there  was  a  verdict  and  judgment  of  con- 
viction, and  the  defendant  was  afterward  acquitted  upon 
an  appeal  to  a  superior  court,  there  could  be  no  action  by 
the  defendant  for  malicious  prosecution ;  and  the  case  is  put 
upon  the  ground  that  the  conviction  in  the  inferior  court  is 
itself  evidence  of  probable  cause  for  the  prosecution.  But  if 
we  concede  the  correctness  of  this  ruling,  it  does  not  meet 
the  question  here.  The  learned  judge,  in  that  case,  says: 
"We  do  not  desire  to  be  considered  as  laying  it  down,  that 
a  verdict,  if  set  aside  by  the  court  in  which  the  trial  was  had, 
would  establish  probable  cause." 

The  charges  asked  by  the  defendant  were  rightly  refused 
by  the  court.  The  charge  given  was  more  favorable  to  the 
defendant  than  he  had  a  right  to  ask.  He  cannot,  therefore, 
complain  of  it  The  case  having  been  restored  to  its  former 
condition,  by  granting  the  new  trial,  the  entry  of  the  nollt 
Prosequi,  and  the  judgment  of  the  court,  that  the  defendant 
be  discharged  from  further  answering  to  the  indictment  and 
go  bence  without  day,  were  such  a  final  termination  of  the 
prosecution,  that,  so  far  as  this  point  is  concerned,  the 
defendant  in  that  case  had  the  right  to  sue  for  malicious 
prosecution.  This  is  so  decided  in  Chapman  v.  Woods,  6 
Blackf.  504. 

The  only  connection  which  the  appellant  is  shown  to  have 
had  with  the  criminal  prosecution  is  this.  He  was  summoned 
before  the  grand  jury,  to  give  evidence  with  reference  to- 
another  matter.  When  he  had  testified  concerning  that  matter, 
the  prosecuting  attorney,  who  was  present,  according  to  his 
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custom,  asked  him  if  he  knew  of  any  other  violations  of  the 
laws  of  the  State  ?  He  answered:  "Yes;  Theodore  Ros- 
ier hit  me."  It  was  not  shown  that  he  employed  counsel 
to  prosecute  the  case,  that  he  testified  in  the  criminal  court; 
or  in  fact  that  he  had  any  other  connection  with  the  prose-  ' 
cution.  He  was  struck  by  some  one  in  a  saloon  before  that 
time,  and  knocked  down.  He  and  the  appellee  had  had  a 
difficulty,  and  although  he  was  unable  to  state  from  his  own 
knowledge  who  it  was  that  struck  him,  he  had  been 
informed  that  it  was  the  appellee  that  struck  him.  Koster 
and  others  who  were  present  testified  that  he  did  not  strike 
the  appellant.  We  think  the  preponderance  of  the  evidence 
Is,  that  Koster  did  not  strike  him.  But,  at  the  same  time, 
we  think  it  appears  from  the  evidence  that  Richter  believed 
when  he  made  the  statement  before  the  grand  jury,  in  answer 
to  the  question  of  the  prosecuting  attorney,  and  had  reason- 
able ground  to  believe,  that  the  appellee  had  struck  him. 
V/hile  the,  right  of  the  citizen  to  maintain  his  action,  when 
he  has  been  maliciously  prosecuted  without  any  reasonable 
or  probable  cause,  cannot  be  denied,  it  cannot  be  held  that 
in  every  case  where  a  public  prosecution  has  been  com- 
menced, and  has  resulted  in  an  acquittal,  an  action  for  mali- 
cious prosecution  can  be  maintained.  In  Lacy  v.  Mitchell,. 
23  Ind.  67,  it  was  said :  "  Probable  cause  may  be  defined. 
to  be  that  apparent  state  of  facts  found  to  exist  upon  reason- 
able inquiry ;  that  is,  such  inquiry  as  the  given  case  ren- 
dered convenient  and  proper,  which  would  induce  a  reason- 
ably intelligent  and  prudent  man  to  believe  the  accused  per- 
son had  committed,  in  a  criminal  case,  the  crime  charged  ;. 
and  in  a  civil  case,  that  a  cause  of  action  existed."  In  Hays. 
v.  Blizzard,  30  Ind.  457,  it  was  said  :  "  The  mere  belief  that 
a  person  has  been  guilty  of  a  crime  is  not  sufficient  to 
authorize  a  criminal  prosecution  against  him.  Lawrence  v. 
Lanning,  4  Ind.  194.  But  where  the  facts  known  to  the 
prosecutor,  or  the  information  received  by  him  from  sources- 
entitled  to  credit,  are  such  as  to  justify  the  belief,  in  the  mind, 
of  a  person  of  reasonable  intelligence  and  caution,  that  the 
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-accused  is  guilty  of  the  crime  charged,  and  the  prosecution 
is  induced  thereby,  such  a  state  of  facts  constitutes  probable 
■cause,  though  it  may  subsequently  appear  that  the  accused 
is  innocent." 

The  appellant  did  not  voluntarily  go  before  the  grand 
jury,  and  when  he  was  before  them  he  did  not  volunteer  the 
accusation.  There  are  no  circumstances  indicating  malice 
on  the  part  of  the  appellant.  There  must  be  not  only  want 
of  probable  cause  to  sustain  the  action,  but  there  must  be 
malice.  It  is  true  that  the  jury  may  infer  malice  from  the 
want  of  probable  cause,  but  they  are  not  bound  to  do  so ; 
and  there  are  cases  where  the  occasion  supports  the  infer- 
ence of  want  of  malice.  Starkie  says :  "  In  some  instances 
the  very  existence  of  malice  is  wholly  immaterial ;  in  other 
words,  the  law  will  decide  conclusively  in  favor  of  the 
defendant,  notwithstanding  his  malice, or  its  injurious  conse- 
quences to  the  plaintiff,  as  where  an  action  is  brought  for  a 
libel,  or  words  published  or  spoken  by'a  judge,  juror,  or 
witness,  in  the  ordinary  course  of  judicial  proceedings.  In 
others,  the  law  will  not  exclude  evidence  of  malice,  but  will 
presume  against  its  existence  until  it  has  been  established  by 
positive  proof;  as  in  cases  of  libel,  or  slander,  where  the 
occasion  supports  such  a  presumption ;  or  where  the  action 
is  expressly  founded  upon  a  malicious  proceeding,  such  as  a 
malicious  prosecution  by  a  private  person,  or  a  malicious 
conviction  by  a  magistrate.  In  such  and  similar  instances, 
malice  being  the  gist  of  the  action,  must  be  established  by 
positive  proof,  independently  of  the  act  itself."  2  Stark.  Ev. 
'675.  The  same  author  says:  "Evidence  as  to  the  con- 
duct of  the  defendant  in  the  course  of  the  transaction, 
his  declarations  on  the  subject,  and  any  forwardness  and 
activity  in  exposing  the  plaintiff  by  a  publication  of  the  pro- 
ceedings,  is  properly  adduced  to  prove  malice,"  Id.  683. 

Under  the  circumstances  disclosed  in  this  case,  there  was 
no  ground  on  which  the  jury  could  infer  the  existence  of 
malice  on  the  part  of  the  appellant  It  was  not  a  question 
■whether  or  not  the  appellee  was  really  guilty  of  the  assault 
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and  battery,  but  the  question  was,  had  the  appellant  proba- 
ble cause  to  do  what  he  did,  and  if  not,  then  was  he  actuated 
by  malice  in  doing  it?  See  Scotten  v.  Longfellow,  40  Ind- 
23.  We  think  the  evidence  did  not  warrant  the  verdict  of 
the  jury. 

There  are  a  number  of  other  questions  discussed  and  pre- 
sented, but  we  do  not  deem  it  necessary  to  decide  them  in- 
disposing of  the  case. 

The  judgment  is  reversed,  with  costs,  and  the  cause- 
remanded,  for  a  new  trial. 


Dickinson  v.  Colter. 


Contract  of  Indemnity. — Construction. —  Whether  Original  or  Collateral. — 

A.  executed  to  B.  his  written  agreement,  which,  after  reciting  that  B.  was  about 
to  appoint  C.  his  agent  for  tL=  purchase  of  grain,  and  to  furnish  him  money  for 
that  purpose,  contained  this  provision :  "  I  hereby  become  responsible  to  said" 

B.  "  and  agree  to  pay  him  all  money  that  he  may  so  advance  to  said"  C  "  and 
dial  may  be  due  him  from"  C. "from  time  to  time,  by  reason  cf  snch  advances." 

Held,  that  the  liability  assumed  by  A.  was  primary  and  nbsulute,  and  not  col' 
lateral. 

Evidence. — Admissions. — The  admissions  of  C.  as  to  the  amount  due  from  Mm. 
to  B.,  mode  after  he  had  abandoned  his  agency,  were  not  admissible  against 
A. 

Same. — Harmful  Err»r. — A  judgment  will  not  be  reversed  on  account  of  the- 
admission  of  improper  evidence,  when  the  same  fact  is  proved  by  competent 
testimony  and  the  evidence  upon  the  point  involved  is  not  conflicting. 

Pleading. — An  answer  is  bad  which  sets  up  facts  in  direct  conflict  with  a  writ- 
ten agreement  sued  on,  and  which  contains  no  avetmeut  of  a  mistake  of  fact,, 
and  no  prayer  to  reform  the  instrument. 

From  the  Wayne  Common  Fleas. 
W.  A.  Bickle,  for  appellant. 

C.  C.  Binkley,  for  appellee. 

Buskirk,  J. — The  appellee  sued  the  appellant  upon  the 
following  instrument; 
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"  Whereas  John  L.  Berry  is  about  entering  into  an  arrange- 
ment with  John  Colter  to  buy  com  for  said  Colter  that  will 
require  the  advancement  from  time  to  time  by  said  Colter  of 
money  for  such  business  to  said  Berry;  now,  in  considera- 
tion of  such  agreement  and  the  advancement  by  Colter  of 
such  money  to  said  Berry,  I,  Charles  A.  Dickinson,  hereby 
become  responsible  to  said  Colter,  and  agree  to  pay  him.  with- 
out relief  from  valuation  and  appraisement  laws,  all  money 
that  he  may  so  advance  to  said  Berry,  and  that  may  be  due 
to  him  from  Berry  from  time  to  time  by  reason  of  such 
■advancements. 

"September  22d,  1869.  C.  A.  Dickinson." 

The  complaint  consisted  of  three  paragraphs. 

In  the  first,  the  execution  of  the  above  instrument  was 
averred;  that  under  and  by  virtue  of  such  agreement,  the 
plaintiff  advanced  to  Berry  from  time  to  time  the  sum  of 
two  thousand  eight  hundred  and  seventy-one  dollars  and 
seventy-five  cents;  that  said  Berry  at  various  times  paid  him 
in  com  and  services  the  sum  of  one  thousand  eight  hundred 
and  eighty-two  dollars  and  twenty-five  cents,  leaving  a  bal- 
ance of  nine  hundred  and  eighty-nine;  dollars;  that  he 
■demanded  the  same  of  Berry,  who  had  failed  and  neglected 
to  pay  him  the  money,  or  to  deliver  to  him  corn  for  such 
balance;  that  on  the  1st  day  of  March,  1870,  and  at  divers 
times  before  and  since,  he  had  notified  the  defendant  of  the 
balance  due  from  Berry  and  demanded  payment  thereof,  but 
■defendant  had  neglected  and  refused  to  pay  the  same. 

The  second  paragraph,  in  addition  to  the  above  facts, 
alleged  the  insolvency  of  Berry. 

The  third  paragraph  was  the  same  as  the  first,  except 
there  was  no  averment  of  demand  on  Berry  for  the  pay- 
ment of  the  balance  due. 

The  appellant  demurred  separately  and  severally  to  each 
paragraph  of  the  complaint  The  demurrer  was  sustained 
to  the  third  and  overruled  to  the  others,  and  proper  excep- 
tions were  taken. 

The  appellant  answered  in  five  paragraphs,  the  fifth  being 
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a  denial.  A  demurrer  was  sustained  to  the  first,  second,  and 
fourth,  and  exceptions  taken.    The  third  was  dismissed. 

There  was  a  trial  by  th»  court,  resulting  in  a  finding  for 
the  appellee.     New  trial  refused  and  judgment 

The  appellant  has  assigned  for  error: 

1.  Overruling  demurrer  to  the  first  and  second  para- 
graphs of  complaint. 

2.  Sustaining  the  demurrer  to  the  first,  second,  and  fourth, 
paragraphs  of  the  answer. 

3.  Overruling  motion  for  a  new  trial 

The  real  and  substantial  question  involved  in  the  case  is, 
-whether  the  instrument  sued  on  created  an  original  and  pri- 
mary, or  a  collateral  and  secondary  liability  against  the  appel- 
lant ;  in  other  words,  whether  he  assumed  the  liability  of  a 
surety  or  guarantor.  If  the  former,  the  complaint  is  good,  if 
the  latter,  it  is  bad. 

In  our  opinion,  the  liability  created  by  such  instrument  was 
primary  and  absolute.  The  appellant  unconditionally  agreed 
to  pay  to  the  appellee  all  money  which  he  might,  in  consid- 
eration and  in  pursuance  of  such  agreement,  advance  to 
Berry,  and  which  should  at  any  time  be  due  from  Berry  to 
appellee,  by  reason  of  such  advancement 

We  do  not  deem  it  either  necessary  or  proper  to  enter  into 
an  examination  and  review  of  the  authorities  bearing  upon 
the  question  under  examination,  as  the  subject  has  quite 
recently  undergone  a  very  full  and  elaborate  investigation  by 
this  court  in  McMilla.i  v.  The  Bull's  Head  Bank,  32  Ind.  1 1. 
There  is  much  conflict  among  text  writers,  and  in  the 
adjudged  cases  in  England  and  in  this  country,  as  to  what 
constitutes  an  original,  and  what  a  secondary  liability. 
Wc  shall  not  attempt  to  reconcile  or  harmonize  these 
conflicting  views.  We  have,  upon  thoughtful  consideration, 
concluded  to  adhere  to  the  ruling  in  the  above  case ;  and, 
applying  the  principles  there  enunciated  to  the  case  in  judg- 
ment, we  entertain  no  doubt  that  the  instrument  which  is  the 
foundation  of  the  present  suit  created  a  primary  and  abso- 
lute liability  against  the  appellant,  and  that  the  court  com- 
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mittcd  no  error  in  overruling  the  demurrer  to  the  first  and 
second  paragraphs  of  the  complaint. 

The  first,  second,  and  fourth  paragraphs  of  the  answer  pro- 
ceeded upon  the  theory  that  the  appellant  had  only  assumed 
the  liability  of  a  guarantor;  and  we  having  reached  the  conclu- 
sion that  such  theory  was  unsound,  it  results  that  the  ruling 
of  the  court  in  sustaining  the  demurrer  to  them  was  correct 
If  the  first  and  second  paragraphs  of  the  complaint  were 
good,  the  first,  second,  and  fourth  paragraphs  of  the  answer 
were  necessarily  and  unavoidably  bad.  Besides,  they  were 
bad  for  another  reason.  They  set  up  facts  in  direct  conflict 
with  the  written  agreement  sued  upon,  without  any  aver- 
ment that  there  was  a  mistake  of  fact  or  attempt  to  reform 
the  instrument. 

We  next  inquire  whether  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  first  reason  for  a  new  trial  was,  that  the  court  erred 
in  admitting  in  evidence  the  instrument  sued  on,  for  the 
reason  that  it  was  not  stamped.  At  the  time  the  motion  for 
a  new  trial  was  made,  this  court  had  not  decided  that  such 
instruments  were  admissible  without  being  stamped.  The 
objection  has  been  withdrawn. 

It  is  next  claimed  that  the  court  erred  in  admitting  in  evi- 
dence the  admissions  of  Berry  as  to  the  balance  due  from 
him  to  appellee,  as  testified  to  by  C.  C.  Binldey,  attorney 
for  appellee.  It  is  contended  by  counsel  for  appellee,  that, 
under  the  peculiar  state  of  facts,  the  admissions  of  Berry 
were  competent. 

Binkley  testified,  that  as  the  attorney  of  appellee,  he  had 
in  his  hands  for  collection  the  claim  sued  on  ;  that  he  called 
upon  appellant  and  informed  him  that  he  wanted  to  see 
Berry ;  that  appellant  said  Berry  was  absent  from  home,  but 
would  return  by  the  next  Saturday;  that  appellant  then 
asked  him  how  matters  stood  between  Colter  and  Berry,  to 
which  he  replied  that  he  had  a  statement  of  the  account,  at 
his  office,  which  showed  a  balance  due  of  about  a  thou- 
sand dollars,  which  appellant  could  see  by  calling;  that 
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appellant  then  stated  that  he  wanted  him  to  see  Berry,  and 
know  what  he  proposed  to  do  about  it ;  that  he  afterward 
saw  Berry  who  made  the  statement  given  in  evidence ;  that 
he  shortly  afterward  saw  appellant  and  informed  htm  of  the 
result  of  his  interview  with  Berry,  and  that  Colter  would 
have  to  look  to  him  for  the  balance  due,  and  that  on  the 
same  day  appellant  .called  at  his  office  and  examined  the 
statement,  and  said  that  he  would  have  to  see  about  it 

In  our  opinion,  the  circumstances  stated  do  not  render  the 
admission  of  Berry  as  to  the  amount  due  from  him  to  Col- 
ter admissible.  It  is  true  the  appellant  requested  Binkley 
to  see  Berry,  not,  however,  to  ascertain  the  amount  due,  but 
to  find  out  what  he  proposed  to  do  about  the  payment  of  the 
balance  due.  If  the  appellant  had  referred  Binkley  to  Berry 
to  ascertain  the  amount  due,  the  statements  or  admissions  of 
Berry  in  reference  to  such  matter  would  have  been  admissi- 
ble against  appellant,  but  such  was  not  this  case.  The  appel- 
lant was  not  a  party  to  the  contract  between  Colter  and) 
Berry.  His  obligation  was  an  original  and  independent  one* 
As  between  the  appellant  and  appellee,  the  appellant  occu- 
pied the  relation  of  an  original  promisor,  but  as  between 
appellant  and  Berry,  the  former  is  the  surety  .of  the  latter. 
In  an  action  between  appellant  and  Berry,  the  admissions  of 
Berry  would  be  competent.  If  the  appellant's  obligation 
had  been  collateral,  the  admissions  of  Berry,  while  engaged 
in  the  transaction  of  the  business,  so  as  to  constitute  them 
a  part  of  the  res  gestie,  would  have  been  admissible.  1  Green- 
leaf  Ev.  215,  sec.  187.  The  admissions  of  Berry  were  made 
after  he  had  abandoned  his  contract  with  Colter,  and  were  not 
made  in  connection  with  the  doing  of  an  act,  and  consequently 
were  not  binding  upon  appellant.  Hynds  v.  Hays,  25  Ind. 
31.     Nor  was  he  a  party  to  the  record. 

We  think  the  court  erred  in  the  admission  of  such  evi- 
dence, but  it  does  not  necessarily  follow  that  we  must 
reverse  the  judgment.  We  held  in  Thompson  v.  Wilson,  34. 
Ind.  94,  that  where  illegal  evidence  was  admitted,,  the  pre- 
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sumption  would  be,  that  it  injuriously  affected  the  other  party, 
unless  it  clearly  appeared  that  it  did  not,  and  we  adhere  to 
such  ruling  and  think  that  such  presumption  should  be 
indulged  where  there  is  conflicting  testimony ;  for  in  such 
case  we  can  not  clearly  and  plainly  see  that  it  did  not  injure 
the  other  party.  In  the  case  in  judgment, 'the  appellee 
proved  the  entire  transaction  between  him  and  Berry,  except 
the  payment  of  three  hundred  dollars,  by  Thomas  Sheppard, 
and  as  to  that,  Mr.  Binkley  testified,  as  an  independent  fact 
and  disconnected  from  his  conversation  with  Berry,  that  he 
paid  to  Berry  three  hundred  dollars,  which  had  been  given 
him  by  Colter.  The  evidence  of  Sheppard  and  Binkley 
covered  every  fact  which  the  plaintiff  was  required  to  prove 
to  make  out  his  case,  and  such  evidence  was  uncontradicted 
and  unrebutted. 

The  appellant  offered  no  evidence  as  to  the  balance  due. 
The  finding  of  the  court  was  fully  supported  by  the  evi- 
dence. In  fact,  no  other  finding  could  have  been  rendered. 
In  such  case,  we  can  plainly  and  clearly  see  that  the  illegal 
evidence  did  not,  and  could  not,  injure  the  appellant.  In 
such  case,  we  cannot  reverse  a  judgment  for  the  admission  of 
incompetent  evidence. 

The  court  committed  no  error  in  overruling  the  motion  for 
a  new  trial. 

On  tlio  2  ist  of  February,  1873,  an  opinion,  in  substancethe 
same  as  the  above,  was  filed  in  this  cause.  Counsel  for  appel- 
lant filed  an  earnest  and  very  elaborate  petition  for  a  rehearing, 
in  which  we  were  asked  to  overrule  the  case  of  McMillan  v. 
Tiu  Bull's  Head  Bank,  supra.  A  rehearing  was  granted,  so 
that  we  might  re-examined  the  question.  Additional  briefs 
were  filed.  We  have  again  examined  the  authorities,  and  in 
view  of  the  irreconcilable  conflict,  we  have  concluded  that  ft 
would  be  better  to  adhere  to  the  former  ruling  of  this  court 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 
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Judcmrnt. — Review  of. — When  the  only  ground  of  a  complaint  for  m  review  j|J    JfJ 

of  a  judgment  is  error  in  the  proceedings  in  wbich  the  judgment  mi  ren-  |~iT~«Tl 
dcred,  no  review  can  be  had  unless  the  error  assigned  is  apparent  on  the  face  [™  *** 
of  the  record  and  has  not  been  waived. 

SAME- — A  failure  to  except,  as  a  general  rale,  is  a  waiver  of  the  error;  and  * 
biil  of  review  cannot  be  used  as  a  means  of  creating  an  exception  in  the  first 
instance, 

SaMK. — The  error  most  be  an  available  one,  else  there  is  nothing  to  review. 

Same. — A  bill  of  review  for  error  of  law  appearing  in  the  proceedings  and 
judgment  cannot  be  sustained,  unless  the  errors  are  such  that  the  Supreme 
Court  would  reverse  the  judgment  on  appeal. 

Same. — In  a  complaint  for  review  for  errors  apparent  on  the  record,  no  issua- 
ble question  of  fact  con  be  presented.  A  demurrer  raises  a  question  of  law 
for  the  court  to  decide,  the  same  as  a  joinder  of  error  on  appeal.  If  the 
demurrer  is  overruled,  the  judgment  is  reversed,  and  the  errors  allowed,  and 
no  further  answer  is  necessary.  If  the  demurrer  is  sustained,  it  has  all  the 
effect  of  confirming  the  judgment,  and  terminates  the  suit. 

Sake, — A  release  of  errors*  or  any  other  matter  which  would  bar  an  appeal, 
may  be  answered  in  defence  to  a  bill  for  a  review  of  errors  of  law  appearing 
in  the  proceedings  and  judgment,  but  no  issue  of  fact  can  be  formed  touch- 
ing the  merits  of  the  original  action  on  such  a  complaint. 

Same. — If  a  demurrer  be  filed  to  a  bill  to  review  a  judgment  on  the  ground  of 
new  facts,  or  facts  newly-discovered,  and  the  demurrer  is  overruled,  it  does 
not  dispose  of  the  case,  and  the  defendant  mast  answer, 

Hemukkes. — Where  n  substituted  answer  has  been  filed,  rulings  upon  a  demurrer 
to  the  original  answer  present  no  question  on  appeal  to  the  Supreme  Court 

Judgment. — Modification  of. — A  court  may  modify  a  judgment  during  the  term 
at  which  it  is  rendered,  and  the  parties  are  bound  by  the  proceedings  without 
notice  of  a  motion  to  so  modify  the  judgment. 

Unavailable  Error. — When  aright  result  has  been  reached,  a  judgment  will 
not  be  reversed  because  such  result  was  not  reached  by  the  proper  proceed- 
ing. 

Suretyship. — THai  of  Question  t>f. — One  of  several  defendants  who  claims  to 
be  a  surety  may  have  that  question  determined  in  the  trial  of  the  action,  or 
be  may  file  bis  complaint  for  that  purpose  after  the  trial  of  the  original  case. 

Practice. — Refusing  Leant  to  File  Answer. — When  leave  to  file  an  answer  hat 
been  refused,  the  Supreme  Court  will  presume  in  favor  of  the  action  of  the 
lower  court,  unless  by  the  record  it  appears'  to  have  been  erroneous.  The 
record  should  show  that  the  defendant  offered  to  file  an  answer  appropriate 
to  the  complaint. 

Same. — Special  Finding. — When  a  special  finding  is  made  by  the  court  without 
the  request  of  either  party  to  the  action,  it  will  be  treated  as  nothing  moist 
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From  the  Cass  Common  Fleas. 

D.  P.  Baldwin,  T.  S.  Rollins,  and  F.  Svrigart,  for  appel- 
lants. 

M.  Winfield  and  S.  T.  McOmntU,  for  appellee. 

Osborn,  J. — This  b  an  appeal  from  a  judgment  on  a  bill  of 
review.  A  complete  record  of  the  proceedings  and  judgment 
in  the  action  was  filed  with  the  complaint  and  forms  a  part 
of  the  record  in  this  appeal.  We  will  examine  those  proceed- 
ings first.  The  original  action  was  brought  by  Sarah  Barr, 
administratrix  of  the  estate  of  William  Barr,  against  the  appel- 
lants and  appellee,  upon  a  joint  promissory  note,  made  by 
them  to  William  Barr,  for  one  thousand  one  hundred  dollars, 
dated  June  23d,  1866,  due  one  year  after  date  without  interest 

Richardson  and  Layton  filed  a  demurrer  to  the  complaint, 
but  no  action  was  had  upon  the  demurrer.  Then  Howk 
61ed  a  demurrer  to  the  complaint  for  the  want  of  sufficient 
facts,  which  was  overruled,  and  an  exception  was  taken. 

Separate  answers  were  filed  by  each  of  the  defendants, 
consisting  of  several  paragraphs,  to  some  of  which  demurrers 
were  filed.  The  rulings  upon  those  demurrers  need  not  be 
noticed,  because  the  appellants  filed  no  bill  for  a  review,  and 
the  appellee  by  leave  of  court  filed  a  substituted  answer,  to 
which  a  demurrer  was  filed  and  overruled.  Issues  of  fact 
were  formed.  There  was  no  issue  of  suretyship  of  Rich- 
ardson. The  cause  was  tried  by  the  court  who  found  for 
the  plaintiff  against  all  the  defendants.  And  without  any 
request  by  either  party,  the  court  made  a  special  finding, 
which  need  not  be  set  out.  The  following  judgment  was 
then  rendered : 

"  It  is  therefore  considered  by  the  court,  that  the  plaintiff 
do  have  and  recover,  of  and  from  said  defendants,  said  sum 
,  of  five  hundred  and  six  dollars  and  sixty  cents,  together 
with  the  costs  of  this  action,  without  any  relief  from  valua- 
tion or  appraisement  laws,  and  subject  to  the  redemption 
laws  of  1861.  And  it  is  further  ordered  that  execution  be 
first  levied  of  the  property  of  the  defendant  .Layton,  then 
of  defendant  Richardson,  as  surety,  and  lastly,  in  case  the 
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sheriff  fails  to  make  the  whole  amount  of  the  judgment; 
interest,  and  costs,  with  all  accruing  interest  and  costs,  that  the 
residue  so  remaining  unpaid  be  levied  of  the  property  of 
defendant  Howk." 

Richardson  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled. He  excepted,  and  time  was  given  to  file  a  bill  of 
■exceptions.     None  was  filed. 

Four  days  after  the  rendition  of  the  judgment,  but  during 
the  same  term.  Richardson  moved  the  court  in  arrest  of 
judgment  as  to  his  suretyship,  which  motion  was  sustained, 
and  it  was  ordered  that  so  much  of  the  judgment  as  related 
to  and  declared  his  suretyship  "be  stricken  out,  arrested, 
and  held  for  naught,  and  that  said  judgment  stand  as  a  judg- 
ment against  all  the  parties  jointly."  No  exception  was 
taken  to  this  action  of  the  court  He  then  filed  his  com- 
plaint, alleging  that  he  was  the  surety  for  Layton  and  Howk 
in  the  note,  and  demanded  that  the  court  so  declare  and 
order  and  direct  that  the  proper  directions  be  given  to  the 
sheriff  to  first  exhaust  the  property  of  the  other  judgment 
•defendants. 

To  that  complaint  the  parties  appeared,  and  Howk  moved 
the  court  to  strike  it  out,  which  motion  was  overruled,  and 
lie  excepted.  He  then  asked  leave  of  the  court  to  file  an 
-answer  to  the  complaint,  which  was  overruled,  and  he  again 
excepted.  And  the  court  found  that  Richardson  was  surety 
as  charged  in  his  complaint,  and  it  was  ordered  and  declared 
'"  that  execution  be  first  levied  of  the  property  of  the  defend- 
ants Layton  and  Howk,  to  satisfy  the  judgment,  interest,  and 
■costs."  No  motion  for  a  new  trial  was  filed,  or  objection 
made,  or  exception  taken  to  the  order  of  the  court. 

On  the.30th  of  March,  1871,  Howk  filed  his  bill  of  review, 
assigning  errors  of  the  court  in  the  proceedings  of  the) 
original  action.  A  motion  was  made  to  stay  the  execution, 
which  was  overruled.  After  other  proceedings  had,  an  affi- 
davit was  filed  and  motion  made  for  a  change  of  venue, 
which  was  granted.    An  amended  complaint  was  then  filed, 
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and  the  original  one  abandoned.  Twelve  errors  are  assigned 
in  the  amended  complaint. 

The  first  and  second  errors  relate  to  the  rulings  of  the 
court  upon  demurrers  to  an  answer,  for  which  a  substituted 
answer  was  filed  by  him,  and  to  which  a  demurrer  was  over- 
ruled. If  the  court  had  before  erred,  the  error  was  then- 
cured. 

3  and  4.  In  sustaining  the  motion  in  arrest. 

5.  In  rendering  judgment  against  all  of  the  parties  jointly, 
when  the  motion  in  arrest  was  sustained. 

6.  The  judgment  when  arrested  should  have  been  ren- 
dered so  as  to  be  levied  first  of  the  property  of  Layton  and 
Richardson. 

7.  The  judgment  after  motion  to  arrest  is  inconsistent 
with  the  findings  of  the  court. 

8.  The  court  had  no  authority  to  reform  the  judgment,  on 
sustaining  the  motion  to  arrest,  but  should  have  rendered 
judgment  on  request  of  the  plaintiff  in  that  suit  or  granted  a 
new  trial. 

9.  In  allowing  Richardson  to  file  a  motion  to  be  declared 
a,  surety,  and  in  refusing  to  strike  out  the  same. 

10.  In  refusing  to  allow  Howk  to  plead  on  the  question 
of  suretyship. 

1 1.  By  the  findings  of  the  court  the  property  of  Layton 
should  be  first  made  liable  to  the  payment  of  the  judgment; 
and  after  it  was  exhausted,  then  the  property  of  Howk  should 
be  liable  for  the  residue. 

12.  The  judgment  was  contrary  to  law  and  the  findings  of 
the  court. 

Following  the  assignment  of  errors  is  a  statement  that  the 
action  of  the  court  in  sustaining  the  motion  in  arrest  of  judg- 
ment, and  in  rendering  a  new  and  different  judgment,  was  had 
in  the  absence  of  Howk  and  his  attorney,  who  supposed  the 
case  had  been  determined  and  settled  upon  the  previous 
rulings  and  knew  nothing  of  the  new  judgment  rendered, 
until  the  same  had  been  signed  and  formally  entered,  and 
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too  late  to  except  to  the  action  or  the  court,  so  as  to  have 
the  exceptions  appear  in  the  proper  place. 

The  amended  complaint  was  presented  to  the  judge  of  the 
circuit  court,  who  granted  an  order  restraining  the  sheriff 
from  selling  the  property  on  an  execution  issued  on  the 
judgment.  We  presume  the  judge  had  been  appointed  to 
preside  by  the  judge  of  the  common  pleas,  although  the 
record  fails  to  show  it  affirmatively. 

Afterward  Alfred  Reed,  judge  of  an  adjoining  common 
pleas  district,  was  appointed  to  preside  and  did  preside  as 
judge  in  the  case  without  objection  by  either  party. 

Barr,  the  plaintiff  in  the  original  action,  appeared  and  hied 
an  answer  of  two  paragraphs.  1st.  The  general  denial. 
3d.  That  as  to  her  interest,  there  was  no  error  in  the  record 
that  could  in  any  way  affect  her  rights  of  recovery  in  the 
judgment.  A  motion  was  made  by  the  appellee  to  strike 
out  the  second  paragraph  of  her  answer,  which  was  over- 
ruled, and  an  exception  taken. 

Richardson  filed  a  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  constitute  a  cause  of  review  as  against  htm. 
The  demurrer  was  overruled,  and  Richardson  excepted. 

Layton  answered  by  a  general  denial. 

Richardson  filed  an  answer  of  five  paragraphs.  1st  A 
general  denial.  2d.  That  the  note  upon  which  the  judgment 
was  obtained  was  a  joint  note  given  for  money  borrowed  by 
Layton  and  Howk;  that  he  received  no  part  of  the  money; 
that  they  were  bound  for  the  entire  amount  of  the  note  in 
the  first  instance,  and  he,  in  case  they  failed  to  pay,  as  appeared 
in  the  record,  and  that  it  was  manifest  error  in  the  court  to 
hold  him  bound  to  pay  before  Howk;  and  he  prayed  that 
the  judgment  might  not  be  disturbed  as  to  him,  basing  the 
prayer  upon  certain  propositions  of  law  which  he  states  in 
his  answer. 

3d.  That  no  error  was  committed  prior  to  December,  1870; 
that  if  any  error  was  committed,  the  appellee  was  estopped 
from  setting  it  up,  because  he  was  present,  by  attorney  and 
In  person,  when  the  motion  in  arrest  was  made  and  deter- 
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mined,  and  took  no  exceptions  to  the  rulings  of  the  court 

4th.  That  the  appellee  was  present  by  himself  and  attor- 
ney and  made  no  objections  and  took  no  exceptions  to  the 
ruling  of  the  court  upon  the  question  of  arresting  the  judg- 
ment, and  thereby  waived  the  error,  if  any  was  committed. 

5th.  An  assignment  of  cross  errors,  in  this,  in  refusing 
to  permit  him  to  testify  on  the  trial  of  the  original  case,  aver- 
ring that  he  offered  himself  as  a  witness  to  show  in  what  capac- 
ity he  signed  the  note,  and  that  the  court  refused  to  permit 
him  to  so  testify ;  that  the  court  overruled  his  motion  for  a 
new  trial;  and  that  the  court  permitted  the  appellee  to  testify. 

A  motion  was  made  to  strike  out  the  second,  third,  fourth, 
and  fifth  paragraphs  of  Richardson's  answer.  That  motion 
was  overruled,  and  an  exception  taken.  Separate  demurrers 
were  then  filed  to  those  paragraphs,  because  they  did  not 
state  facts  sufficient  to  constitute  an  answer  to  the  complaint 
The  demurrer  was  sustained  to  the  second  and  fifth  para- 
graphs, and  overruled  to  the  third  and  fourth.  Both  parties 
excepted.  A  reply  of  general  denial  was  then  filed  to  the 
several  answers  of  the  defendants. 

The  record  shows  that  the  cause  was  submitted  to  the 
court  for  trial,  who,  after  hearing  the  evidence,  found  for  the 
plaintiff,  the  appellee ;  that  the  appellant  Richardson  filed  a 
motion  for  a  new  trial,  which  was  overruled ;  he  excepted 
and  moved  the  court  in  arrest  of  the  judgment 

Layton  made  a  special  appearance  and  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  he  again  excepted. 

Judgment  was  then  rendered  that  all  the  proceedings  in 
the  original  cause  subsequent  to  the  first  judgment  rendered 
on  the  29th  day  of  September,  1870,  be  set  aside  and  held 
for  naught,  and  the  original  judgment,  a  part  of  which  was 
struck  out  and  arrested  on  motion  of  Richardson,  in  all  things 
reinstated  and  established,  and  the  injunction  restraining 
the  levy  and  sale  on  the  execution  dissolved. 

Richardson  moved  the  court  to  set  aside  the  last  judg- 
ment, because  the  court  determined  the  question  of  surety- 
ship without  any  trial  or  proof  on  that  question  and  without 
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any  authority  of  law;  because  the  court,  in  restoring  the 
first  judgment,  put  it  beyond  his  power  to  avail  himself  of 
■an  error  committed  by  the  court  in  rendering  that  judgment; 
because  the  court  committed  an  error  in  allowing  Howk  to 
testify  that  Richardson  was  simply  the  surety  for  Layton, 
■and  in  refusing  to  let  Richardson  testify  that  he  was  the 
surety  for  both  Howk  and  Layton.  He  also  asked  leave  to 
have  the  question  of  suretyship  between  himself  and  Howk 
submitted  to  a  jury.  Whilst  that  motion  was  pending,  he 
filed  an  affidavit,  and  the  record  states  that  he  then  moved 
to  set  aside  the  original  judgment  upon  the  question  of  sure- 
tyship and  grant  a  new  trial,  which  motion  was  overruled, 
and  he  excepted.  This  was  the  last  entry  in  the  case  affect- 
ing Richardson. 

Layton  filed  a  motion  to  set  aside  the  last  judgment, 
because  he  was  a  resident  of  Illinois  and  he  had  no  knowl- 
edge of  the  pendency  of  the  suit  until  after  the  rendition  of 
the  original  judgment,  was  not  served  with  process,  and  did 
not  authorize  any  one  to  appear  for  him.  He  filed  affidavits 
in  support  of  the  motion.  The  motion  was  overruled,  and 
he  excepted.  No  bill  of  exceptions  was  filed,  but  the  clerk 
has  improperly  copied  several  affidavits  and  a  letter  into  the 
record. 

The  errors  assigned  question  the  several  rulings  of  the  court 
•on  the  complaint  for  review. 

The  complaint  for  review  was  filed  for  error  of  law  appear- 
ing in  the  proceedings,  and  not  for  new  matter  discovered 
-since  the  rendition  of  the  judgment  Unless  the  error 
assigned  in  the  complaint  was  apparent  on  the  face  of  the 
record,  no  review  could  be  had.  3  Daniel]  Ch.  Pr.,  1727, 
and  note  3.  It  must  not  only  be  apparent,  but  it  must  not 
have  been  waived.  R-eston  v.  Sanford's  Adm'r,  21  Ind.  156; 
Train  v.  Gridley,  36  Ind.  241. 

The  same  authorities  show  that  a  failure  to  except,  as  a 
general  thing,  is  a  waiver  of  the  error.  A  bill  of  review  can- 
not be  used  as  a  means  of  creating  an  exception  in  the  first 
Instance.  The  error  must  be  an  available  one,  otherwise  there 
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is  nothing  to  review.  We  think  it  may  be  stated  that  a  bill 
of  review  for  error  of  law  appearing  in  the  proceedings  and 
judgment  cannot  be  sustained  unless  the  errors  are  such  that 
this  court  would  reverse  the  judgment  on  appeal. 

The  judgment  which  the  appellee  sought  to  review  was 
rendered  upon  a  joint  promissory  note  executed  by  himself 
and  the  appellants,  upon  a  general  finding  for  the  plaintifffor 
the  amount  due  upon  the  note.  The  judgment  as  first 
rendered  was  a  special  one,  directing  that  the  execution 
issued  upon  it  should  not  be  levied  upon  the  property  of  the 
appellee,  until  that  of  the  appellants  was  first  exhausted. 
During  the  same  term,  that  judgment  was  modified  so  as  to 
make  it  an  ordinary  judgment  against  all  of  the  defendants, 
and  striking  out  all  directions  about  levying  the  execution. 
No  exceptions  were  taken  to  that  action  of  the  court. 

The  firstand  second  errors  assigned  in  the  bill  of  review 
have  already  been  disposed  of.  The  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  relate  to  the  action  of  the  court  in  mod- 
ifying the  judgment.  It  is  claimed  by  the  appellee  that  the 
action  was  erroneous,  and  that  he  did  not  waive  the  error 
by  failing  to  except,  because  he  was  not  present  and  bad  not 
notice  of  the  motion.  It  was  held  in  Burnside  v.  Enms,  43 
Ind.  41 1,  that  a  party  was  bound  by  proceedings  of  the  court 
during  the  term  at  which  judgment  was  rendered,  without 
notice,  and  besides,  the  appellee  appeared  to  the  action 
during  the  same  term  after  the  judgment  had  been  modified, 
and  made  no  objection  or  motion  to  reinstate  or  modify  the 
judgment. 

The  motion  in  arrest  was  not  the  proper  motion  after  the 
judgment  had  been  rendered.  The  motion  should  have  been 
to  modify  the  judgment  to  correspond  to  the  finding  of  the 
court.  Although  the  appellant  Richardson,  by  failing  to 
except  to  the  judgment  at  the  time  of  its  rendition,  waived 
the  error,  he  did  not  thereby  waive  the  right  to  move  to 
have  it  modified.  On  his  motion  in  arrest,  the  court  modi- 
fied the  judgment,  and  as  modified,  it  was  right  and  the  only 
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proper  judgment  to  be  rendered  on  the  finding.  The  right 
result  was  thus  reached. 

The  court  committed  no  error  in  allowing  Richardson  to- 
file  his  motion  or  complaint  to  be  declared  a  surety.  Such 
complaint  may  be  filed  at  any  time  before  or  after  the  trial 
of  the  main  action.  2  G.  &  H.  308,  sec.  674.  It  is  an  issue 
In  which  the  plaintiff  in  the  action  has  no  interest,  and  the 
proceedings  shall  not  affect  his  proceeding.     Sec.  674,  supra. 

The  tenth  assignment  in  the  bill  of  review  relates  to  the 
action  of  the  court  in  overruling  the  motion  of  the  appellee- 
for  leave  to  file  an  answer  to  the  complaint  of  Richardson 
to  be  declared  a  surety.  We  must  presume  in  favor  of  the 
action  of  the  court,  unless,  by  the  record,  it  appears  to  have- 
been  erroneous.  The  record  does  not  show  by  bill  of  excep- 
tions or  otherwise,  that  the  appellee  offered  to  file  an  answer, 
or  if  he  offered  to  file  one,  what  it  was,  or  what  issue  it  ten- 
dered. We  cannot  say  that  the  court  committed  an  error  by 
refusing  the  leave  asked,  when  it  does  not  appear  that  the- 
appellee  offered  to  file  a  legitimate  answer.  We  think  the 
record  should  show  that  he  offered  to  file  some  appropriate- 
answer  to  the  complaint. 

The  eleventh  and  twelfth  assignments  were  not  available- 
The  judgment,  as  modified,  was  the  only  proper  one  on  the 
finding.  They  were  predicated  upon  a  special  finding  under 
section  336,  2  G.  &  H.  205.  But  inasmuch  as  it  was  not 
made  at  the  request  of  either  party,  it  will  be  treated  as, 
nothing  more  than  a  general  finding.  Nash  v.  Caywood,  3f> 
Ind.  457. 

There  was  no  available  error  appearing  in  the  proceeding* 
and  judgment,  and  the  court  committed  an  error  in  ren- 
dering judgment  for  the  appellee  on  his  complaint  for 
review. 

As  we  have  said  before,  the  bill  of  review  was  filed  for 
errors  of  law  appearing  in  the  proceedings  and  judgment- 
No  issue  of  fact  was  tendered.  The  only  question  was, 
whether  there  was  available  error  apparent  on  the  face  of  the 
record.    The  averment  that  the  appellee  was  not  present 
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when  the  judgment  was  modified,  as  we  have  seen,  was  an 
immaterial  one,  and  did  not  purport  to  be  new  matter  dis- 
covered since  the  rendition  of  the  judgment  It  was  during 
•the  -same  term  at  which  the  judgment  was  rendered,  and 
the  record  shows  that  he  appeared  during  that  term,  after 
the  modification  of  the  judgment,  made  no  objection,  took 
no  exception  to  the  action  of  the  court  in  making  the  mod- 
ification, and  made  no  effort  to  correct  the  judgment. 

The  parties  made  up  and  tried  the  issues  on  the  complaint 
-as  in  an  ordinary  action.  This  was  wrong.  A  demurrer 
would  raise  a  question  of  law  for  the  court  to  decide,  the 
same  as  a  joinder  in  error  on  appeal.  "  If  a  demurrer  be 
put  in  to  a  bill  to  reverse  a  decree  on  error  apparent,  and  the 
demurrer  is  overruled,  the  decree  is  reversed  and  the  errors 
-allowed,  and  no  further  answer  or  hearing  is  necessary.  If  the 
demurrer  is  allowed,  it  has  all  the  effect  of  confirming  the 
-decree,  and  terminates  the  suit"  2  Daniell  Ch.  Pr.  1636-7 ;  2 
-Smith  Ch.  Pr.  55-6.  "  If  a  demurrer  be  put  in  to  a  bill  of 
review,  on  the  ground  of  new  facts,  or  facts  newly-discovered, 
■and  the  demurrer  is  overruled,  it  does  not  dispose  of  the 
cause,  and  the  defendant  must  answer,  because  fact  is  at 
issue."    2  Daniell  Ch.  Pr.  1643 ;  2  Smith  Ch.  Pr.  63. 

Release  of  the  error  or  any  other  matter  which  would  bar 
-an  appeal  might  be  answered  in  defence  to  a  bill  for  review 
for  errors  of  law  appearing  in  the  proceedings  and  judg- 
ement, but  no  issue  of  fact  can  be  formed  touching  the  mer- 
its of  the  original  action  on  such  a  complaint  It  is  in  the 
natuVe  of  a  writ  of  error.  Coen  v.  Funk,  26  Ind.  289.  Its 
•object  ie  to  procure  an  examination  and  alteration  or  reversal 
of  a  judgment  upon  a  former  complaint  on  account  of  errors 
■of  law  apparent  on  the  face  of  the  record,  and  the  question 
must  be  determined  by  the  record  itself.  McDode  v.  McDadt, 
29  Ind.  340. 

The  judgment  is  reversed,  with  costs;  the  cause  is 
remanded,  with  instructions  to  the  court  belowto  sustain  the 
•demurrer  to  the  complaint,  and  for  further  proceedings  in 
-accordance  with  this  opinion. 
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Berkshire  et  alv.  Young, 

StATUTK  or  Frauds. —  Voider  and  Purchaser. — Mortgage. — A  verbal  promise~ 
of  the  purchaser  of  an  equity  of  redemption  to  pay  the  mortgage  debt,  nude 
after  his  purchase  and  not  connected  with  the  consideration  to  be  paid  there- 
for, cannot  be  enforced  by  the  mortgagee,  although  a  valuable  consideration 
may  have  been  given  for  the  promise.  Such  an  undertaking  is  void  by  the.: 
statute  of  fraud*. 

JUDGMENT. — Review  cf. — When  judgment  by  default  has  been  rendered  on  an 
intnmcieot  complaint,  the  defendant  may  maintain  a  proceeding  for  a  review 
and  reversal  of  the  judgment  in  the  same  court,  although  no  exception  appears.. 
in  the  record. 

PRACTICE. — Motion  toStrikt  Out. — Transcript.—- When  it  appears  bythe record 
that  a  part  of  the  complaint  was  struck  oat  on  motion,  but  it  is  not  shown 
clearly,  either  by  the  clerk's  entry  or  a  bill  of  exceptions,  what  words  were  so- 
struck  out,  the  Supreme  Court  will  consider  the  complaint  as  it  appears  in  the 
transcript  to  be  correct 

From  the  Ripley  Common  Pleas. 

H.  W.  Harrington,  for  appellants. 

%  Young,  %  T.  Dye,  and  A.  C.  Harris,  for  appellee. 

Osborn,  J. — On  the  2d  day  of  August,  1866,  Henry  B~ 
Lipperd  executed  to  the  appellant  Berkshire  three  promis- 
sory notes,  one  for  five  hundred  dollars,  and  the  other  two- 
for  eight  hundred  and  eighty-seven  dollars  and  fifty  cents 
each;  the  first  payable  on  the  25th  day  of  December,  1866, 
and  the  others  on  the  25th  of  December,  1867  and  1868, 
respectively.  On  the  same  day,  Lipperd  and  his  wife  exe- 
cuted a  mortgage  upon  certain  real  estate  in  Ripley  county, 
in  this  State,  to  secure  the  payment  of  those  notes.  It  was. 
duly  acknowledged  and  recorded  in  the  record  of  mortgages 
of  that  county.  Afterward,  Lipperd  paid  off  and  took  up  the- 
fjve-hundred-dollar  note,  and  he  also  paid  the  sum  of  sixty- 
five  dollars  on  the  note  for  eight  hundred  and  eighty-seven 
dollars  and  fifty  cents  first  falling  due.  Berkshire  assigned 
the  note  last  falling  due  to  one  Joseph  Malin,  who  indorsed 
it  to  the  appellant  Armel.  After  the  execution  of  the  notes, 
and  mortgage,  Lipperd  was,  by  the  District  Court  of  the 
United  States  for  this  district,  adjudged  a  bankrupt,  and. 
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William  Bradshaw  was  appointed  assignee,  who,  as  such 
assignee,  sold  and  conveyed  to  the  appellee  the  equity  of 
redemption  in  the  real  estate  so  mortgaged,  for  the  sum  of 
four  dollars. 

Berkshire  filed  a  complaint  in  the  Ripley  Common  Fleas 
to  foreclose  the  mortgage,  to  make  the  amount  due  on  the 
note  in  his  hands,  and  made  Lipperd  and  his  wife,  Armel, 
Bradshaw,  and  the  appellee,  parties  defendants  to  his  com- 
plaint All  the  facts  before  recited  were  alleged  in  his  com- 
plaint, and  in  addition  it  was  averred  that  the  appellee  pur- 
chased the  real  estate,  subject  to  the  incumbrance  of  the 
mortgage,  and  "  that  the  said  Young,  for  a  valuable  consid- 
eration to  him  paid  since  the  said  sale,  expressly  agreed  to 
pay  oflT  the  incumbrance,,  and  in  case  he  failed  so  to  do, 
to  become  personally  liable  for  any  amount  due  on  said 
mortgage  over  and  above  the  sum  said  real  estate  should 
sell  for,  on  an  order  of  sale  issued  on  any  decree  on  said 
mortgage."  Prayer  for  foreclosure,  etc.,  and  for  judgment 
against  appellee  for  the  remainder,  after  the  sale  of  the  mort- 
gaged premises,  and  for  general  relief. 

Armel  appeared  to  the  action  without  service  of  process, 
.and  filed  a  cross  complaint,  setting  up  the  same  facts  as  are 
contained  in  the  original  complaint,  and  prayed  for  a  fore- 
closure and  judgment  against  the  appellee,  and  for  general 
^relief. 

Bradshaw  and  the  appellee  were  defaulted.  Lipperd 
-answered,  admitting  the  allegations  in  both  complaints 
against  him,  and  set  up  his  discharge  by  the  district  court  as  a 
bankrupt.  The  cause  was  tried  by  the  court,  resulting  in  a  find- 
ing of  facts  which,  although  not  good  as  a  special  finding 
under  section  341,  2  G.  &  H.  207,  is  sufficient  for  a  general 
finding  for  the  appellants;  that  there  was  due  to  Berkshire 
nine  hundred  and  fifty-four  dollars  and  thirty-five  cents,  and 
to  Armel  one  thousand  and  nineteen  dollars  and  fifteen  cents. 
A  judgment  was  rendered  against  Lipperd  and  the  appellee 
for  those  sums,  and  for  a  foreclosure  of  the  mortgage,  in 
the  usual  form,  without  appraisement,  and  that  any  balance 
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remaining  unpaid  after  the  sale  of  the  mortgaged  premises 
should  be  levied  of  the  property  of  the  appellee  subject  to 
execution,  and  that  Lipperd  was  not  liable  for  such  balance. 

Afterward,  on  motion  of  the  appellants,  an  alleged  omis- 
sion in  the  entry  in  the  judgment  was  corrected  by  an  entry 
nunc  pro  tunc,  by  which  certain  real  estate  described  in  the 
mortgage,  but  omitted  in  the  order  of  sale,  was  included  in 
the  order. 

Within  three  years  from  the  rendition  of  the  decree,  the 
appellee  filed  his  complaint  in  the  Ripley  Common  Fleas  for 
a  review  of  the  proceedings  and  judgment,  alleging  as  errors, 
among  other  things,  "  Because  the  complaint  of  Berkshire 
in  his  suit  for  foreclosure  as  to  said  John  Young,  the  plain- 
tiff herein,  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  him;  that  as  to  the  cross  complaint  of 
Abraham  Armel,  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  plaintiff  herein." 

It  also  alleges  that  the  court  erred  in  rendering  judgment 
against  him  in  favor  of  the  appellants  on  the  finding  of  the 
court;  that  the  court  erred  in  rendering  a  personal  judgment 
against  the  appellee,  because  the  complaint  did  not  state 
facts  sufficient  to  authorize  a  personal  judgment  against  him. 

Other  errors  are  alleged  and  facts  stated  for  a  review  of 
the  judgment,  but  we  do  not  deem  it  necessary  to  set  them 
out  in  this  opinion. 

The  appellants  filed  sundry  motions  to  strike  out  parts  of 
the  complaint,  indicating  the  parts  to  be  stricken  out  by 
pages  and  lines.  The  entry  of  the  clerk  in  the  record  recites 
that  part  of  the  motions  were  sustained, and  part  overruled; 
that  each  party  excepted  to  the  adverse  rulings  of  the  court 
on  such  motions.  Bills  of  exceptions  were  filed,  but  they 
do  not  set  out  the  words  included  in  the  motions  granted,  or 
overruled.  The  clerk  has  stated  in  the  transcript,  that  they 
commence  and  end  on  certain  lines  and  pages.  There  is 
nothing  in  the  record  by  which  we  can  tell  what  words  were 
included  in  any  of  the  motions.  ■  We  can  only  take  the 
record  as  it  comes  to  us,  and  must  regard  what  is  in  the 
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transcript  as  constituting  part  of  the  complaint  as  being 
legitimately  there,  and  forming  a  part  of  it. 

The  appellants  filed  separate  demurrers  to  the  complaint, 
which  were  overruled,  and  exceptions  were  taken.  They 
also  confessed  errors  as  to  so  much  of  the  personal  judg- 
ment against  the  appellee  as  waived  appraisement.  The 
appellants  refusing  to  answer,  final  judgment  was  rendered 
that  these  judgments  be  reversed  so  far  as  the  same  were 
personal  judgments  against  the  appellee,  and  for  costs  against 
the  appellants.  To  which  exceptions  were  taken  as  follows : 
"And  to  the  rendition  of  this  judgment  the  said  defendants, 
Berkshire  and  Armel,  except." 

The  errors  assigned  call  in  question  the  rulings  of  the  court. 

As  to  the  rulings  of  the  court  on  the  motions  to  strike 
out  parts  of  the  complaint,  we  have  already  seen  that  they 
are  not  in  the  record  in  such  a  way  as  to  raise  any  question 
upon  them. 

The  appellants  insist  that  a  bill  of  review  will  not  lie  for 
errors  of  law  appearing  in  the  proceedings  and  judgment; 
unless  the  action  of  the  court  was  excepted  to ;  that  the 
only  remedy  which  the  judgment  defendant  has  in  such  a 
case,  is  toapply  for  relief  under  section  99,  2  G.  &  H.  118, 
and  the  amendment  thereto,  approved  March  4th,  1867,  3lnd~ 
Stat  373 ;  and  we  are  referred  to  decisions  of  this  court 
to  sustain  that  view.  It  will  be  observed,  by  reference  to 
.  the  cases  holding  that  a  bill  of  review  will  not  lie  unless- 
exceptions  were  taken,  that  the  reason  is,  because  the  party 
by  failing  to  except  has  waived  the  error,  and  he  cannot  by 
filing  a  bill  of  review  avoid  his  waiver.  The  statute  allows, 
a  bill  of  review  "for  any  error  of  law  appearing  in  the 
proceedings  and  judgment,"  etc.  2  G.  &  H.  280,  sec. 
53/,  An  effort  was  made  to  extend  its  application  to  cases 
where  errors  intervened  during  the  progress  of  an  action 
which  had  been  waived.  And  although  language  may  have 
been  used  in  some  of  the  opinions  which  seems  to  hold  that 
a  complaint  to  review  a  judgment  would  not  lie  in  any  case 
for  errors  of  law  apparent  upon  the  face  of  the  record,  unless. 
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an  exception  was  taken  to  the  action  of  the  court,  we  are 
satisfied  that  it  was  not  the  purpose  of  the  court  to  so  hold. 
The  language  was  used  with  reference  to  the  case  under 
consideration.  If  it  had  been  waived,  it  was  no  longer  an 
error  within  the  meaning  of  the  statute  The  same  statute 
that  made  the  waiver  a  bar  to  the  bill  of  review  made  it 
equally  so  to  an  appeal.  If  the  error  had  been  waived,  it 
would  not  be  available  to  review  the  judgment  in  the  same 
court,  or  reverse  it  in  this.  If  it  had  not,  then  on  appeal 
the  judgment  would  be  reversed.  Heitman  v.  Schnek,  40 
Ind.  93 ;  Bonham  v.  Keen,  40  Ind.  197 ;  Curran  v.  Carran, 
40  Ind.  473.  The  same  reason  applies  to  complaints  for 
review.  The  whole  question  depends  upon  whether  a 
failure  to  except  amounts  to  a  waiver.  This  distinction 
is  recognized  in  Train  v.  Gridley,  36  Ind.  241,  on  p.  248. 
That  a  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  is  not  waived  by  a  failure  to  demur. 
It  may  be  assigned  for  error  in  this  court,  and  the  objection 
made  forthe  first  time  in  that  manner.  Cases  in  40  Ind.,  supra. 

That  brings  us  to  the  question  of  the  sufficiency  of  the 
complaint  to  authorize  a  personal  judgment  against  the 
appellee.    We  proceed  to  consider  it. 

The  allegations  in  the  original  and  cross  complaints  are 
substantially  the  same.  So  that  when  one  is  considered  and 
disposed  of,  the  other  follows. 

Berkshire  held  a  note  secured  by  mortgage  upon  Lipperd. 
The  appellee  had  become  the  purchaser  of  Lipperd's  equity 
of  redemption.  He  was  not  the  debtor  of  Lipperd.  Berk- 
shire in  his  complaint  charged  that  the  appellee,  for  a  valu- 
able consideration  to  him  paid,  agreed  to  pay  Lipperd's 
note,  and  if  he  did  not  do  so,  he  would  become  personally 
liable  for  any  amount  left  unpaid  after  the  mortgaged  prop- 
erty was  sold.  The  allegation  is,  that  "  for  a  valuable  con- 
sideration to  him  paid,"  he  made  the  promise.  The  whole 
contract  was  for  the  payment  of  Lipperd's  note.  That  is 
the  substance  of  the  transaction  as  stated.  He  was  paid  a 
V01.  XLV.— 30 
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valuable  consideration  to  guaranty  the  payment  of  the  debt 
It  not  being  alleged  that  the  promise  was  in  writing,  the  pre- 
sumption under  our  code  is,  that  it  was  not,  and  the  objec- 
tion may  be  taken  by  demurrer.  Harper  v.  Miller,  27  Ind. 
277  ;  Crosby  v.  Jcroloman,  37  Ind.  264.  The  promise  was 
not  made  as  a  mode  of  paying  his  own  debt,  as  in  McDillv. 
Gunn,  43  Ind.  315,  and  Helms  v.  Kearns,  40  Ind.  124.  In 
those  cases  the  contract  was  to  pay  the  debt  of  the  prom- 
isor to  a  third  person,  to  whom  his  creditor  was  indebted 
We  do  not  think  any  useful  purpose  will  be  accomplished 
by  attempting  to  reconcile  the  decisions  on  the  subject  of 
the  liability  of  a  party  on  his  promise,  not  in  writing,  to  pay 
the  debt  of  a  third  person,  or  when  such  promise  is,  or  is 
not,  within  the  statute.  We  think  the  different  rulings, 
however,  will  be  found,  in  a  great  measure,  to  be  more  appar- 
ent than  real,  growing  out.  of  expressions  used  by  judges 
with  reference  to  the  facts  in  each  particular  case.  Very 
many  attempts  have  been  made  to  lay  down  specific  rules 
under  which  it  can  be  determined  whether  the  particular 
promise  is  within  the  statute.  Decisions  have  been  reviewed 
and  criticised,  and  much  learning  and  research  manifested, 
and  yet  the  questions  remain  unsettled.  Of  course,  the 
trouble  results  from  an  effort  to  take  the  cases  out  of  the 
statute  requiring  a  promise  to  pay  the  debt  of  another  to 
be  in  writing.  Amongst  the  many  cases  alluded  to  may  be 
included  Malloryv.  GilUit,  21  N.  Y.  412,  Fut 'lam  v.  Adams, 
37  Vt  391,  and  Barkery.  Bucklin,  2  Denio,  45.  In  the 
cases  of  McDill  v.  Gunn  and  Helms  v.  Kearns,  supra,  and 
perhaps  others,  this  court  has  held  that  where  one  promises 
to  pay  his  own  debt  to  a  third  party,  to  whom  his  creditor  is 
indebted,  or  where  he  purchases  property  subject  to  an 
incumbrance,  and  as  a  part  of  the  purchase-money  agrees 
to  pay  the  mortgage  debt,  he  will  be  liable,  and  the  promise 
is  not  within  the  statute.  Browne  on  Frauds,  313,  sec.  214, 
says :  "  It  is  not  the  motive  of  the  promisor,  nor  the  nature 
of  the  consideration  for  his  promise,  but  the  substance  of 
the  transaction  between  him  and  the  promisee  that  must  be 
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regarded  in  determining  whether  the  promise  is  within  the 
statute.  If  the  defendant  is  under  an  obligation  to  pay  the 
amount  of  the  debt  independently  of  any  contract  of  guar- 
anty, his  promise  to  pay  it,  though  expressed  as  a  guaranty, 
or  an  agreement  to  answer  for  the  debt  of  another,  is  bind- 
ing without  writing.  The  substance  of  the  transaction  is  his 
undertaking  to  pay  his  own  debt  in  a  particular  way."  In 
the  case  at  bar,  the  substance  of  the  transaction  was,  that 
for  a  valuable  consideration  paid  to  the  appellee  therefor,  he 
promised  to  pay  Lipperd's  debt.  The  appellants  contend 
that  Lipperd  was  not  liable  when  the  promise  was  made, 
because  he  had  been  discharged  by  the  bankrupt  court,  and 
therefore  it  was  not  necessary  that  the  promise  should  be  in 
writing.  He  was  not  discharged  as  the  result  of  the  trans- 
action. Crosby  v.  Jeroloman,  37  Ind.  264 ;  Ellison  v.  Wise- 
hart,  29  Ind.  32.  And,  besides,  the  discharge  might  be  set 
aside  and  vacated  by  the  court  granting  it,  for  good  cause 
shown.  The  promise  was  not  connected  with  the  purchase 
of  the  property.  The  whole  transaction  took  place,  as  it  is 
expressly  alleged  in  the  complaint,  after  such  purchase.  In 
fact,  the  averment  in  the  complaint  shows  that  it  was  nothing 
more  than  an  unwritten  promise  to  pay  the  debt  of  another, 
for  a  valuable  consideration.  To  hold  such  a  promise  bind- 
ing would  practically  nullify  the  statute.  Its  purpose  would 
be  ftterly  defeated,  and  the  binding  force  of  contracts  would 
depend  upon  the  question  of  whether  they  were  founded 
'  upon  a  valuable  consideration,  and  not  whether  they  were  in 
writing  and  signed  as  the  statute  requires.  It  acquired  no 
additional  validity  from  the  fact  that  the  appellee  had,  before 
that  time,  become  the  purchaser  of  Lipperd's  equity  of 
redemption  in  the  mortgaged  property. 

We  think  the  causes  mentioned  were  sufficient  to  entitle 
the  appellant  to  a  review  and  reversal  of  the  judgments 
in  favor  of  both  appellants  against  the  appellee,  and  that  the 
court  below  committed  no  error  in  reversing  them.  It  is 
immaterial  whether  the  other  causes  were  good  or  not,  and 
it  is  unnecessary  to  consider  them.    If  there  is  one  available 
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error  of  law  assigned,  appearing   in  the  proceedings  and 
judgment,  that  is  sufficient  to  reverse  the  judgment,  although 
others  are  assigned  which  are  not  available. 
The  judgment  ia  affirmed,  with  costs. 
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CxiMIrlAL     LAW. — Removal   of    Landmark. — Indictment. — Ad     indictment 

charged  that  the  defendant,  on,  etc.,  "did  then  and  there  unlawfully,  malidoiulr, 
and  mischievously  remove  a  certain  stone  landmark  anTl  monument,  then  and 
there  erected  far  the  purpose  of  designating  the  south-west  corner  of  a  certain 
tract  of  land  in  said  county,  to  wit,"  describing  the  land. 

Beld,  that  the  indictment  was  sufficient.  Under  the  first  division,  of  sec  33, 1 
G.  &  H.  46S,  it  is  not  necessary  to  charge  the  intent  with  which  the  monu- 
ment was  removed. 

Witness.—/'/™/  of  Reputation  Of — While  it  is  the  character  of  the  witness 
at  the  time  he  testifies  that  is  material  to  be  shown,  it  has  never  been  held  that 
the  testimony  must  have  reference  to  that  exact  time.  If  some  little  latitude 
were' not  allowed,  it  would,  in  many  cases,  be  impossible  to  impeach  the  most 
corrupt  witness  or  sustain  the  most  truthful  one. 

SrtME, — When  an  attempt  had  been  made  to  impeach  a  witness  by  evidence  of 
abatements  made  out  of  court  in  conflict  with  his  testimony  on  the  trial,  and 
evidence  had  been  given  of  the  good  character  of  the  witness  ia  his  neigh- 
borhood at  the  time  of  trial,  it  was  not  error  to  admit  testimony  that  his  char- 
acter was  also  good  two  yean  before  in  a  different  neighborhood. 

Misdemeanor. — Accessories. — There  can  be  no  accessories,  as  such,  in  misde- 
meanors, either  before  or  after  the  fact ;  but  those  who  are  at  all  guilty  arc 
guilty  in  the  same  degree. 

Criminal  Law. — Monument. — Survey. — Where  a  monumeut  has  been  set  up 
as  a  landmark,  not  by  the  proper  officer  of  the  government  of  the  United  Stales, 
at  the  time  of  the  government  surveys,  or  by  authority  of  a  surveyor  ia 
accordance  with  the  requirements  of  the  statute,  or  to  mirk  a  boiriaarf 
*  fixed  by  the  county  surveyor  in  the  presence  and  by  the  acquiescence  of  the 
parties  interested,  without  the  previous  statutory  formalities,  or  ta  mark  1 
boundary  or  comer  recognized  and  acquiesced  in  for  a  sufficient  length  ot 
time,  but  has  been  erected  by  a  surveyor  without  notice  as  required  by  statute, 
cm  the  land  of  one  who  was  not  present  at  the  survey  and  did  not  consent  to 
it,  and  set  as  a  comer  stone  at  another  place  than  that  lonj  recognized  and 
used  as  the  comer,  the  person  on  whose  land  it  has  been  placed  will  not  be 
liable  to  prosecution  for  removing  such  monument. 


MAY  TERM,  1874.  469 

Stratton  v.  The  StM.lt. 

From  the  Henry  Circuit  Court. 

%.  T,  Elliott,  for  appellant. 

y,  C.  Denny,  Attorney  General,  M.  B.  Forkner,  and  E.  H. 
Bundy,  for  the  State. 

Downey,  J.— This  was  an  indictment  against  the  appel- 
lant, in  which  it  is  charged  that  Edward  K.  Stratton,  at  said 
county,  on  the  30th  day  of  September,  A.  D.  1871,  did  then 
and  there  unlawfully,  maliciously,  and  mischievously  remove 
a  certain  stone  landmark  and  monument,  then  and  there 
erected  for  the  purpose  of  designating  the  south-west  corner 
of  a  certain  tract  of  land  in  said  county,  to  wit:  The  south 
half  of  the  south-east  quarter  of  section  twenty-nine,  in  town- 
ship seventeen  of  range  ten  east,  in  Henry  county,  Indiana, 
said  tract  of  land  being  then  and  there  the  property  of  Jacob 
Pickering. 

The  defendant  moved  the  court  to  quash  the  indictment. 
The  motion  was  overruled.  The  defendant  excepted,  and 
the  ruling  of  the  court  on  the  motion  is  the  first  error 
assigned. 

The  section  of  the  statute  on  which  the  indictment  is 
founded  is  sec.  33,  p.  468, 2  G.  &  H.,  which  section  reads  as 
follows : 

"If  any  person  shall  mischievously  remove  any  monu- 
ment erected  for  the  purpose  of  designating  the  corner  or 
any  other  point  in  the  boundary  of  any  tract  of  land,  or  shall 
maliciously  or  mischievously  deface  or  alter  the  mark  upon 
any  monument,  made  for  the  purpose  of  designating  any 
point,  course  or  line  in  the  boundary  of  any  tract  of  land,  or 
shall  wilfully  cut  down  or  removeany  monument  upon  which 
such  mark  shall  be  made,  with  intent  to  destroy  such  mark, 
such  person  shall  be  punished  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  fine  not  exceeding  two 
hundred  dollars." 

The  objection  urged  against  the  indictment  by  counsel  for 
the  appellant  is  thus  stated  in  his  brief:  "It  is  evident  that 
the  words,  '  with  intent  to  destroy  such  mark,*  in  the  latter 
part  of  the  section,  apply  to  all  the  prohibited  acts  previously 
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enumerated  in  defining  the  offence,  and  that  to  constitute  an 
offence  under  the  section,  it  must  be  averred  in  the  indict- 
ment, that  the  particular  act  charged  was  done  with  the 
intent  to  destroy  such  landmark.  It  will  be  observed  that 
this  indictment  contains  no  such  averment;  and  hence  it  does 
not  charge  any  offence  known  to  the  law.  It  is  radically 
defective,  and  the  court  erred  in  overruling  the  motion  to 
quash.  The  question  is  a  plain  and  simple  one,  and  does 
not  need  elucidation  by  argument" 

The  section  of  the  statute  may  be  analyzed,  and  we  may 
then  better  understand  its  meaning.  It  is  susceptible  of 
a  division  into  three  parts ;  first,  "  if  any  person  shall  mis- 
chievously remove  any  monument  erected  for  the  purpose 
of  designating  the  corner  or  any  other  point  in  the  boundary 
of  any  tract  of  land;"  or,  second,  "shall  maliciously  or 
mischievously  deface  or  alter  the  mark  upon  any  monument 
made  for  the  purpose  of  designating  any  point,  course  or 
line  in  the  boundary  of  any  tract  of  land;"  or,  third,  "shall 
wilfully  cut  down  or  remove  any  monument  upon  which 
such  mark  shall  be  made,  with  the  intent  to  destroy  such 
mark,"  etc. 

The  offence  under  the  first  division  of  the  section  consists 
in  mischievously  removing  the  monument  erected  to  desig- 
nate the  corner,  etc,  of  the  land.  This  branch  of  the  sec- 
tion has  no  reference  to  the  mark  on  the  monument.  It  is 
not  essential  that  the  monument  shall  have  any  mark  upon 
it,  in  order  to  make  its  removal  criminal.  Under  the  second 
division  of  the  section,  the  offence  is  the  maliciously  or  mis- 
chievously defacing  or  altering  the  mark  upon  the  monu- 
ment. Under  this  clause,  it  is  not  essential  that  the  monu- 
ment shall  be  removed.  It  need  not  be  alleged  that  the  act 
was  with  the  intent  to  destroy  the  mark,  when  the  indict- 
ment is  upon  this  division.  The  allegation  that  the  act  was 
done  "  maliciously  or  mischievously"  implies  that  the  defac- 
ing or  altering  was  done  with  intent,  etc. 

Under  the  third  division,  the  offence  consists  in  wilfully 
cutting  down  or  removing  any  monument  upon  which  such 
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mark  shall  be  made,  with  intent  to  destroy  the  mark.  In  an 
indictment  under  this  part  of  the  section,  the  intent  to 
destroy  the  mark  must  be  alleged,  and  hence  if  there  be  no 
mark  on  the  monumunt,  it  is  no  offence  to  cut  it  down  or 
remove  it,  where  the  act  is  not  done  mischievously  as  con- 
templated by  the  first  division  of  the  section.  It  will  be 
observed  that  according  to  the  first  branch  the  act  must  be 
done  mischievously.  According  to  the  second  branch,  it 
must  be  done  maliciously  or  mischievously,  and  according 
to  the  third  branch,  it  must  be  done  wilfully,  and  with  intent 
to  destroy  the  mark. 

The  indictment  in  this  case  is  evidently  predicated  on  the 
first  division  of  the  section,  although  it  contains  the  words 
unlawfully  and  maliciously,  which  are  not  essential  to  the 
description  of  the  offence.  We  think  it  is  clearly  sufficient, 
without  any  allegation  as  to  the  intent  with  which  the  act 
was  done.  The  word  "  mischievously"  is  the  only  word 
used  by  this  part  of  the  section  to  characterize  the  act.  That 
word  is  in  the  indictment.  The  surplus  words  do  neither 
good  nor  harm. 

The  defendant,  having  pleaded  not  guilty,  was  tried  by  a 
jury  and  found  guilty.  He  moved  for  a  new  trial  which  was 
refused,  and  sentence  was  pronounced  upon  him.  Under 
the  motion  for  a  new  trial,  several  questions  are  presented  for 
our  decision. 

It  appears  by  the  bill  of  exceptions  that  during  the  prog- 
ress of  said  trial  and  at  the  proper  time,  the  State,  for  the 
purpose  of  sustaining  the  character  of  Eli  Johnigan,  one  of 
the  prosecuting  witnesses,  who  had  been  impeached  by  proof 
of  statements  made  out  of  court  in  conflict  with  his  evidence, 
introduced  upon  the  stand  before  the  jury  one  Thomas  Sears, 
who,  after  being  sworn,  testified  that  the  said  Eli  Johnigan  for- 
merly lived  near  the  witness,  in  Blue  River  township  in  Henry* 
county,  but  that  he  removed  from  that  neighborhood  about 
two  years  ago  (two  years  before  the  trial)  to  the  neighborhood 
where  he  now  resides,  being  about  fifteen  miles  distant;  that  he, 
the  witness,  was  acquainted  with  the  general  moral  character  of 
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said  Johnigan  in  the  neighborhood  where  he  resided  in  Blue 
River  township  two  years  ago,  but  that  he  did  not  know  what 
his  general  moral  character  was  in  the  neighborhood  in  which 
he  has  resided  for  two  years  last  past.  The  prosecuting 
attorney  then  asked  the  witness  to  state  whether  the  general 
moral  character  of  said  Johnigan  was  good  or  bad  in  the 
neighborhood  in  which  he  resided  in  Blue  River  township, 
two  years  ago.  To  which' question,  and  to  the  answering 
thereof  by  said  witness,  the  defendant  at  the  time  objected, 
because  the  evidence  was  irrelevant  and  incompetent ;  but 
the  court  overruled  the  objection  and  permitted  the  witness 
to  answer  said  question,  who  thereupon  testified,  that  said 
Johnigan's  general  moral  character  at  the  time  and  place 
referred  to  was  good. 

The  court,  referring  to  this  evidence,  gave  the-jury  the 
following  direction : 

"  The  court  allowed  evidence  to  be  given  as  to  the  general 
moral  character  of  the  witness  for  several  years  back ;  but 
such  evidence  was  only  admitted  for  the  purpose  of  proving 
the  character  of  the  witness  at  this  time,  and  you  will  only 
consider  said  evidence  so  far  as,  in  your  judgment,  it  has  a 
tendency  to  prove  what  the  general  moral  character  of  the 
witness  is  at  this  time,  and  for  that  purpose  you  may  con- 
sider it  in  connection  with  the  other  evidence  given  upon  the 
point." 

While  it  is  the  character  of  the  witness  at  the  time  he 
testifies  that  is  material  to  be  shown,  it  has  never  been  held 
that  the  testimony  must  have  reference  to  that  exact  time. 
It  has  been  decided  in  several  cases,  in  effect,  that  the  inquiry 
should  relate  to  the  time  of  the  trial,  and  not  to  some  for- 
mer period,  but  no  definite  time  has  been  or  can  be  fixed, 
within  which  the  evidence  must  be  confined.  If  some  little 
.latitude  were  not  allowed,  it  would,  in  many  cases,  be  impos- 
sible to  impeach  the  most  corrupt  or  to  sustain  the  most 
truthful  witness.  That  the  character  of  a  person  may  sud- 
denly, from  having  been  very  good,  become  very  bad,  or 
from  having  been  very  bad  become  suddenly  very  good,  as 
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was  said  by  the  learned  judge  in  TJie  City  of  Aurora  v.  Cobb, 
21  Ind.  492,  510,  is  possible,  but  such  is  not  so  common!/ 
the  case  as  to  justify  the  presumption  that  there  is  no  perma- 
nency in  character,  whether  good  or  bad.  The  jury  were  to 
determine  the  credibility  of  the  witness  at  the  time  he  testi-  ' 
fied.  The  question  for  them  was,  whether  he  was  at  that 
time  a  credible  witness  or  not.  But  it  was  competent  for  the 
parties  to  give  evidence  of  his  character  within  a  reasonable 
time  before  the  trial.  The  point  to  be  reached,  however,  by 
the  proof  was,  for  all  that,  his  standing  for  veracity  at  the 
time  he  testified.  The  testimony  in  such  cases  will  bear  more 
or  less  strongly  upon  the  present  character  of  the  impeached 
witness,  according  as  it  fixes  the  existence  of  the  good  or 
bad  character  at  a  more  or  less  recent  period  of  time.  The 
present  character  is  the  point  in  issue.  What  the  character 
formerly  had  been  is  relevant  only  "as  it  blends  with  the 
continuous  web  of  life  and  tinges  its  present  texture."  Wil- 
iardv.  Goodenough,  30  Vt.  393.  The  period  of  time  within 
which  the  inquiry  shall  be  confined  is  probably  one,  to  some 
extent  at  least,  in  the  discretion  of  the  court,  the  jury  being 
left  to  weigh  the  evidence  according  as  it  may  tend  more  or 
less  strongly  to  show  the  true  character  of  the  witness  at 
the  time  of  the  trial.  In  Walker  v.  The  State,  6  Blackf.  1, 
which  was  a  case  of  bastardy,  the  defendant  sought  to  prove 
what  was  the  general  character  of  the  complainant  as  to  pros- 
titution or  virtue  previously  to  and  at  the  time  the  child  was 
said  to  have  been  begotten.  The  question  was  objected  to, 
and  the  objection  was  sustained.  The  court  said :  "  It  is 
true,  the  general  moral  character  of  a  witness  may  be  inquired 
into,  but  the  inquiry  should  be,  not  what  it  was  at  any  former 
period,  but  what  it  was  at  the  time  of  the  trial."  What  time 
had  elapsed  between  the  time  the  child  was  begotten  and  the 
trial  in  this  case,  does  not  appear.  In  King  v.  Kersey,  2  Ind. 
402,  the  defendant  had  given  evidence  of  the  bad  character 
of  two  of  the  plaintiff's  witnesses.  The  plaintiff  was  allowed 
to  prove,  in  her  rebutting  evidence,  that  their  character  was 
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good  before  the  action  was  brought.  How  far  back  the  evi- 
dence went  does  not  appear. 

In  Rucker  v.  Btaty,  3  Ind.  70,  it  was  held  that  the  inquiry 
could  not  relate  to  a  period  five  years  before  the  time  of  the 
trial. 

In  Cftancev.  The  Indianapolis,  etc.,  G.R.  Co.,  32100*.  473,  it 
is  said:  "Therewas  an  offer  to  impeach,  the  general  character 
for  truth  of  one  White,  a  witness  for  the  plaintiff.  The  wit- 
ness had  resided  in  Minnesota  for  two  years  prior  to  the  time 
he  testified.  The  impeaching  witnesses  resided  in  Hamilton 
county,  in  this  State,  and  did  not  pretend  that  they  were 
acquainted  with  the  general  character  of  White  for  truth  in  the 
neighborhood  where  he  then  resided.  The  evidence  was 
properly  rejected." 

We  are  referred  to  no  case  in  this  court  where  a  judg- 
ment has  been  reversed,  because  the  inquiry  has  related  to  a 
period  too  remote  from  the  time  of  the  trial.  In  Rucker  v. 
Btaty,  supra,  the  defendant  had  already  shown  the  character 
of  the  witness  to  be  bad,  and  afterward  offered  evidence  of 
his  character  at  a  former  time.  The  court  said,  in  deciding 
the  case :  "  If  he  had  shown  it  to  be  bad  at  the  time  of  the 
trial,  we  do  not  see  that  there  was  any  objection  to  his  also 
showing  it  to  have  been  always  bad,  except  the  time  that 
would  have  been  consumed  in  the  examination.  That  time 
the  court  was  not  bound  to  waste."  In  the  case  under 
consideration,  the  State  had  proved  by  two  witnesses,  that 
the  character  of  Johnigan  was  good  at  the  time  of  the  trial, 
and  this  evidence  was  not  contradicted  by  any  evidence  to 
the  contrary.  It  was  not  error  to  receive  the  evidence  of 
Sears  that  the  character  of  Johnigan  was  good  two  years 
before  the  time  of  the  trial,  and  in  another  neighborhood. 

At  the  proper  time,  after  the  evidence  was  closed,  the 
defendant  requested  the  court  to  instruct  the  jury  as  fol- 
lows: "Under  the  indictment  in  this  case,  if  the  defendant 
did  not  personally  remove  the  stone  landmark,  or  assist 
therein,  and  if  he  was  not  personally  present  when  it  was 
removed,  the  jury  should  find  the  defendant  not  guilty." 
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The  court  refused  to  give  the  instruction  asked  by  the  defend- 
ant, but,  on  its  own  motion,  instructed  the  jury,  that  if  the 
defendant  "  hired  or  procured  the  witness,  Eli  Johnigan,  or 
any  other  person,  to  remove  the  same,  he  would  be  guilty  as 
charged  in  the  indictment,  and  the  jury  should  find  him 
guilty." 

The  position  assumed  by  counsel  for  the  appellant,  on  this- 
point,  is  thus  stated  in  his  brief: 

"  I  concede  that  if  the  appellant  had  been  with  Johnigan* 
assisting  him  to  haul  the  stone,  and  his  attention  had  been 
called  to  the  stone,  and  being  personally  present  and  had. 
known  that  it  was  a  corner-stone,  or  landmark,  and  had 
then  and  there  directed  Johnigan  to  take  it  up  and  load  it 
on  the  wagon,  and  Johnigan  had  done  so  in  his  presence,  the 
appellant  would  have  been  a  principal,  and  equally  guilty 
with  Johnigan.  The  offence  charged  in  the  indictment  is 
only  a  misdemeanor,  and  I  insist  that  there  can  be  no  acces- 
sories, either  before  or  after  the  offence,  in  misdemeanors,  and 
if  the  person  so  charged  is  not  personally  present  and  in 
some  way  assisting  in  the  offence,  or  ready  to  assist  in  it,  so- 
ns thereby  to  become  a  principal,  he  is  not  guilty  of  any 
offence  known  to  the  law,  though  he  may,  prior  to  the  act 
and  away  from  the  place,  have  hired  or  directed  another  per- 
son to  commit  it." 

We  think  the  learned  counsel  is  correct  in  the  first  branch 
of  this  proposition,  that  is,  that  there  can  be  no  accessories,, 
either  before  or  after  the  fact,  in  misdemeanors,  but  incor- 
rect in  the  last,  that  is,  that  if  the  person  so  charged  is  not 
present  and  in  some  way  assisting  in  the  offence,  or  ready  to- 
assist  in  it,  so  as  thereby  to  become  a  principal,  he  is  not 
guilty  of  any  offence  known  to  the  law,  though  he  may,  * 
prior  to  the  act  and  away  from  the  place,  have  hired  or 
directed  another  person  to  commit  it  There  are  no  accessories 
in  misdemeanors,  but  those  who  are  at  all  guilty  are  guilty 
in  the  same  degree.  It  is  said  by  Mr.  Bishop,  that  "  the 
authorities  concur,  that,  in  misdemeanor,  there  are  no  acces- 
sories eitherin  name  orintheorderof  theprosecution.  When 
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a  man,  therefore,  stands  in  such  a  relation  to  a  misdemeanor 
-as  in  felony  makes  one  an  accessory  before  the  fact,  if  what 
■he  does  is  of  sufficient  magnitude  to  be  noticed  by  the  law, 
he  is  to  be  treated  as  a  principal ;  the  indictment  charges 
■him  as  such,  and,  unless  the  pleader  chooses,  it  does  not 
mention  that  the  act  was  performed  by  the  hand  of  another; 
'and  he  may  be  proceeded  against  either  in  advance  of  the 
doer,  or  afterward,  or  jointly  with  him."  I  Bishop  Crim.Law, 
.sec.  685,  and  see  the  cases  there  cited.  Accordingly, 
■an  accessory  is  defined  to  be,  "one  who,  without  being  pres- 
ent at  the  commission  of  a  felonious  offence,  becomes  guilty 
•of  such  offence,  not  as  a  chief  actor,  but  as  a  participator, 
as  by  command,  advice,"  etc.,  "  either  before  or  after  the  fact 
«r  commission."  Burrilt  Law  Diet,  tit  Accessory.  Thus  it  is 
seen  that  accessories  exist  only  in  felonious  offences, 
Bouvier  says:  *'  In  certain  crimes,  there  can  be  no  acceso- 
ries;  all  who  are  concerned  are  principals,  whetherthey  were 
present  or  absent  at  the  time  of  their  commission.  These 
are  treason,  and  all  offences  below  the  degree  of  felony." 
Bouv.  Law  Diet,  tit  Accessory. 

The  next  and  only  other  point  made  relates  to  the  cor- 
rectness of  the  second  charge  given  by  the  court  to  the  jury. 
The  instruction  rs  as  follows:  "If  the  county  surveyor  of 
Henry  county,  acting  as  such  county  surveyor,  at  the  request 
of  any  of  the  adjoining  land-owners,  erected  the  stone  men- 
tioned in  the  indictment,  or  directed  the  same  to  be  erected 
as  a  monument  to  designate  the  corner  of  said  lands,  the 
•defendant  would  be  liable  to  be  indicted  and  convicted  for 
removing  the  same,  although  he  may  not  have  been  duly 
-and  properly  notified  of  the  time  and  place  of  such  survey 
and  the  establishment  of  such  corner,  although  such  sur- 
veyor may  not  have  proceeded  regularly  in  such  surrey  or 
the  erection  of  such  monument.  In  such  cases,  if  any  land- 
owner or  party  interested  feel  themselves  aggrieved  by  the 
■survey  or  location  of  any  comer  by  such  surveyor,  he  has 
the  right  to  appeal  from  such  survey  to  the  circuit  court  at 
-any  time  within  three  years  and  have  the  same  corrected  or 
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set  aside,  if  found  to  be  wrong,  but  would  have  no  right  to- 
determinc  the  regularity  or  legality  of  such  survey  for  them- 
selves." 

The  section  of  the  statute,  upon  which  the  indictment  is 
founded,  speaks  of  monuments  erected  for  the  purpose  of 
designating  the  corner,  or  any  other  point  in  the  boundary  of 
any  tract  of  land.  It  does  not  state  anything  as  to  the  per- 
son, officer,  or  authority,  by  whom  the  monument  was  erected. 
Suppose  the  monument  has  been  erected  by  some  third  per- 
son, not  being  a  surveyor,  or  by  the  owner  of  the  land,  the- 
corner  or  line  of  which  is  to  be  marked  or  designated  by  it, 
must  it  be  recognized  and  regarded  as  a  monument,  the. 
removal  of  which  would  subject  the  party  removing  it  to- 
indictment  and  punishment  ?  We  can  not  think  so.  Under 
what  circumstances  then,  must  the  monument  have  been 
erected  in  order  to  make  the  removal  of  it  criminal  ? 

In  the  first  place,  we  have  no  doubt  the  monuments  erected 
by  the  proper  officer  of  the  government  of  the  United. 
States,  at  the  time  of  the  government  surveys,  would  be  such 
a  monument.  Second.  We  think  a  monument  erected  by  the- 
authority  of  a  surveyor,  under  and  in  accordance  with  the- 
statute  providing  for  the  election  and  prescribing  certain, 
duties  of  county  surveyor,  I  G.  &  H.  595,  after  notice  given 
as  prescribed  by  section  8  of  that  act,  or  consent  as  pro- 
vided in  section  4,  would  be  such  a  monument.  Third. 
We  think  when  a  monument  has  been  erected  to  mark  a. 
boundary  fixed  by  the  county  surveyor  in  the  presence  and. 
by  the  acquiescence  of  the  parties  interested,  without  such 
notice  or  previous  consent,  as  in  said  section  4,  would  be 
a  monument  coming  within  the  section.  Ashe  v.  Lanham,  5 
Ind.  434  Fourth.  No  doubt  a  monument  to  mark  a  boun- 
dary or  corner,  which  had  been  recognized  and  acquiesced 
in  for  a  sufficient  length  of  time  would  come  within  the  pro- 
tection of  the  statute.  Ball  v.  Cox,  7  Ind.  453;  Meyers  v. 
Johnson,  15  Ind.  261. 

There  may  be  other  instances  which  do  not  occur  to  us. 
now. 
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In  this  case,  it  appears  that  there  had  been  no  notice  given  of 
the  survey  as  required  by  the  statute,  that  the  defendantwas 
not  present  at  the  survey,  and  did  not  in  any  way  consent 
to  it.  The  surveyor  testified  that  he  planted  the  corner- 
stone at  the  south-west  comer  of  the  land  of  Pickering,  which 
was  the  south-west  corner  of  the  south-east  quarter  of  section 
twenty-nine,  about  two  years  before  the  time  of  the  trial, 
The  stone  was  set  in  the  field  of  the  defendant,  some  dis- 
tance from  what  had  been  for  many  years  used  and  recog- 
nized as  the  line  and  corner.  When  notice  is  given  accord- 
ing to  law  of  an  intended  survey,  such  survey  is  by  the  stat- 
ute made  prima  facie  evidence  in  favor  of  the  corners  estab- 
lished and  the  lines  run,  but  an  appeal  may  be  taken  from  it 
to  the  circuit  court  at  any  time  within  three  years.  We  are 
unwilling  to  hold  that  a  monument  erected  under  the  circum- 
stances disclosed  in  this  case  is  such  a  monument  as  con- 
templated by  the  section  of  the  statute  on  which  the  indict- 
ment in  this  case  is  founded. 

There  is  a  defect  in  the  evidence  on  the  part  of  the  State. 
The  surveyor  was  the  only  witness  who  attempted  to  fix  the 
location  of  the  monument  He  gives  the  number  of  the  sec- 
tion in  which  it  was,  but  not  the  township  and  range.  We 
know  judicially  that  there  are  several  sections  numbered 
twenty-nine  in  Henry  county.  That  the  evidence  was  insuf- 
ficient to  justify  the  verdict  of  the  jury,  was  one  of  the 
Teasons  assigned  for  a  new  trial,  and  we  think  the  position 
was  well  taken. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial 
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Conveyance.—  Consiruction.  of  Grant. — Prior  to  the  revised  statutes  of  1851,        f  45   47SI 

a  conveyance  containinj  no  wards  of  limitation  or  inheritance  gave  to  the         |<je   ^ 

grantee  an  estate  for  life  only.  

Same. — In  construing  the  language  of  a  grant,  that  construction  is  to  be  given 
which  is  most  favorable  10  the  grantee.  Where  a  giant  was  made  prior  to 
the  revision  of  1852,  to  one,  with  no-other  words  of  limitation,  he  will  be 
entitled  to  an  estate  during  his  own  life,  if  the  estate  of  the  grantor  would 
allow  him  to  convey  so  much.  To  create  an  estate  for  the  life  of  the  grantor, 
or  for  the  life  of  another  than  the  grantee,  words  indicating  such  purpose 

Sake. — Joint  Tenancy. — By  the  revised  statutes,  both  of  1843  and  of  1853,  a 
conveyance  (o  two  or  more  persons  creates  in  the  grantees  a  tenancy  in  com- 
mon, except  in  the  instances  where  the  statute  expressly  provides  that  it  shall 
be  a  joint  tenancy,  unless  it  shall  be  expressed  therein  that  the  grantees  shall 
hold  in  joint  tenancy,  or  it  shall  manifestly  appear  fiom  the  exact  words  of  the 
instrument  that  it  was  intended  to  create  an  estate  in  joint  tenancy.  The 
intention  cannot  be  gathered  from  the  circumstances  surrounding  the  grantor 
and  attendant  upon  the  execution  of  the  instrument. 

Same. — Deed  Without  Covenants. — Effect  cf. — A  deed  of  bargain  and  sale,  at 
by  way  of  release  or  quitclaim,  conveys  all  the  preset*  estate  of  the  grantor, 
but  binds  no  after-acquired  estate.  There  being  no  covenants  of  title,  there  is 
no  estoppel. 

From  the  Washington  Circuit  Court 

S,  B.  Voyles,  y,  Baynts,  %  W.  Gordon,  T.  M.Browne,  and 
J.  N.  Kimball,  for  appellants. 

T.  L.  Collins  and  A.  B.  Collins,  for  appellees. 

Buskirk,  J. — This  was  an  action  by  the  appellants  against 
the  appellees,  to  obtain  partition  of  the  real  estate  described 
in  the  complaint.  The  complaint  sets  forth  the  interests  of 
the  parties,  together  with  the  deed  upon  which  the  appel- 
lants in  part  rely  for  their  title.  A  demurrer  was  sustained 
to  the  complaint  below,  and  this  ruling  is  assigned  for  error 
and  presents  the  only  question  arising  in  the  record. 

The  complaint  shows  that  in  the  year  1847,  one  Thomas 
Nicholson  was  the  owner  in  fee  of  the  land  in  controversy; 
that  on  the  24th  day  of  March,  1847,  he  conveyed  by  deed 
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such  real  estate  to  his  two  sons,  Peter  and  Thomas  B.  A. 
Nicholson,  in  consideration  that  they  would  support  htm  for 
and  during  his  life  and  bury  him  after  his  death,  which  deed 
was  duly  acknowledged  and  recorded;  that  in  the  year 
1848,  the  grantor,  Thomas  Nicholson,  departed  this  life,  intes- 
tate, leaving  the  appellants  and  the  grantees  his  heirs  at  law. 
The  grantees,  Peter  and  Thomas  B.  A.  Nicholson,  remained 
in  possession  of  the  land  until  1850,  when  they  sold  and. 
conveyed  it  to  Peter  Caress ;  that  Peter  Caress  died  in  the 
year  1852,  intestate,  and  such  real  estate  was  sold  by  the 
administrator  of  his  estate  to  pay  the  debts  thereof,  and  the 
appellees  derive  their  title  through  Peter  Caress,  and  are  in: 
possession  and  claim  to  be  the  absolute  owners  in  fee ;  that 
in  the  year  1855,  Peter  Nicholson,  one  of  the  grantees  of 
the  said  Thomas  Nicholson  departed  this  life  intestate ;  that 
the  other  grantee,  Thomas  B.  A.  Nicholson,  is  alive. 

As  the  questions  in  the  case  depend  almost  entirely  upon 
the  construction  which  ought  to  be  placed  upon  the  deed 
from  Thomas  Nicholson  to  Peter  and  Thomas  B.  A.  Nichol- 
son, we  set  out  a  copy  of  it,  which  is  as  follows : 

"  Be  it  known  to  all  men  that  I,'  Thomas  Nicholson,  of 
the  State  of  Indiana,  Washington  county,  and  in  Brown 
township,  and  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-seven,  being  at  home,  in  my  right  mind, 
and  in  good  health,  and  without  any  ceershun  from  any  person 
or  fraudulently  to  withhold  the  right  from  any  one,  do  hereby 
deed  and  convey  unto  my  sons,  Peter  and  Thomas  Bramwell 
A.  Nicholson,  all  my  personal  and  real  estate,  except  that 
portion  coming  from  Childers,  which  is  to  be  divided  with 
the  other  brothers  and  sisters  if  I  should  dye  before  it  is 
collected,  but  all  the  rest  of  the  estate  I  do  hereby  convey 
unto  Peter  and  Thomas  B.  A.  Nicholson,  upon  the  condi- 
tion of  the  maintenance  through  life,  and  burial  after  death, 
of  my  boddy,  which  maintenance  is  to  cosist  of  suitable  cloth- 
ing for  public  and  private  life  and  ordinary  boarding,  the 
plat  of  ground,"  etc.  (here  follows  description  of  the  reaL 
estate).    "  To  have  and  to  hold  the  same  against  all  claim 
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or  claims  whatever  and  singular,  the  title,  interest,  and  claim 
in  and  unto  said  Peter  and  Thomas  B.  A.  Nicholson  forever. 
In  testimony  whereof  we  set  our  hands  and  seals,  this  twenty- 
fourth  day  of  March,  one  thousand  eight  hundred  and  forty- 
seven.  Thomas  Nicholson,  [Seal.]" 

The  counsel  for  appellants,  in  their  brief,  admit  that  Peter 
and  Thomas  B.  A.  Nicholson  fully  performed  the  conditions 
named  in  the  deed  and  paid  the  consideration  agreed  upon 
for  the  land,  but  they  contend  that  the  deed  only  conveyed 
to  them  an  estate  for  life;  that  the  fee  remained  in  the 
grantor  and  on  his  death  descended  to  his  heirs  at  law; 
that  the  grantees  held  the  estate  or  interest  conveyed  by 
such  deed  as  tenants  in  common  for  life,  and  upon  the  death 
of  Peter  Nicholson,  the  title  to  one  undivided  half  descended 
to  the  plaintiffs  as  the  heirs  of  Thomas  Nicholson,  and  that 
they  have  a  right  to  partition  of  the  said  real  estate ;  and 
that  all  the  interest  which  appellees  have  is  the  life  estate 
during  the  life  of  Thomas  B.  A.  Nicholson  and  the  interest 
in  fee  which  Peter  and  Thomas  B.  A.  Nicholson  inherited 
from  their  father,  and  which  was  conveyed  by  their  deed  to 
Peter  Caress.  In  other  words,  the  rights  of  the  appellants 
are  attempted  to  be  maintained  upon  the  ground  that  as  the 
deed  from  Thomas  to  Peter  and  Thomas  B.  A.  Nicholson 
did  not  contain  the  word  heirs  or  any  equivalent  words, 
it  only  conveyed  an  estate  for  life. 

Counsel  for  appellees  admit  that  such  was  the  rule  at  com- 
mon law  and  under  the  statutes  of  this  State  prior  to  the 
revision  of  1843,  but  it  is  earnestly  contended  that,  under  the 
revised  statutes  of  1843  and  1852,  a  fee  can  be  conveyed 
without  the  use  of  the  word  "heirs"  or  any  equivalent  words, 
and  that  the  deed  in  question  conveyed  to  the  grantees  an 
estate  in  fee  simple.  It  is  further  insisted,  that,  conceding 
that  the  deed  only  conveyed  an  estate  for  life,  the  gran- 
tees held  the  same  as  joint  tenants,  and  upon  the  death  of 
Peter  his  right  survived  to  Thomas  B.  A.  Nicholson,  and  that 
the  life  estate  will  not  terminate  until  the  death  of  Thomas. 
Vol.  XLV.— 31 
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It  was  well  settled,  at  common  law,  that  words  of  grant 
to  a  man,  without  words  of  limitation  or  inheritance,  were 
understood  to  create  in  him  a  life  estate,  and  that  the  word 
"  heirs"  was  indispensable  to  create  an  estate  of  inheritance. 
Washburn  on  Real  Property,  vol.  I,  p.  71,  3d  ed.,  states  the 
rule  thus: 

"53.  The  origin  of  the  use  of 'heirs'  in  creating  an  estate 
in  fee  by  grant  has  already  been  explained,  though  it  has 
obviously  become  a  mere  arbitrary  rule.  Still,  unless  changed 
by  statute,  it  is  as  imperative,  as  a  rule  of  law,  now  as  ever. 
No  synonym  will  supply  its  place.  Even  a  grant  to  one  and 
his  'heir,'  will  give  him  only  a  life  estate,  or  to  one  'or 
his  heirs,'  or  to  one  'and  his  heirs  during  the  life  of  another,' 
or  to  one  '  forever,'  or  to  one  '  and  his  assigns  forever,'  and 
the  words  '  forever,'  or  '  assigns,'  have  no  effect  at  this  day 
in  limiting  or  defining  what  estate  is  granted.  So  to  one 
'  and  his  successors,'  or  to  one,  '  his  successors  and  assigns,' 
is  a  life  estate  only,  although  coupled  with  a  power  to  sell 
and  convey  a  fee,  or  to  one  and  his '  seed,'  or '  his  offspring,' 
or  to  one  '  and  the  issue  of  his  body,'  or  to  one  in  '  fee  sim- 
ple,' or  to  one,  *  his  executors,  administrators  and  assigns.' 
No  circumlocution  has  ever  been  held  sufficient  to  create  a 
fee."    See  Nelson  v.  Davis,  35  Ind.  474. 

The  case  of  Kenwortky  v.  Tullis,  3  Ind.  96,  supports  the 
doctrine  above  laid  down.  The  cases  of  Neilsan  v.  Lagea, 
4  Ind.  607,  Wickerskam  v.  Bills,  8  Ind.  387,  and  Gould  v. 
Lamb,  1 1  Met.  84,  are  clearly  distinguishable  from  the  pres- 
ent case.  In  such  cases,  the  deeds  were  deeds  in  trust,  and 
it  was  held  that  words  of  reference  to  other  deeds  and  instru- 
ments which  contained  words  of  inheritance  would  creates 
fee  without  the  use  of  the  word  "heirs"  in  the  trust  deeds. 

The  deed  in  question  was  one  of  bargain  and  sale.  Itwas 
executed  in  1847.  The  common  law  rule  above  stated  was 
in  force  at  the  time  of  its  execution  and  must  govern  in  its 
construction.  The  revised  statutes  of  1843  did  not  change 
the  rule  as  it  existed  at  common  law.  The  rule  was  changed 
by  the  revision  of  1852.    It  is  provided,  by  the  fourteenth  sec- 


MAY  TERM,  1874.  483 

Nicholson  tl  al-v.  Caress  tt  al. 

tion  of  "  an  act  concerning  real  property  and  the  alienation 
thereof"  (approved  May  6th,  1852),  that  "it  shall  not  be 
necessary  to  use  the  words  '  heirs  and  assigns  of  the  grantee', 
to  create  in  the  grantee  an  estate  of  inheritance ;  and  if  it 
be  the  intention  of  the  grantor  to  convey  any  lesser  estate, 
it  shall  be  so  expressed  in  the  deed."     1  G.  &  H.  260. 

We  are  very  clearly  of  opinion  that  the  deed  in  question 
did  not  convey  to  the  grantees  an  estate  of  inheritance,  but 
only  an  estate  for  life. 

We  proceed  to  inquire  whether  such  estate  was  duringthe 
life  of  the  grantor  or  grantees.  It  is  a  settled  rule,  that  in 
construing  the  language  of  a  grant,  that  construction  is  to 
be  given  which  is  most  favorable  to  the  grantee.  Where  a 
grant  is  made  to  one  with  no  other  words  of  limitation,  he 
will  be  entitled  to  an  estate  during  his  own  life,  if  the  estate 
of  the  grantor  will  allow  him  to  convey  such  estate.  To 
create  an  estate  for  the  life  of  the  grantor  or'for  the  life  of 
another  than  the  grantee,  words  indicating  such  purpose 
must  be  used.     1  Washb.  Real  Prop.  102,  103. 

In  the  present  case,  the  grantor,  at  the  date  of  the  deed, 
was  the  owner  in  fee  of  the  land  in  question,  and  it  was 
conveyed  to  the  grantees  without  words  of  limitation,  and  it 
results  that  such  conveyance  created  an  estate  for  the  lives 
of  the  grantees. 

This  leaves  for  our  decision  the  question  whether  the 
grantees  in  the  deed  in  question  held  the  estate  created  there- 
by as  tenants  in  common  or  as  joint  tenants.  At  the  date 
of  the  deed,  there  was  in  existence  the  following  sections  of 
the  revision  of  1843 : 

"Sec.  18.  All  conveyances  and  devises  of  land,  or  of  any 
interest  therein,  made  to  two  or  more  persons,  except  as 
provided  in  the  next  following  section,  shall  be  construed  to 
create  estates  in  common  and  not  in  joint  tenancy ;  unless  it 
shall  be  expressed  therein  that  the  grantees  or  devisees  shall 
hold  the  same  in  joint  tenancy  and  to  the  survivor  of  them, 
or  it  shall  manifestly  appear,  from  the  tenor  of  the  Instru- 
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ment,  that  it  was  intended  to  create  an  estate  in  joint  ten- 
ancy. 

"  Sec  19.  The  preceding  section  shall  not  apply  to  mort- 
gages nor  to  conveyances  in  trust,  nor  when  made  to  hus- 
band and  wife ;  and  every  estate  vested  in  executors,  or  trus- 
tees as  such,  shall  be  held  by  them  in  joint  tenancy."  R. 
S.  1843,  p.  417. 

Sections  7  and  8  of  the  act  of  1852  in  relation  to  convey- 
ances are  exact  copies  of  sections  18  and  19  above  quoted 
from  the  revision  of  1843.  This  court,  in  Chandler  v. 
Cheney,  37  Ind.  391,  in  speaking  of  sections  7  and  8,  uses 
this  language : 

"To  create  a  joint  Tenancy,  under  the  above  sections, 
between  persons  who  are  not  husband  and  wife,  it  is  neces- 
sary that  the  intention  shall  be  expressly  declared  in  the 
instrument,  or  it  must  manifestly  appear  from  the  tenor  of 
the  instrument." 

It  should  be  observed  that  there  are  two  clauses  to  the 
latter  portion  of  section  18.  In  the  first  clause,  the  inten- 
tion is  to  be  expressed  in  the  instrument,  while  in  the 
other  the  intention  is  to  be  gathered  from  the  tenor  of  the 
instrument.  By  the  word  "tenor"  is  meant  the  exact  words 
of  the  instrument.  We  think  the  true  construction  of  the 
section  is,  that  all  conveyances  and  devises  of  land  or  of  any 
interest  therein,  to  two  or  more  persons,  with  the  exception; 
stated,  shall  be  construed  to  create  estates  in  common,  and 
not  in  joint  tenancy,  unless  it  shall  be  expressed  therein  that 
the  grantees  or  devisees  shall  hold  the  same  in  joint  tenancy, 
or  it  shall  appear  from  what  is  expressed  in  the  instrument 
that  it  was  intended  to  create  an  estate  in  joint  tenancy. 
The  purpose  to  create  a  joint  tenancy  must  appear  from  the 
instrument  in  one  or  the  other  of  the  modes  above  indicated. 
We  cannot  look  to  the  circumstances  surrounding  the  grantor 
and  attendant  upon  the  execution  of  the  instrument,  to  ascer- 
tain his  intention.  The  intention  must  appear  from  an 
express  declaration  in  the  instrument  that  the  grantees  or 
devisees  shall  hold  as  joint  tenants,  or  from  the  words  used 
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id  the  instrument  In  the  deed  under  examination,  it  is  not 
expressed  that  the  grantees  shall  hold  the  land  as  joint  ten- 
ants, nor  does  such  intention  manifestly  appear  from  the 
language  employed.  We  think  the  grantees  held  the  land 
as  tenants  in  common,  and  that  upon  the  death  of  Peter  his 
estate  for  life  terminated,  and  the  estate  in  fee  descended  to 
and  vested  in  the  heirs  at  law  of  the  grantor,  Thomas  Nich- 
olson. Peter  having  executed  a  deed  to  Peter  Caress,  it  is 
claimed  that  the  estate  which  he  acquired  by  inheritance 
from  his  father  passed  to  his  grantee  and  his  assigns.  This 
-will  depend  upon  the  character  of  the  deed.  The  general 
principle  is  well  settled,  that  a  grantor,  conveying  by  deed 
of  bargain  and  sale  and  by  way  of  release  or  quitclaim  of 
all  his  right  and  title  to  a  tract  of  land,  if  made  in  good  faith 
and  without  any  fraudulent  representations,  is  not  responsi- 
ble for  the  goodness  of  the  title  beyond  the  covenants  in  his 
deed ;  and  that  a  deed  of  this  character  purports  to  convey, 
and  is  understood  to  convey,  nothing  more  than  the  interest 
or  estate  of  which  the  grantor  is  seized  or  possessed  at  the 
time,  and  does  not  operate  to  pass  or  bind  an  interest  not 
then  in  existence.  The  principle  deducible  from  the  author- 
ities seems  to  be,  that,  whatever  may  be  the  form  or  nature 
of  the  conveyance  used  to  pass  real  property,  if  the  grantor 
sets  forth  on  the  face  of  the  instrument,  by  way  of  recital  or 
averment,  that  he  is  seized  or  possessed  of  a  particular  estate 
in  the  premises,  and  which  estate  the  deed  purports  to  con- 
-vey,  or,  what  is  the  same  thing,  if  the  seizin  or  posses- 
sion of  a  particular  estate  is  affirmed  in  the  deed,  either  in 
•express  terms  or  by  necessary  implication,  the  grantor  and 
■all  persons  in  privity  with  him  shall  be  estopped  from  ever 
afterward  denying  that  he  was  so  seized  and  possessed  at 
the  time  he  made  the  conveyance.  The  estoppel  works 
upon  the  estate,  and  binds  an  after-acquired  title  as  between 
parties  and  privies.  The  reason  is,  that  the  estate  thus 
affirmed  to  be  in  the  party  at  the  time  of  the  conveyance  must 
necessarily  have  influenced  the  grantee  In  making  the  pur- 
chase, and  hence  the  grantor  and  those  in  privity  with  him,  in 
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good  faith  and  fair  dealing,  should  forever  thereafter  be  pre- 
cluded from  gainsaying  it  Shut/taker  v.  jfoknson,  35  Ind. 
33,  and  authorities  cited. 

The  deed  from  Peter  and  Thomas  B.  A.  Nicholson  to 
Peter  Caress  is  not  set  out  in  the  record,  and  we  are  unable 
to  determine  its  character  from  the  averments  in  the  com- 
plaint. The  only  averment  in  the  complaint  on  this  point 
is,  that  Peter  and  Thomas  B.  A.  Nicholson  conveyed  their 
interest  in  said  lands  to  Peter  Caress.  The  inference  to  be 
drawn  from  the  language  used  is,  that  they  only  purported 
to  convey  such  interest  as  they  possessed,  and  if  such  is  the 
case  the  deed  would  not  operate  to  pass  an  after-acquired 
title.  But  on  this  point  we  decide  nothing,  as  the  appellees 
will  have  the  opportunity  of  setting  up  their  title  by  answer 
in  the  court  below. 

The  conveyance  from  Thomas  Nicholson,  deceased,  vested 
in  Thomas  B.  A.  Nicholson  an  estate  for  life  in  one  undi- 
vided half  of  the  premises  in  dispute,  and  this  estate  continues 
and  will  continue  during  his  life,  and  he  will  hold  such  estate 
as  a  tenant  in  common  with  the  other  owners.  In  a  joint 
tenancy,  either  tenant  may  convey  his  share  to  a  co-tenant 
or  even  to  a  stranger,  which  conveyance  severs  the  joint  ten- 
ancy, and  where  the  conveyance  is  to  a  co-joint  tenant  he 
becomes  the  owner  of  the  entire  estate,  and  where  the  con- 
veyance is  to  a  stranger,  be  becomes  a  tenant  in  common 
with  the  other  co-tenant  Chandler  v.  Cheney,  37  Ind.  371. 
The  death  of  one  joint  tenant  terminates  the  joint  tenancy, 
but  the  share  of  the  one  who  dies  does  not  descend  to  and 
vest  in  his  heirs  at  law,  but  under  the  common  law  doctrine 
of  survivorship,  which  is  in  force  in  this  State,  whenever  a 
joint  tenancy  is  created  under  and  in  pursuance  of  our  stat- 
ute, his  share  would  survive  to  and  vest  in  his  former  co-ten- 
ant, who  would  hold  the  entire  estate.  So,  if  the  deed  in 
question  had  created  a  joint  tenancy  for  life,  the  share  of 
Peter  upon  his  death  would  have  survived  to  and  vested  in 
his  co-tenant,  who  would  have  held  the  entire  estate  during 
his  life,  hut  as  the  grantees  of  such  deed  held  the  estate  for 
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life  as  tenants  in  common,  the  right  of  survivorship  did  not 
exist ;  and  the  life  estate  of  Feter  in  the  one  undivided  half 
of  such  premises  having  been  terminated  by  his  death,  the 
fee  simple  in  such  portion  descended  to  and  vested  in  the 
heirs  at  law  of  the  said  Thomas  Nicholson,  the  original 
grantor,  or  their  grantees  when  the  conveyance  was  of  such 
a  character  as  to  pass  an  after-acquired  title. 

In  our  opinion,  the  complaint  was  good,  and  the  court 
erred  in  sustaining  the  demurrer  to  it. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


Moors  v.  Higbee  et  al.  '• 

Vendor  Ajjd  Purchaser. — Parol  Contract. —Sprcijic  Ptr/ormaiut. — A  com- 
plaint by  a  purchaser  to  enforce  the  specific  performance  of  a  parol  contract 
for  the  sale  of  land,  which  relics  on  part  payment  of  the  purchase-money, 
possession,  and  the  making  of  valuable  and  lasting  improvements  by  the 
purchaser,  most  also  show  that  possession  was  taken  under  the  contract, 
with  the  knowledge  and  consent  of  the  vendor,  and  that  the  purchaser  is 
ready  and  willing  to  pay  the  residue  of  the  purchase-money  on  obtaining  a 
decree  or  receiving  a  deed  for  the  land. 

From  the  Hamilton  Circuit  Court. 

J.  W.  Evans  and  R.  R.  Stephenson,  for  appellant. 

Pettit,  J. — This  suit  was  brought  by  the  appellant,  and 
this  was  the  complaint : 

"  Henry  M.  Moore  complains  of  Egbert  Higbee,  Anna 
E.  Higbee,  and  Albert  I.  Flannegan,  and  says  that  on  the 
13th  day  of  May,  1869,  the  plaintiff  by  a  parol  contract  pur- 
chased of  the  defendant  Egbert  Higbee  the  following  real 
estate  in  Hamilton  county,  Indiana,  to  wit :    The  south  half 
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of  lot  number  one,  in  block  number  three,  in  the  town  of 
Milwood,  for  the  sum  and  price  of  sixty  dollars,  of  which  sum 
he  paid  the  said  Higbee  twenty-three  dollars,  and  immedi- 
ately took  possession  of  said  premises  and  made  valuable 
and  lasting  improvements  thereon,  and  has  ever  since  held 
possession  and  control  of  the  same  ;  that  long  before  the 
commencement  of  this  suit,  he  offered  to  pay  the  said 
defendant  Higbee  the  balance  of  said  purchase-money,  and 
demanded  of  him  that  he  perform  his  contract  by  making 
to  the  plaintiff  a  deed  in  fee  simple  for  said  real  estate,  which 
he  refused  to  do.  Plaintiff*  further  says  that  the  defendant 
Albert  I.  Flannegan  has  recently,  with  a  knowledge  of  the 
plaintiff's  equity  in  and  to  said  real  estate,  and  with  a  knowl- 
edge of  the  plaintiff's  possession  of  the  same,  accepted  a 
deed  for  said  real  estate  from  his  co-defendants ;  and  the 
plaintiff  asks  that  the  deed  so  made,  in  form,  to  Albert  I 
Flannegan  be  declared  fraudulent  and  void  as  against  this 
plaintiff;  and  that  the  defendant  Edward  Higbee  be  com- 
pelled by  the  order  and  judgment  of  this  court  to  specifically 
perform  his  said  contract,  or  that  on  his  failure  or  refusal  to 
do  so,  a  commissioner  be  appointed  by  the  court  to 
make,  execute,  and  deliver  to  the  plaintiff  a  good  and  suffi- 
cient deed  in  fee  simple  for  said  real  estate,  and  otherproper 
relief." 

The  defendants  answered  by  general  denial.  Trial  by 
jury,  and  verdict  for  the  plaintiff*. 

A  motion  in  arrest  of  judgment  was  made,  for  the  reason 
that  the  complaint  did  not  state  facts  sufficient  to  entitle  the 
plaintiff  to  the  relief  asked  for,  which  was  sustained,  and 
exception  taken ;  and  this  ruling  is  assigned  for  error. 

The  appellees  have  not  furnished  us  a  brief  or  made  any 
suggestion  as  to  what  particular  the  complaint  is  defective  in, 
but  we  have  come  to  the  conclusion  that  it  is  fatally  bad  in 
two  respects : 

i.  It  does  not  show  that  the  possession  was  taken  and 
improvements  made  under  the  contract  with  Higbee,  or  that 
he  had  knowledge  thereof  or  consented  thereto.     For  any 
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thing  to  the  contrary  appearing  in  the  complaint,  the  plain- 
tiff may  have  been  a  trespasser  in  taking  possession. 

2.  The  complaint  does  not  show  that  the  plaintiff  was 
xeady  and  willing  to  pay  the  balance  of  the  purchase-money 
on  receiving  a  decree  or  deed  for  the  land. 

We  hold  that  these  are  essential  and  necessary  averments, 
to  render  the  complaint  good,  and  that  a  verdict  does  not 
•cure  these  defects. 

The  court  committed  no  error  in  arresting  the  judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Bates  eialv.  Spooner  et  al. 

JUDGMSNT.—  Centtusiv entsi  of—AltaikmerU. — A  writ  of  attachment  was  levied 
on  real  estate,  to  which  the  defendant  had  only  an  equitable  tide.  Judgment 
wai  rendered  against  the  defendant,  and  the  attached  property  was  ordered  to 
be  add.  The  attachment  defendant,  after  the  sale  and  the  execution  of  a 
iheri£f  's  deed  to  the  purchaser,  brought  hi*  action  to  recoverthe  property  m 
sold. 
field,  tbat  the  question  whether  the  land  attached  was  subject  to  attachment  was 
one  to  be  passed  upon  by  the  court  in  the  attachment  proceeding,  and  thai 
the  judgment  under  which  the  sale  was  made  could  not  be  attacked  collater- 
ally. 

?SAltt. — A  judgment  is  not  only  conclusive  on  what  was  actually  determined, 
but  also  extends  to  every  other  matter  which  the  parties  might  have  litigalfir 
in  the  case. 

From  the  Dearborn  Circuit  Court 

7.  I..  Miner  and  O.  B.  Uddell,  for  appellants. 

%  Schwartz,  for  appellees. 

Worden,  C.  J. — This  was  an  action  by  the  appellants 
-against  the  appellees,  to  recover  possession  of  certain  real 
-estate,  being  a  house  and  lot  in  Lawrenceburg,  in  Dearborn 
■county,  and  to  require  The  Indianapolis  and  Cincinnati  Rail- 
road Company  to  execute  to  the  plaintiffs  a  deed  therefor, 
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and  to  cancel  certain  deeds,  under  which  Eliza  J.  Spooner 
claims  the  premises.  The  action  was  originally  commenced. 
by  Joshua  Bates  and  Edward  H.  Neil ;  but  Neil  having  died 
pending  the  suit,  his  heirs  were  made  plaintiffs  in  bis  stead. 
Issue,  trial  by  the  court,  finding  and  judgment  for  the  defend- 
ants. 

The  only  question  in  the  case  is  whether  the  rinding  is  sup- 
ported by  the  evidence.  The  facts  were  agreed  upon,  and. 
are,  in  substance,  so  far  as  it  is  necessary  to  state  them  in 
order  to  an  understanding  of  the  ground  upon  which  we 
decide  the  case,  as  follows: 

In  the  year  1850,  Bates  and  Neil  made  a  written  contract 
with  The  Lawrenceburg  and  Upper  Mississippi  Railroad 
Company,  since  known  as  The  Indianapolis  and  Cincinnati 
Railroad  Company,  by  which  they  were  to  do  certain  work 
in  the  construction  of  the  railroad,  and  were  to  take  in  part 
pay  therefor  the  house  and  lot  in  question.  Soon  after  the- 
commencement  of  the  work.  Bates  and  Neil,  with  the  con 
sent  of  the  company,  took  possession  of  the  house  and  lot, 
and  occupied  or  controlled  it  until  some  time  in  the  year 
i860.  In  the  year  1853,  Bates  and  Neil  had  completed  the- 
work  and  become  entitled  to  a  conveyance  from  the  com- 
pany of  the  house  and  lot,  but  the  company  never  executed! 
to  them  any  conveyance  thereof. 

In  November,  1859,  Steadman  and  Maynard  commenced? 
an  action  in  the  Dearborn  Court  of  Common  Pleas,  against 
Bates  and  Neil  and  John  B.  Vail,  on  a  note  executed  by  the 
defendants  to  the  plaintiffs  in  that  action.  The  plaintiffs  ia 
that  action  instituted  proceedings  in  attachment  therein 
against  the  property  of  Bates  and  Neil,  and  the  house  and 
lot  in  controversy  were  attached  as  their  property.  Bates 
and  Neil  appeared  to  that  action,  by  their  authorized  attor- 
ney, but  having  been  ruled  to  plead,  failed  to  do  so ;  and 
such  further  proceedings  were  had  therein  as  that  judgment 
was  rendered  for  the  plaintiffs  therein,  and  the  attached, 
property  was  ordered  to  be  sold.  Afterward,  .an  execution. 
or  order  of  sale  was  issued  on  the  judgment,  and  on  the  21st 
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of  July,  i860,  the  property  was  sold  by  the  sheriff,  one 
Abram  Brower,  Junior,  becoming  the  purchaser  thereof  and 
receiving   the  sheriff's  deed  therefor. 

On  September  24th,  1S60,  Brower  procured  from  The  Indi- 
anapolis and  Cincinnati  Railroad  Company  a  quitclaim  deed 
for  the  premises. 

Before  the  sheriff's  sale  to  Brower.  Benjamin  Spooner  andi 
his  wife,  Eliza  Jane,  with  their  family,  had  been  in  the  pos- 
session of  the  premises  as  the  tenants  of  Bates  and  Neil ;  but: 
upon  the  purchase  by  Brower,  he  notified  Spooner  that  he- 
had  become  the  owner  of  the  property,  and  required  him  to- 
attorn  and  pay  rent  to  him,  Brower,  of  which  Spooner  noti- 
fied Bates  and  Neil,  and  from  that  time  Bates  and  Neil  never- 
called  upon  Spooner  for  rent,  but  the  latter  occupied  the 
premises  as  tenant  of  Brower,  and  paid  to  him  rent  untit 
December,  1865. 

In  December,  1865,  Brower  conveyed  the  premises  to- 
Albert  F.  Shaw,  and  Shaw  conveyed  the  same  to  Eliza  J. 
Spooner,  she  paying  him  the  consideration  therefor ;  under 
which  deed  she  has  ever  since  held,  and  still  holds  posses- 
sion of  the  premises. 

The  ground  on  which  the  plaintiffs  claim  the  property,, 
and  the  relief  sought  by  them  is,  that  as  the  legal  title  to 
the  property  was  not  in  Bates  and  Neil,  but  in  the  railroad 
company,  at  the  time  of  the  proceedings  in  attachment  and 
the  sale  thereunder,  though  the  equitable  right  to  the  prop- 
erty was  in  them,  they  having  purchased  and  paid  for  the 
same,  and  being  entitled  to  a  deed  therefor  from  the  railroad 
company,  the  property  was  not  subject  to  attachment,  and 
nothing  passed  to  Brower  by  his  purchase  at  the  sheriffs, 
sale. 

An  order  of  attachment  requires  the  sheriff  "to  attach 
the  lands  and  tenements,  goods  and  chattels  of  the  defend- 
ant  subject  to  execution.".  2  G.  &  H.  142,  sec.  164.  It 
binds  the  defendant's  property  in  the  county,  subject  to  exe- 
cution, and  becomes  a  lien  thereon  from  the  time  of  its 
delivery  to  the  sheriff,  in  the  same  manner  as  an  execution. 
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Id.,  sec.  165.  From  these  provisions,  it  would  seem  to  follow 
that  no  property  is  subject  to  attachment  that  is  not  subject 
to  levy  and  sale  upon  execution. 

"  Lands,  and  any  estate,  or  interest  therein  holden  by  arty 
one  in  trust  for,  or  to  the  use  of  another,"  are  liable  to  be  sold 
•on  execution  against  the  debtor  owning  the  same,  or  for 
whose  use  the  same  is  holden.    2  G.  &  H.  263,  sec.  526. 

From  the  view  which  we  take  of  the  case,  it  will  be 
■unnecessary  to  determine  whether,  under  the  statute  above 
•cited,  lands  purchased  and  paid  for  by  a  judgment  defend- 
ant can  be  levied  upon  and  sold  on  execution  against  him, 
he  not  having  received  a  conveyance  therefor.  See,  how- 
ever, Modisett  v.  Johnson,  2  Blackf.  431 ;  Hutctens  v.  Hanrut, 
S  Ind.  533.  These  cases  arose  under  prior  statutes,  and 
there  are  probably  others  of  a  similar  character. 

The  following  cases,  however,  arose  under  the  present 
^statute,  though  it  does  not  seem  to  have  been  adverted  to,  and 
the  decisions  are  placed  upon  the  case  before  cited  from  2 
Blackf. :  Gentry  v.  Allison,  20  Ind.  481 ;  Jeffries  v.  Sherintrn, 
21  Ind.  112. 

We  proceed  to  the  ground  on  which  we  think  the  case 
must  be  decided,  and  the  judgment  below  affirmed.  The 
proceedings  in  attachment,  for  aught  that  appears,  were  reg- 
ular. The  court  had  acquired  jurisdiction  over  the  parties. 
Whether  the  property  was  liable  to  the  attachment,  and 
therefore  to  be  sold  under  the  proceedings,  in  other  words, 
"Whether  the  title  to  the  property  was  in  Bates  and  Neil,  was 
a  question  of  fact  that  might  have  been  put  in  issue  in  that 
cause.  If  put  in  issue,  the  court  or  jury  might  have  deter- 
mined it  with  the  other  issues ;  or  if  there  were  no  other 
issues,  might  have  determined  it  alone.  Foster  v.  Dryfits, 
16  Ind.  158;  Bradley  v.  77te  Bank,  eU.,  20  Ind.  $2.%;  Maple  \. 
Burnside,  22  Ind.  139. 

There  was  no  defect  of  jurisdiction.  Whether  the  prop- 
erty was  subject  to  attachment,  was  a  question  which 
the  court  had  the  power  to  determine,  and  must  have 
■determined  had  it  been  raised.    This  power  to  hear  and 
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determine  constitutes  jurisdiction.  As  Bates  and  Neil  were- 
in  court,  and  as  they  suffered  the  attachment  proceed- 
ings to  progress,  and  the  order  to  be  made  for  the  sale  of 
the  attached  property,  without  raising  any  question  inn 
respect  to  its  liability  to  attachment,  we  think  they  now  are 
estopped  to  raise  any  question  in  that  respect.  They  are- 
bound  by  the  judgment,  which  they  might  have  interposed, 
to  prevent. 

This  court,  in  the  case  of  Crosby  v»  Jeroloman,  37  Ind. 
264,  276,  quoting  from  Fisckli  v.  Fisefili,  1  Blackf.  360,  say,, 
that  "whenever  a  matter  is  adjudicated,  and  finally  deter- 
mined, by  a  competent  tribunal,  it  is  considered  as  forever  at 
rest.  This  is  a  principle  upon  which  the  repose  of  society 
materially  depends ;  and  it  therefore  prevails,  with  very  few- 
exceptions,  throughout  the  civilized  world.  This  principle 
not  only  embraces  what  actually  was  determined,  but  also- 
extends  to  every  other  matter  which  the  parties  might  have: 
litigated  in  the  case," 

This  case  cannot  be  distinguished  in  principle  from  the- 
cases  of  The  State  v.  Manly,  15  Ind.  8,  and  Perkins  v.. 
Bragg,  29  Ind.  507,  where  it  was  held,  that  the  order  for  the 
sale  of  attached  property  is  a  final  judgment,  behind  which 
the  defendant  can  not  go  in  order  to  claim  the  property 
as  exempt  from  sale ;  and  that  whether  the  attached  prop- 
erty is  subject  to  execution,  is  res  adjudicata  after  the  order 
of  sale. 

The  judgment  below  is  affirmed,  with  costs. 


Douglay  v.  Davis. 

Pakties. — Review  of  Judgment. — As  n  general  rule,  in  a  proceeding  to  review- 
a  judgment,  the  same  parties,  and  all  of  them,  should  be  before  the  court  ta- 
in the  original  proceeding  sought  to  be  reviewed. 
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From  the  Allen  Circuit  Court 

L.  M.  Ntnde,  for  appellant 

J.  A.  Fay,  J.  Morris,  and  W.  H.  Withers,  for  appellee. 

Downey,  C.  J*. — In  1856,  Davis  Cotes,  administrator  of 
the  estate  of  R.  Montgomery  Davis,  deceased,  with  the  will 
■annexed,  commenced  a  suit  in  the  Allen  Circuit  Court 
against  William  Lockhead,  or  the  unknown  heirs  of  William 
Lockhead,  deceased, Catherine  Davis,  Arthur  T.  Davis,  Theo- 
dore M.  Davis,  Gertrude  M.  Davis,  Israel  R.  Whitney,  Dan- 
iel R.  Whitney,  and  Joseph  Douglay,  to  enforce  the  execu- 
tion and  delivery  of  a  deed  for  certain  real  estate,  etc.,  and 
there  was  judgment  for  the  plaintiff.  On  tne  30th  day  of 
December,  1865,  said  Gertrude  M.  Davis  filed  her  complaint 
In  this  action,  making  defendants  thereto  the  said  Davis 
Cotes,  William  Lockhead,  the  unknown  heirs  of  William 
Lockhead,  Catherine  Davis,  Arthur  T.  Davis,  Theodore  M. 
Davis,  Israel  R.  Whitney,  Daniel  R.  Whitney,  and  Joseph 
'  Douglay,  to  review  the  said  judgment. 

Upon  service  of  summons  on  Joseph  Douglay  only.with- 
'Out  notice  of  any  kind  to  the  other  parties,  the  court  ren- 
dered judgment  reversing  the  former  judgment.  Among 
other  errors,  it  is  alleged  by  the  appellant  that  the  court 
■erred  in  rendering  judgment  for  the  plaintiff  below. 

Counsel  discuss  very  important  and  intricate  questions, 
which  are  supposed  to  be  involved  in  the  case.  But  upon 
these  questions  the  other  parties  to  the  action  ought  to  have 
■a  chance  to  be  heard,  not  only  in  this  court,  but  also  in  the 
■court  below. 

"  As  a  general  rule,  a  bill  of  review  ought  to  have  the  same 
parties  that  were  to  the  proceeding  sought  to  be  reversed; 
that  is,  the  same  parties  should  be  before  the  court,"  etc 
Sloanv.  Wkiteman,  6  Ind.  4.34.  The  necessary  parties  were 
made  in  this  case,  but  the  record  shows  that  none  of  them, 
except  the  appellant,  were  brought  before  the  court  We 
think  that,  without  deciding  the  questions  discussed  by  coun- 
sel, the  judgment  ought  to  be  reversed,  that  the  other  par- 
ties may  be  notified  and  have  an  opportunity  to  be  heard. 
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The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 

Worden,  J.,  was  absent. 

Opinion  filed  November  tenn,  1873 ;  petition  for  a  rehearing  overrule  J  Msj 
term,  1874. 


Thompson  v.  The  State. 

T.iqoc*  Law. — Sale  ta  Miner. — Where,  in  the  absence  of  the  proprietor  of  * 

saloon,  his  bar-keeper  sold  intoxicating  liquor  to  a  minor,  and  on  the  trial  of 
a  prosecution  therefor  against  said  proprietor,  there  was  nothing  in  the  evi- 
dence tending  to  show  that  he  had  authorized  his  bu-keeper  to  sell  to  minors, 
or  in  any  manner  in  violation  of  law ; 
Held,  that  there  could  be  no  conviction. 

From  the  Marion  Criminal  Circuit  Court 

W.  W.  Leathers,  for  appellant 

J,  C.  Denny,  Attorney  General,  and  R.  P.  Parker,  Prose- 
cuting Attorney,  for  the  State. 

Worden,  C.  J. — This  was  a  prosecution  against  the  appel- 
lant for  selling  intoxicating  liquor  to  a  minor.  Trial,  verdict 
of  guilty,  and  judgment,  a  new  trial  being  denied  to  the 
defendant. 

On  the  trial,  it  appeared  that  the  defendant,  Thompson, 
was  the  proprietor  of  a  saloon  in  Indianapolis;  that  on  or 
about  the  25th  day  of  June,  1873,  a  young  man,  who  was 
under  twenty-one  years  of  age,  together  with  another  young 
man,  went  into  the  saloon  and  purchased  some  whiskey  of 
the  bar-keeper.  The  defendant  was  not  present,  but,  on  the 
contrary,  he  was  out  of  the  city  at  the  time  of  the  sale,  and 
there  was  nothing  in  the  evidence  tending  to  show  that  he 
had  authorized  his  bar-keeper  to  sell  to  minors,  or  in  any 
manner  in  violation  of  law.  On  this  evidence,  the  conviction 
cannot  be  sustained,  as  has  been,  held  in  several  cases  in  this 
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court.    Latter  v.  The  State,  24  Ind.  131;  Hanson  v.  The 
State,  43  Ind.  550;  O'Leary  v.  The  State,  44  Ind.  91. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Thompson  v  The  State. 

From  the  Marion  Criminal  Circuit  Court 

W.  W.  Leathers,  for  appellant. 

%  C.  Denny,  Attorney  General,  and  R.  P.  Parker,  Prose- 
cuting Attorney,  for  the  State. 

Worden,  C.  J. — This  case  is,  in  all  its  essential  features,. 
like  the  case  of  Thompson  v.  The  State,  ante,  p.  495;  and 
for  the  reason  therein  stated,  the  judgment  must  be  reversed. 

The  judgment  below  is  reversed,  and  the  cause  remanded! 
for  a  new  trial. 


The  Pittsbdrgh,  Cincinnati,  and  St.  Louis  Railway  Co. 
v.  Bowyer. 

Railroad. — Fence. — Killing  Animals. — A  cow  got  upon  a  railroad  track  and" 
was  killed  by  a  passing  locomotive,  at  a  point  on  said  railroad  where  there 
was  a  saw-mill  located  and  in  operation  fifty  feet  from  said  track,  the  inter- 
vening ground  between  said  track  and  said  mill  being  used  by  the  owner*  of 
the  mill  for  piling  their  lumber  and  for  loading  lumber  upon  the  cars  of  the 
railroad  company  for  transportation,  and  by  the  public  for  passing  to  and  from 
■aid  mill  with  logs  and  lumber,  and  for  piling  wood  to  be  sold  to  the  railroad 
company. 


MAY  TERM,  1874. 


The'Rttsbnrgh,  etc,  R.  W.  Co.  v.  Bowyer. 


Hihl,  Ihiit  the  railroad  company  was  not  bound  to  fence  in  the  track  at  such 
point,  and,  in  the  absence  of  negligence,  was  not  liable  for  the  killing  of  the 


From  the  Cass  Circuit  Court. 

N.   O.  Ross,  for  appellant. 

Pettit,  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  for  killing  a  cow  by  its  locomotive.  The  case  was 
tried  by  the  court,  and  at  the  request  of  the  defendant,  the 
following  special  findings  and  conclusions  of  law  were  made : 

"  1st.  The  court  finds  that  the  cow  of  the  plaintiff  was 
struck  and  killed  by  the  locomotive  of  the  defendant,  while 
being  run  upon  the  railroad  of  the  defendant,  in  Cass  county, 
Indiana,  on  or  about  the — day  of  May,  1871,  and  that  said 
cow  was  of  the  value  of  fifty  dollars. 

"  2d.  That  the  cow  got  upon  said  railroad  track  and  was 
killed  at  a  point  on  said  railroad  where  there  was  a  saw-mill 
located  and  in  operation  some  fifty  or  sixty  feet  north  of  said 
track,  and  the  intervening  ground  between  said  mill  and  said 
track  was  used  by  the  owners  of  said  mill  for  piling  their 
lumber,  and  for  loading  lumber  on  the  cars  of  the  defendant 
for  transportation,  and  by  the  public  for  passing  to  and  from 
said  mill  with  logs  and  lumber,  and  for  piling  wood  intended 
to  be  sold  to  the  railroad. 

"  3d.  That  said  railroad  was  not  securely  fenced  in  at  the 
point  where  said  cow  got  upon  the  track  of  said  road  and 
was  killed, 

"  4th.  That  the  defendant  was  guilty  of  no  negligence  in 
killing  said  cow,  except  in  not  having  the  railroad  securely 
fenced. 

"  Conclusions  of  law  upon  the  foregoing  facts.  1st.  That 
the  defendant  was  bound  to  fence  in  said  railroad  at  the 
point  where  said  cow  entered  upon  said  track  and  was  killed. 
2d.  That  the  plaintiff  ought  to  recover  of  the  defendant  the 
sum  of  fifty  dollars,  the  value  of  the  cow  killed." 

Proper  exception  was  taken  to  the  conclusions  of  law. 
Vol.  XLV.— 32 
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We  hold  that  the  conclusions  of  law  on  the  facts  found 
are  erroneous,  and  cite,  as  directly  in  point,  The  Indianapolis 
and  Cincinnati  R,  R.  Co,  v.  Kinney,  8  Ind.  402 ;  The  Indian- 
apolis and  Cincinnati  R.  R.  Co.  v.  Oestel,  20  Ind.  231 ;  The 
JeffersonvUle,  Madison,  and  Indianapolis  R.  R.  Co,  v.  Beatty, 
36  Ind.  15 ;  The  Cleveland,  Columbus,  Cincinnati,  and  Indian- 
apolis Railway  Co,  v.  Crossley,  36  Ind.  370. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  hold  as  conclusions 
of  law  on  the  facts  found,  that  the  appellant  was  not  bound 
to  fence  at  that  place,  and  not  liable  in  damages  for  killing 
the  cow,  and  to  render  judgment  for  the  defendant. 


HUGHART  V.  LENBURG. 

Sheriff's  Sale, — Statutory  Jlrdemftion. — Where,  within  the  year  allowed  by 
statute  for  the  redemption  of  land  sold  on  execution,  the  purchaser  accepts  a 
part  of  the  redemption  money,  on  the  promise  of  the  execution  debtor  to  pay 
the  residue  within  the  year,  he  waives  his  right  to  hold  the  land  as  a  purchaser, 
and  the  debtor  may  complete  the  redemption  after  the  eipiration  of  the  year. 
In  such  case,  the  purchaser  holds  the  land  under  the  sheriff's  deed  merely 
as  a  security  for  the  remainder  of  the  redemption  money. 

From  the  Porter  Circuit  Court. 

S.  I.  Anthony,  F.  Church,  and  5.  E.  Perkins,  Jr.,  for 
appellant. 

Pettit,  J. — This  suit  was  brought  by  the  appellant  against 
the  appellee,  and  the  complaint,  in  substance,  is,  that  on  the 
18th  day  of  March,  1871,  a  certain  piece  of  land  belonging 
to  and  owned  by  the  plaintiff  was  sold  by  the  sheriff  on  a 
decree,  and  that  the  defendant  purchased  it  for  four  hundred 
and  nine  dollars  and  eighty-one  cents,  being  the  exact 
amount  due  on  the  decree ;  that  the  land  at  the  date  of  the 
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sale  was  worth  one  thousand  dollars ;  that  within  a  year 
after  the  sale  he  paid  to  the  defendant  four  hundred  dollars, 
which  was  paid  to  and  received  by  the  defendant,  for  the 
redemption  of  said  land;  that  he  had  made  arrangements 
with  a  certain  man  for  the  residue  of  the  money,  and  intended 
to  pay  it  before  the  expiration  of  one  year  from  the  sale, 
"but  the  man  who  was  to  bring  him  the  money  was  unable 
to  do  so  in  time;  that  on  the  19th  day  of  March,  1872, 
being  one  day  after  the  time  for  redemption  had  expired,  he 
tendered  to  the  defendant  the  balance  that  was  due  him,  but 
he  refused  to  accept  it,  and  demanded  of  the  sheriff  a  deed 
for  the  land,  which  was  executed  by  the  sheriff  to  him ;  that 
lie  makes  and  keeps  his  tender  good  by  paying  into  court 
the  balance  of  the  money  due  the  defendant  for  the  redemp- 
tion of  said  land.  Prayer,  that  the  sheriff's  deed  be  set 
aside  ;  that  defendant  be  required  to  take  the  money  in  full 
satisfaction  of  his  bid ;  that  the  plaintiff's  title  to  the  land 
"be  quieted ;  and  for  such  other  and  further  relief  as  the  jus- 
tice of  the  case  may  warrant. 

To  this  complaint  a  demurrer  for  want  of  sufficient  facts 
was  sustained,  exception  taken,  and  this  ruling  is  assigned 
for  error. 

Under  this  state  of  facts,  we  think  and  hold  that  the 
-demurrer  should  have  been  overruled. 

Our  statute,  Acts  1861,  Special  Session,  p.  79,  provides, 
that  lands  thus  situated  may  be  redeemed  within  one  year 
after  the  sale,  on  the  payment  of  the  purchase-money  and 
ten  per  cent,  interest  thereon.  The  appellant  has  cited  but 
-one  authority,  and  the  appellee  has  not  favored  us  with  a 
brief  of  any  kind.  Kentucky  has  a  statute  on  redemption, 
■which  is,  in  all  legal  principles,  the  same  as  ours,  and 
Southard  v.  Pope's  E^r,  9  B.  Monroe,  261,  is  a  case,  in  all' 
legal  aspects  on  the  points  involved  in  the  case  at  bar, 
directly  in  point.  This  is  the  language  of  the  court  in  that 
case  on  the  point  involved  in  this  case : 

"  Second,  the  fact  relied  upon  in  the  second  ground 
affects  more  seriously  the  title  of  the  purchaser.    Where 
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land  has  been  sold  for  less  than  two-thirds  of  its  value, 
and  the  right  to  redeem  exists,  what  effect  is  produced 
upon  the  purchase  by  the  payment  and  reception  of  part  of 
the  purchase-money?  It  would  be  unjust  for  the  purchaser 
to  keep  the  land  when  part  of  the  price  had  been  refunded. 
The  act  of  receiving  the  money  thus  paid,  would  be  incon- 
sistent with  the  right  to  make  the  purchase  absolute.  The 
just  and  natural  inference  from  receiving  part  of  the  pur- 
chase-money is,  that  the  purchaser  thereby  intends  to  waive 
the  right  to  enforce  a  forfeiture  of  the  equity  of  redemption, 
and  looks  to  the  land  merely  as  a  security  for  the  payment 
of  the  balance  of  the  money.  Such,  also,  is  its  legal  effect 
The  redemption,  having  been  commenced,  must  progress 
until  it  be  complete.  The  purchaser  is  under  no  obligation 
to  return  the  money  which  he  has  received.  Upon  what 
terms,  then,  can  he  be  permitted  to  retain  it  ?  As  a  partial 
redemption,  with  a  right  to  make  his  purchase  absolute  to 
the  extent  of  the  balance  remaining  unpaid  ?  This  would 
be  repugnant  to  the  presumed  intention  of  the  parties,  and 
liable  to  the  additional  objection,  that  it  would  give  to  a  sin- 
gle purchase  a  double  character,  that  of  being  redeemable 
in  part,  with  the  right  to  enforce  a  forfeiture  as  to  the  resi- 
due. Inasmuch  as  he  cannot  retain  both  the  land  aod 
money,  his  reception  of  the  latter  operates  as  a  legal  waiver 
of  his  right  to  enforce  a  forfeiture  and  make  his  purchase 
absolute  under  the  statute,  and  gives  to  the  owner  of  the 
land  a  right  to  redeem  after  the  expiration  of  the  year.  The 
purchaser  is  under  no  obligations  to  receive  less  than  the 
whole  amount  of  the  purchase-money.  But  if  he  receive 
a  part,  he  thereby  changes  the  character  of  his  title,  surren- 
ders his  right  to  enforce  a  forfeiture  under  the  statute,  and 
by  enabling  the  owner  to  redeem  after  the  year,  converts  his 
purchase  into  a  mere  lien  to  secure  the  payment  of  the  bal- 
ance of  the  purchase-money.  It  is  necessary  to  give  this 
effect  to  the  act  of  the  parties,  to  do  justice  between  them; 
at  the  same  time  it  will  most  probably  effectuate  their  inten- 
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tion,  and  it  will  certainly  accomplish  the  object  of  the  law, 
in  perfecting  the  title  of  the  purchaser  to  the  whole  pur- 
chase, or  rendering  it  subject  to  a  full  and  complete  redemp- 
tion. 

"  Unless,  then,  there  is  something  to  distinguish  the  pur- 
chase in  this  case,  from  an  ordinary  one,  and  take  it  out  of 
the  operation  of  the  principle  here  asserted,  Southard  has, 
.by  the  partial  redemption  made,  acquired  the  right  to  goon 
and  complete  it  *  *  *  There  is  nothing  to  exempt  the 
case  from  the  operation  of  the  general  rule,  and  consequently, 
Southard's  right  to  redeem  by  paying  the  residue  of  the  pur- 
chase-money, still  exists,  notwithstanding  the  legal  period 
•of  redemption  has  expired." 

We  are  in  full  accord  with  this  view,  and  think  it  would 
be  grossly  inequitable  not  to  allow  the  plaintiff  to  redeem 
under  the  facts  stated  in  his  complaint,  and  cannot  think  our 
statute  ought  to  have  a  construction  to  the  contrary. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  the  court  below  to  overrule  the  demurrer  to 
the  complaint,  and  for  further  proceedings. 


The  Staxe,  ex  rex.  Reynolds,  v.  The  Board  of  Commis- 
sioners of  Tippecanoe  County. 

"Mandate. — County  Commissioner;. — Liquor  Ptrmil. — In  deciding  on  an  appli- 
cation for  a  permit  to  sell  intoxicating  liquors  trader  the  act  of  February  27th, 
1S73,  the  county  commissioners  act  judicially,  and  not  ministerially  only; 
consequently,  a  mandate  cannot  issue  to  compel  the  commissioners  to  grant 
such  permit. 

Sake. — A  mandate  is  never  issued  to  control  the  exercise  of  judicial  power  or 
discretion  in  an  inferior  tribunal ;  its  appropriate  office  is  to  let  the  subordi- 
nate tribunal  in  motion,  to  command  it  to  proceed  and  give  judgment,  bat 
not  to  direct  it  what  judgment  to  give. 


faTsoi 

[ill « 
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Save. — The  ne  of  the  writcf  mandate  originated  in  the  lack  of  any  other  specific 
legal  remedy,  and  the  rale  has  always  been  that  where  the  parly  has  such 
other  remedy,  be  cannot  resort  to  the  use  of  this  writ. 

APPEAX. — County  Commitsiantrs. — Liquor  Law. — An  appeal  lies  to  the  cir- 
cuit court,  under  the  general  statute  relating  to  county  commissioner!!,  i  G.  & 
H.  253,  sec  31,  from  a  decision  of  such  commissioners  in  refusing  to  grant  a 
permit  to  sell  intoxicating  liquors,  there  being  no  provision  in  the  liquor  lav 
of  February  17th,  1873,  forbidding  such  appeal  or  making  the  decision  of 
is  final 


From  the  Tippecanoe  Circuit  Court. 

G.  O.  Bekm,  ?.  Pari,  and  A.  O.  Behm,  for  appellant 

W.  C.  Wilson,  %  H.  Adams,  W.  D.  Wallace,  and  A.  Rice, 
for  appellee. 

Downey,  J. — This  was  an  application  by  the  appellant  for 
a  writ  of  mandate  against  the  appellees,  to  compel  them  to 
make  an  order  granting  to  the  appellant  a  permit  to  sell 
intoxicating  liquors  under  the  act  of  February  27th,  1873, 
Acts  1873,  p.  151.  The  affidavit  or  petition  on  which  the  writ 
was  asked  sets  forth  the  various  steps  which  had  been  taken 
by  the  appellant  in  alleged  conformity  to  the  statute,  the 
making  of  the  application  to  the  board  to  grant  the  permit, 
and  their  refusal.  The  commissioners  having  been  required 
to  sign  a  bill  of  exceptions  containing  the  evidence,  and 
having  refused  to  do  so,  a  bill  of  exceptions  was  signed  by 
bystanders,  which  is  made  part  of  the  affidavit  or  petition. 
It  is  claimed  that  the  appellant  had  complied  with  all  the 
requirements  of  the  law  to  entitle  him  to  a  permit,  and  that 
the  commissioners,  disregarding  their  duty,  wrongfully,  arbi- 
trarily, and  maliciously  refused  to  grant  the  same.  The 
record  contains  a  bond,  which,  it  is  averred,  was  tendered  to 
the  board,  the  sureties  to  which  are  alleged  to  be  good  and 
sufficient. 

The  commissioners  demurred  to  the  affidavit  or  petition,  on 
the  ground  that  the  same  did  notstate  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  because  the  court  had  no  juris- 
diction of  the  cause.  This  demurrer  was  sustained  by  the 
court,  and  final  judgment  was  rendered  for  the  defendant 
The  sustaining  of  the  demurrer,  and  thereby  holding  that 
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the  affidavit  or  petition  did  not  state  facts  sufficient  to  jus- 
tify the  issuing  of  the  writ,  is  the  error  assigned. 

The  writ  of  mandamus  issued  from  the  King's  Bench  in 
England,  where  originally  the  king  sat  in  person.  Theissu- 
ing  of  the  writ  was  regarded  as  the  exercise  of  a  prerog- 
ative power.  The  jurisdiction  of  the  King's  Bench  was 
very  high  and  transcendent.  It  exercised  authority  over  all 
inferior  jurisdictions  within  the  bounds  of  their  authority, 
superintended  all  civil  corporations  in  the  kingdom,  and 
commanded  magistrates  and  others  to  do  what  their  duties 
required  in  every  case  where  there  was  no  other  specific 
remedy.  In  this  State,  the  authority  to  issue  the  writ  does 
not  exist  as  a  prerogative  power,  but  is  conferred  upon  the 
courts  by  the  power,  and  according  to  the  pleasure,  of  the 
legislature.  By  statute,  the  power  is  conferred  upon  this 
court  to  issue  the  writ  only  when  necessary  for  the  exercise 
of  its  functions  and  powers.  2  G.  &  H.  320,  sec.  738  ;  The 
Stale,  ex  ret.  Powell,  v.  Biddle,  36  Ind.  138.  The  authority 
to  the  circuit  court  to  issue  the  writ  is  general,  and  it  may 
be  awarded  to  any  inferior  tribunal,  corporation,  board,  or 
person,  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins,  or  a  duty  resulting  from  an  office,  trust,  or 
station.  Id.  and  succeeding  section.  These  sections  are  not 
so  specific  concerning  the  cases  in  which  the  writ  may  issue, 
as  to  enable  us  in  all  cases  to  decide  the  question  whether 
the  writ  should  issue  in  the  given  case  or  not.  Hence  we 
must  consult  the  common  law  authorities  including  the  decis- 
ions of  this  court  for  aid  in  deciding  the  question.  It  may  be 
stated  as  a  general  principle,  that  the  writ  is  only  granted 
for  public  persons,  and  to  compel  the  performance  of  public 
duties.  It  can  be  resorted  to  only  in  those  cases  where  the 
matter  in  dispute,  in  theory,  concerns  the  public,  and  in 
which  the  public  has  an  interest.  But  the  degree  of  Impor- 
tance to  the  public  is  not  nicely  weighed. 

In  order  to  lay  the  foundation  for  issuing  the  writ,  there 
must  have  been  a  refusal  to  do  that  which  it  is  the  object  of 
the  writ  to  enforce,  either  in  direct  terms,  or  by  circumstan- 
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ces  distinctly  showing  an  intention  in  the  party  not  to  do 
the  act.  The  court  has  the  power  to  award  the  writ  or  to 
withhold  it  according  to  its  discretion,  but  this  discretion  is 
a  judicial  and  not  an  arbitrary  one,  and  where  there  is  a  clear 
right  tp  the  writ,  it  is  as  much  the  duty  of  the  court  to  issue 
it  as  to  issue  any  other  process.  It  is  never  issued  to  con* 
trol  the  exercise  of  judicial  power  or  discretion  in  an  inferior 
tribunal.  In  Tapping  on  Mandamus,  13,  it  is  said;  "  It  does 
not  lie  to  command  the  doing  of  a  particular  judicial  act,  for 
such  an  act  is  clearly  discretionary,  and  therefore  it  is  that 
the  writ,  when  directed  to  judicial  persons,  is  general  in  its 
terms." 

.  Counsel  for  the  appellant  insist  that  the  act  to  be  done  by 
the  commissioners  in  this  case  was  simply  ministerial  in  its 
character,  they  having  nothing  to  do  under  the  circumstances 
but  to  order  the  permit  to  be  issued.  Counsel  for  the  appellees, 
on  the  contrary,  contend  that  the  duties  of  the  commissioners 
were  judicial  in  their  nature,  and  that  when,  by  law,  it  is 
made  the  duty  of  a  court  of  inferior  jurisdiction  to  pass 
upon  any  question  of  law  or  fact,  or  both,  it  is  not  compe- 
tent for  a  court  of  superior  j  urisdiction,  by  mandate,  to  com- 
pel the  inferior  court  to  change  its  ruling  on  the  question 
of  law  or  its  finding  on  the  question  of  fact 

By  the  law  under  which  permits  are  now  granted  to  sell, 
etc.,  intoxicating  liquors,  when  an  application  is  made  to  the 
commissioners  to  grant  a  permit,  they  must  examine  the 
petition  and  be  satisfied  that  it  is  in  proper  form,  and  that  it 
has  been  signed  by  the  applicant  and  by  a  majority  of  the 
legal  voters  resident  in  the  ward,  if  in  a  city,  or  town,  if 
tt  be  in  an  incorporated  town,  or  township,  wherein  the  appli- 
cant proposes  to  sell  the  intoxicating  liquor.  As  the  statute 
prescribes  what  shall  be  stated  in  the  petition,  the  question  as 
to  its-sufficiency  maybe  regarded  as  a  question  of  law.  The 
board  has  only  to  determine  whether  or  not  it  conforms  to 
the  statute.  The  other  questions  are  questions  of  fact  or 
mainly  questions  of  fact    The  board  must,  in  some  legal 
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manner,  be  satisfied  that  the  signatures  to  the  petition  are 
genuine;  that  they  were  signed  by  the  persons  whose  signa- 
tures they  purport  to  be,  or  by  some  other  person  thereunto 
-authorized  by  them.  They  must  also  be  satisfied  that  the  per- 
sons, whose  signatures  are  appended  to  the  petition,  arc  legal 
voters  resident  in  the  ward,  town,  or  township  where  the 
.applicant  proposes  to  sell  the  liquors.  The  question  whether 
■one  is  a  voter  or  not  is  a  question  of  fact  and  law.  The 
person  must  have  attained  the  requisite  age,  and  he  must 
have  been  a  resident  of  the  voting  precinct  at  the  time  of  vot- 
ing, etc.  After  these  facts  have  been  ascertained,  and  the  law 
prescribing  who  may  vote  applied  to  them,  it  can  be  deter- 
mined whether  the  person  is  a  voter  or  not,  and  entitled  to 
sign  the  petition.  When  the  number  of  petitioners  who  are 
legal  voters  has  been  ascertained,  it  must  then  be  ascertained 
what  was  the  whole  number  of  votes  cast  for  candidates  for 
Congress  at  the  last  preceding  congressional  election  in  the 
township,  or  the  whole  number  of  votes  cast  for  councilman 
-or  trustee  in  any  ward  or  town  at  the  last  preceding  municipal 
election,  etc.,  and  if  the  petition  is  found  to  be  signed  by  a 
majority  of  the  legal  voters  in  such  precinct,  then,  so  far  a3 
this  point  is  concerned,  it  is  the  duty  of  the  commissioners 
to  decide  in  favor  of  the  applicant.  If  not,  they  must  decide 
■against  him. 

We  are  of  the  opinion  that  the  commissioners,  in  deciding 
these  questions,  must  be  regarded  as  acting  judicially,  and 
not  ministerially  only.  The  board  of  commissioners  of  each 
county  is  declared  to  be  a  corporation.  1  G.  &  H.  248,  sec. 
6".  The  board  is  also  a  court.  They  are  authorized  to  adopt 
regulations  for  the  transaction  of  business,  and  in  the  trial 
of  causes  they  must  comply,  so  far  as  practicable,  with  the 
rules  of  conducting  business  in  the  circuit  court.  1  G.  & 
H.  249,  sec.  9.  They  have  power  to  administer  oaths,  to 
preserve  order  when  sitting  as  such,  to  punish  contempts 
by  fine  or  imprisonment,  to  enforce  obedience  to  their  orders 
by  attachment  or  other  compulsory  process,  and  to  issue 
executions  for  fines  assessed  by  them.     1  G.  &  H.  249,  sec. 
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II.  They  may  exercise  powers  of  a  local,  administrative 
character  when  conferred  upon  them  by  the  legislature. 
State  Const,  art  6,  sec.  10. 

Counsel  for  appellant  refer  us  to  Flournoy  v.  The  CUy  <f 
■  JeffersonvUle,  \J  Ind.  169.  But  we  think  there  is  nothing 
decided  in  that  case  inconsistent  with  what  we  have  decided 
here.  The  point  decided  in  that  case  was,  that  the  issuing 
of  a  precept  for  the  collection  of  an  assessment  for  a  street . 
improvement  was  a  ministerial,  and  not  a  judicial  act  We 
make  the  following  quotation  from  the  able  opinion  of  Per- 
kins, J.,  in  that  case : 

"Judicial  acts,  within  the  meaning  of  the  constitution  of 
Indiana,  are  such  as  are  performed  in  the  exercise  of  judi- 
cial power.  But  the  judicial  power  of  this  State  is  vested! 
in  courts.  A  judicial  act,  then,  must  be  an  act  performed 
by  a  court,  touching  the  rights  of  parties,  or  property, 
brought  before  it  by  voluntary  appearance,  or  by  the  prior 
action  of  ministerial  officers,  in  short,  by  ministerial  acts. 
See  Waldo  v.  Wallace,  12  Ind.  569,  where  the  constitutional 
provisions  are  quoted.  The  acts  done  out  of  court,  in  bring- 
ing parties  into  court,  are,  as  a  general  proposition,  minis- 
terial acts ;  those  done  by  the  court  in  session,  in  adjudicat- 
ing between  parties,  or  upon  the  rights  of  one  in  court  ex 
parte,  are  judicial  acts.  3  Bl.  Com.  25.  And  the  act  is 
none  the  less  ministerial,  because  the  person  performing  it 
may  have  to  satify  himself  that  the  state  of  facts  exists  under 
which  it  is  his  right  and  duty  to  perform  the  act 

"In  Setts  v.  Dimon,  3  Conn.  107,  where  it  was  heldthatthe 
administration  of  the  poor  debtor's  oath  was  a  ministerial,  not 
a  judicial  act,  Hosmer,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said :  '  Every  selectman,  before  the  appointment  of 
an  overseer,  and  every  sheriff,  previous  to  taking  bail,  makes 
inquiry  to  aid  him  in  the  legal  performance  of  his  duty.' 
So  in  Crane  v.  Camp,  12  Conn.  464,  it  was  held  that  a  jus* 
tice  of  the  peace  acted  ministerially  in  appointing  freehold- 
ers to  assess  damages  sustained  by  taking  land  for  a  public 
highway,  though  it  was  necessary  for  him  to  make  inquiry 
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as  to  the  fitness  of  the  persons  appointed.  A  ministerial 
act  may,  perhaps,  be  defined  to  be  one  which  a  person  per- 
forms in  a  given  state  of  facts,  in  a  prescribed  manner,  in 
obedience  to  the  mandate  of  legal  authority,  without  regard . 
to,  or  the  exercise  of,  his  own  judgment  upon  the  propriety 
of  the  act  being  done." 

If  this  be  a  correct  definition  of  a  ministerial  act,  then  it 
is  clear  that  the  duties  required  of  the  commissioners  under 
the  act  relating  to  the  granting  of  permits  are  not  ministe- 
rial. 

The  duties  of  the  commissioners  being  judicial,  it  is  clear, 
we  think,  from  the  authorities,  that  they  cannot  be  compelled 
to  discharge  them  in  a  manner  dictated  to  them  by  a  court 
of  superior  jurisdiction.  See  Moses  Mandamus,  34,  35,  36, 
41,  46,  47,  48,  49,  50,  52,  53,  and  54,  and  the  cases  cited,, 
and  Tapping  Mandamus,  13,  original  paging.  The  Judges  of 
the  Oneida  Common  Pleas  v.  77te  People,  18  Wend.  79,  is  an 
interesting  and  valuable  case  on  this  point.  It  is  there  held 
that  in  no  case  where  a  subordinate  court  acting  judicially- 
has,  in  the  exercise  of  its  discretion  or  judgment,  made  an. 
adjudication,  can  the  writ  of  mandamus  properly  issue;  its 
appropriate  office  is  to  set  the  subordinate  tribunal  in  motion 
—to  command  it  to  proceed  and  give  judgment,  and  not  to- 
direct  what  judgment  to  give. 

There  is  another  ground  on  which  we  think  the  ruling  of 
the  circuit  court  was  correct,  and  that  is,  that  the  party  had 
another  specific  legal  remedy.  The  use  of  this  writ  origi- 
nated in  the  lack  of  any  other  specific  legal  remedy,  and  the 
rule  has  always  been  that  when  the  party  has  such  other 
remedy,  he  cannot  resort  to  this  writ.  This  doctrine  has 
repeatedly  been  recognized  and  applied  by  this  court.  The 
following  are  some  of  the  cases  in  which  the  rule  has  been 
applied :  Marshall  v.  The  Stale,  1  Ind.  72 ;  The  Board  of 
Comm'rs,  etc.,  v.  Hicks,  2  Ind.  527;  The  Board  of  Trustees^ 
etc.,  v.  The  State,  1 1  Ind.  205. 

The  other  remedy  which  the  party  has  in  this  case  is  an 
appeal  from  the  decision  of  the  board  of  commissioners  to* 
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the  circuit  court.  That  a  remedy  by  appeal  is  a  remedy 
which  will  preclude  the  party  from  having  the  writ  of  man- 
•date,  appears  to  be  settled  by  the  authorities.  Tapping 
Mandamus,  21,  original  paging,  and  cases  cited.  In  Mar- 
shall \.  The  State,  supra,  a  writ  of  error,  in  substance  an 
•appeal,  was  held  to  be  such  other  remedy  as  would  preclude 
-the  granting  of  the  writ  of  mandate.  See,  also,  on  this 
point,  The  Board  of  Commissioners,  etc.,  v.  Hicks,  supra. 

It  is  provided  by  statute,  1  G.  &  H.  253,  sec.  31,  that 
"from  all  decisions  of  such  commissioners  there  shall  be 
-allowed  an  appeal  to  the  circuit  court  *  *  *  by 
any  person  aggrieved,"  etc.  In  passing  upon  an  application 
for  a  permit,  as  we  have  seen,  the  commissioners  must  deter- 
mine questions  both  of  law  and  of  fact.  Their  determina- 
tion is  a  "  decision"  within  the  meaning  of  this  section,  and 
from  it  there  is  consequently  an  appeal  to  the  circuit  court 
Counsel  for  the  appellant  say  the  law  relating  to  the  grant- 
ing of  permits  makes  no  provision  for  an  appeal.  That  is 
true,  but  neither  does  it  make  any  provision  denying  an 
.appeal.  There  being  nothing  in  the  nature  of  the  questions 
decided  which  suggests  that  the  commissioners  alone  can 
-decide  them,  nothing  in  the  law  which  makes  the  action  of 
the  commissioners  final,  or  expressly  forbids  an  appeal,  and 
the  language  of  section  31,  supra,  being  sufficiently  gen- 
eral to  authorize  it,  we  think  an  appeal  may  be  taken. 
Whether  a  party  interested  in  opposing  the  granting  of  the 
permit,  and  aggrieved  thereby,  may  appeal  under  that  sec- 
tion by  riling  the  affidavit  contemplated  by  it,  is  a  question 
which  is  not  now  before  us,  and  need  not  be  decided. 

It  may  be  suggested  that  the  bond  offered  in  this  case,  the  , 
-condition  of  which  is  :    "  Now  if  the  said  Conrad  Single- 
ton Reynolds,  or  any  of  his  agents  or  employees,  shall  in 
all  things  conform,"  etc.,  can  hardly  be  regarded  as  con- 
forming to  the  statute. 

The  judgment  is  affirmed,  with  costs. 
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Maxwell  et  al.  v.  Dav  et  al. 

Joint  Dsbtors.— PurtncnAip.— Discharge  rf  On*  Joint  Better.— Pending., 
the  dissolution  of  a  partnership,  *  creditor  received  the  notes  of  the  several 
partners  for  their  respective  portions  of  a  partnership  debt  standing  oa  an. 
open  account,  and  agreed  to  release  each  partner  from  any  other  portion  of 
the  debt  than  that  covered  by  his  note,  and  accepted  the  notes  as  a  full  dis-  - 
charge  of,  each  partner  from  the  residue  of  the  account 

Held,  that  the  contract  was  binding  on  the  creditor,  and  that  he  could  not  main- 
tain  a  suit  on  the  account  against  a  partner  who  had  paid  the  note  so  accepted 
for  his  share  of  the  debt. 

Same. — The  taking  of  a  note,  with  or  without  security,  from  one  of  several  joint. 
debtors  for  a  pre-existing  debt  is  a  payment  when  it  is  expressly  agreed  that . 
it  is  taken  as  payment  and  at  the  risk  of  the  creditor. 

Practice. — Amendment. — An  amendment  changing  the  issue,  to  conform  the 
pleadings  to  the  facts  proved  cannot  be  allowed  after  verdict;  bat  where 
inch  amendment  does  not  change  the  legal  effect  of  the  pleading,  a  judg- 
ment will  not  be  reversed  because  of  it. 

From  the  Morgan  Circuit  Court. 

W.  R.  Harrison  and  IV.  S.  Shirley,  for  appellants. 

C  F.  McNutt  and  G.  W.  Grubbs,  for  appellees. 

Buskirk,  J. — The  appellants  sued  the  appellees  upon  ait 
account  for  goods,  etc.,  sold  and  delivered  to  them  as  part- 
ners.    Judgment  was  rendered  by  default  against  Howe. 

Day  answered  as  follows :  "  That  he  admits  that  he  and 
the  defendant  Howe  were  formerly  partners  in  the 
blacksmith  and  wagon  business;  that  while  so  engaged" 
they  became    indebted    to   the    plaintiffs    in  the  sum  or 

; dollars.    But  defendant  says,  that  on  or  about 

the  6th  day  of  February,  1869,  they  dissolved  said  part- 
nership, and  ceased  thereafter  to  transact  business  together ; 
that  pending  said  dissolution,  by  an  arrangement  with 
plaintiffs  and  with  their  concurrence,  and  they  agreeing 
to  the  same,  there  was  a  division  of  said  account  so  due  from 
defendants  to  plaintiffs  made,  one-half  of  said  account  being 
assumed  by  said  Day,  and  the  remaining  one-half  by  the 
said  Howe;  that  thereupon  there  was  made  between  plain- 
tiffs and  defendants  a  complete  and  final  settlement  of  said. 
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account,  the  said  plaintiffs  agreeing  and  accepting  the  said 
Day  for  one-half  of  said  account,  and  the  said  Howe  for  the 
remaining  half,  in  consideration  of  their  severally  executing 
their  individual  notes,  each  for  one-half  of  said  account; 
that  the  said  Day  thereupon  executed  his  said  note  for  one- 
half  said  account,  and  said  plaintiffs  accepted  the  same  as  a 
full  and  satisfactory  discharge  as  to  said  Day  for  said  account, 
which  said  note  has  since  been  paid  off  and  discharged;  that 
said  defendant  Howe  executed  his  note  for  the  residue  of 
said  account,  and  plaintiffs  accepted  the  same  in  full  dis- 
charge and  settlement  of  said  account  as  to  said  Howe ;  that 
the  account  sued  upon,  on  which  defendant  Day  is  sought  to 
'be  made  liable,  is  the  individual  one-half  of  said  account 
■assumed  by  said  Howe,  and  settled  and  adjusted  by  the  note 
■of  the  said  Howe,  and  for  the  payment  of  which  plaintiff] 
accepted  the  said  Howe,  and  upon  which  defendant  Day  was 
released  from  liability;  wherefore,"  etc. 

To  this  answer,  there  was  a  demurrer  by  the  plaintiff), 
-which  was  overruled,  and  an  exception  taken. 

The  plaintiffs  then  replied  by  a  general  denial  and  a  special 
pleading,  which  was  stricken  out  on  motion,  and  is  not  in 
the  record,  no  exception  having  "been  taken  by  ihe  plaintiffs 
to  this  ruling  of  the  court. 

Upon  the  issue  thus  joined,  there  was  a  trial  by  a  jury,  and 
-a  verdict  for  the  defendant  Day. 

The  court  instructed  the  jury  as  follows : 

"  i.  If  you  should  find  from  the  evidence,  that  by  agree- 
ment between  the  parties  the  claim  of  plaintiffs  was  divided, 
.and  the  defendant  Day  executed  his  note  with  security  for 
■one-half  of  the  claim,  but  defendant  Howe  failed  to  furnish 
security  in  pursuance  of  the  agreement ;  that,  notwithstand- 
ing this,  plaintiffs  retained  Day's  note  and  collected  it, 
then  you  should  find  for  defendant  Day,  because  plaintiffs 
■cannot  be  permitted  to  retain  a  part  of  what  was  agreed 
upon  in  settlement,  and  disregard  the  balance  of  the  agree- 
merit. 

"  2.  As  defendant  admits  plaintiffs'  claim  to  be  correct,  and 
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pleads  that  they  have  settled  and  discharged  it,  the  burden 
of  proof  is  on  the  defendant.  The  giving  of  individual  notes 
by  defendants  to  plaintiffs,  each  for  one-half  of  plaintiffs' 
claim,  even  if  upon  agreement  with  the  plaintiffs  that  they 
would  accept  the  same  in  discharge  of  their  claim,  is  not 
sufficient  to  discharge  defendants,  or  either  of  them,  from 
plaintiffs'  claim.  Such  agreement  would  be  without  consid- 
eration and  void.  And  notwithstanding  it  may  be  shown 
that  Day  has  paid  off  his  note,  if  under  the  terms  of  the  set- 
tlement it  was  not  required  to  be  secured,  you  should  find 
for  the  plaintiffs  the  balance  due  thereon  on  this  claim  against 
Day,  as  there  is  a  default  against  defendant  Howe." 

The  court  refused  the  request  of  the  appellants  to  instruct 
as  follows : 

"  If  you  shall  find  that  defendant  Day,  at  the  instance  of 
plaintiffs,  executed  his  note  for  one-half  of  plaintiffs'  claim, 
and  caused  the  same  to  be  executed  by  another  as  surety ; 
that  plaintiffs  accepted  such  note  in  satisfaction  of  one-half 
of  such  claim,  and  that  Day  afterward  paid  such  note  to 
plaintiffs,  but  that  defendant  Howe  did  not,  in  pursuance  of 
agreement,  either  secure  or  pay  the  other  half,  still  you 
.should  find  for  plaintiffs  for  the  amount  yet  due  to  them  of 
their  claim  against  defendants  as  partners,  deducting  the 
amount  paid  by  Day  on  his  note,  or  by  Howe  thereon;  for 
the  defendants  were  both  liable  to  plaintiffs  jointly  for  the 
whole  of  plaintiffs'  claim,  and  the  giving  of  the  note  could 
not  amount  to  more  than  the  payment  of  money  to  that 
amount." 

After  the  verdict,  the  appellants  moved  the  court  for  judg- 
ment notwithstanding  the  verdict,  assigning  as  a  reason  for 
such  motion,  that  there  were  no  such  facts  pleaded  as  j 
amounted  to  an  answer. 

While  this  motion  was  pending,  defendant  Day  asked 
leave  to  amend  his  separate  answer  by  inserting  at  the  proper 
place  therein,  and  by  way  of  amendment,  and  to  conform 
the  answer  to  the  facts  proved,  the  following: 

"  And  that  in  consideration  of  said  Day's  executing  his 
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note,  which  he  did,  with  William  Hynds  as  security,  and  in 
consideration  of  said  Howe's  executing  to  them  his  note, 
plaintiffs  agreed  to  and  did  release  Day  from  all  liability  on 
account  of  the  other  half  of  said  debt,  for  the  payment  of 
which  they  took  the  said  Howe." 

The  appellants  objected  to  the  granting  of  such  leave,but 
the  objection  was  overruled,  and  the  amendment  was  made. 
The  appellants  then  moved  to  strike  out  such  amendment,  hut 
the  motion  was  overruled.  The  court  then  overruled  the 
motion  for  judgment  rton  obstante  veredicto. 

The  appellants  then  moved  the  court  for  a  new  trial,  which 
motion  was  overruled. 

Proper  exceptions  were  taken  to  all  the  foregoing  rulings 
of  the  court. 

The  errors  of  which  appellants  complain  are  as  follows: 

1.  Overruling  demurrer  to  Day's  separate  answer. 

2.  Giving  the  first  instruction  above  set  out 

3.  Refusing  to  give  instruction  asked  by  appellants. 

4.  Allowing  defendant  Day  to  amend  his  answer  after 
verdict. 

5.  Overruling  appellants'  motion  for  judgment  non  obstante 
veredicto.  * 

6.  Overruling  appellants'  motion  for  a  new  trial. 
Other  errors  are  assigned,  but  they  do  not  arise  in  the 

record,  and  are  not  insisted  upon  in  brief  for  appellants. 

Did  the  court  err  in  overruling  the  demurrer  to  the  sepa- 
rate answer  of  Day?  The  substance  of  that  answer  was, 
that  he  had  executed  his  note  to  the  plaintiffs  for  one-half 
of  the  debt,  which  he  had  paid  upon  an  agreement  that  the 
plaintiffs  would  release  him  from  the  payment  of  the  other 
half,  and  that  they  would  look  to  Howe  for  the  payment  0/ 
such  moiety.  The  case  of  Fensler  v.  Pratlier,  43  Ind.  1 19,  is 
directly  in  point,  as  that  was  an  action  against  partners,  and 
the  defence  was  the  same  as  here.  Downey,  C.  J.,  in  speak- 
ing for  the  court  in  that  case,  says :  "  The  second  para- 
graph of  the  answer  relies  upon  the  payment  by  Prather  of 
a  part  of  the  debt,  all  of  which  was  due  at  the  time,  as  a 
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consideration  for  his  discharge  from  the  payment  of  the  res- 
idue. This  is  not  a  sufficient  consideration  to  support  the 
promise  to  release  him.  Shook  v.  The  Board  of  Com- 
missioners, etc.,  6  Ind,  461;  Ha/stead  v.  Brown,  17  Ind.  J 
202 ;  Kingan  v.  Gibson,  33  Ind.  53.  Payment  of  a  smaller 
sum  in  satisfaction  of  a  greater  liquidated  debt  only  operates 
as  a  dicharge  pro  tanto,  and  cannot  in  law  discharge  the 
whole  debt  without  some  valid  consideration  for  aban- 
doning the  residue.  But  payment  of  a  smaller  sum  may 
amount  to  a  discharge  of  a  larger  debt,  where  it  is  made 
under  a  valid  agreement  to  that  effect;  as  where  it  is  agreed 
to  be  paid  at  an  earlier  day ;  where  it  is  agreed  to  be  paid 
by  a  third  party,  or  where  it  is  paid  as  a  composition  for  the 
debt  under  an  arrangement  between  the  debtor  and  his  cred- 
itors. Payment  of  a  smaller  sum  in  satisfaction  of  a  larger 
amount  claimed  for  an  unliquidated  demand  may  operate  as 
a  valid  discharge;  so  payment  of  a  smaller  sum,  under  an 
agreement  to  abandon  a  defence  to  an  action  and  pay  costs, 
may  be  pleaded  in  satisfaction  of  a  larger  demand.  A  nego- 
tiable security  for  a  smaller  amount  given  and  accepted  in 
satisfaction  of  a  larger  debt  will  operate  effectively  in  dis- 
charge of  it.     Leake  Law  of  Contracts,  474,  475." 

The  case  of  Rltenour  v.  Mathews,  42  Ind.  7,  and  the  cases 
there  cited,  are  much  in  point.  See,  also,  Tynerv.  Stoops, 
1 1  Ind.  22. 

At  common  law,  it  is  clear  that  a  subsisting,  simple  con- 
tract is  not  discharged  or  extinguished  by  the  acceptance  of 
another  simple  contract  given  by  the  same  party  for  the 
same  consideration.  Indeed,  the  new  contract,  in  such  case, 
is  nothing  more  than  a  new,  and  perhaps  better,  form  of 
evidence  than  before  existed  to  prove  the  same  original  con- 
tract 

It  was  held  in  Tyner  v.  Stoops,  I 1  Ind.  22,  that  "  no  prin- 
ciple of  law  is  better  settled  than  that  taking  a  note  either 
from  one  of  several  joint  debtors,  or  from  a  third  person,  for 
a  pre-existing  debt,  is  no  payment,  unless  it  be  expressly 
Vol.  XLV.— 33 
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agreed  to  be  taken  as  payment,  and  at  the  risk  of  the  cred- 
itor." 

We  have  been  unable  to  find  any  authority  holding  that 

the  giving  of  surety  upon  an  ordinary  promissory  note  will 

'    change  the  legal  effect  of  the  giving  of  a  promissory  note. 

It  now  seems  to  be  settled,  that  a  negotiable  promissory 
note  or  bill  of  exchange,  given  by  a  party  chargeable  upon 
an  original,  simple  contract,  and  accepted  by  the  other  party, 
is  a  discharge  of  the  original  contract,  unless  it  be  proved 
not  to  have  been  the  intention  of  the  parties  to  give  it  that 
effect.  The  reason  of  the  rule  is,  that  otherwise  the  debtor 
may  be  put  to  an  inconvenience,  and  perhaps  be  obliged  to 
pay  his  debt  twice,  as  he  cannot  set  up  a  payment  of  his 
,  original  debt,  after  a  seasonable  indorsement  of  the  note, 

'^*c  ""^i^-ft^against  the  claim  of  an  innocent  holder.    Weed  v.  Wattrvn\ 
qi'  $  Mass.  25KJ  Manetly  v.  M'Gee,  6  Mass.  143  ;  Johnson 
Johnson,  II  Mass.  359;  Butts  v.  Dean,  2  Met.  76;    Dar- 
lington v.  Gray,  5  Wharton,  487;    2  Greenleaf  Ev., 
521;  Thompson  v.  Perchal,  5  Bam.  &  Ad.  925;  Sibrte\. 
Tripp,  is  M.  &  W.  23.    This  principle  has  been  expressly 
applied  to  partners.     Story  Part  265,  sec  155. 

The  following  propositions  are  deducible  from  the  forego- 
ing authorities : 

1.  Payment  of  a  smaller  sum  may  amount  to  a  dis- 
charge of  a  larger  debt  where  it  is  made  under  a  valid 
agreement  to  that  effect. 

2.  That  the  taking  of  a  note  from  one  of  several  joint 
debtors  for  a  pre-existing  debt,  is  no  payment,  although 
security  may  be  given  thereon,  unless  it  be  expressly  agreed 
to  be  taken  as  payment,  and  at  the  risk  of  the  creditor. 

3.  That  a  negotiable  promissory  note,  or  bill  of  exchange, 
given  by  a  party  chargeable  upon  an  original,  simple  con- 
tract, and  accepted  by  the  other  party,  is  a  discharge  of  the 
original  contract,  unless  it  be  proved  not  to  have  been  the 
intention  of  the  parties  to  give  it  that  effect. 

In  the  first  and  third  propositions,  the  question  of  discharge 
is  made  to  depend  upon  the  intention  of  the  parties,  to  be 
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gathered  from  all  the  facts  and  circumstances  attendant  upon 
the  transaction,  while  in  the  second  proposition  there  must 
be  an  express  agreement  that  the  note  is  taken  as  payment, 
and  at  the  risk  of  die  creditor. 

In  our  opinion,  the  answer  of  Day  is  substantially  good. 
It  alleges  that  the  appellants  agreed  to  take  the  individual 
notes  of  Day  and  Howe,  each  for  one-half  of  the  debt,  in 
full  discharge  and  satisfaction  of  the  original  indebtedness. 

The  court  committed  no  error  in  overruling  the  demurrer 
to  the  answer. 

We  proceed  to  inquire  whether  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

The  giving  and  refusing  to  give  the  instructions  hereto- 
fore set  out  were  assigned  as  reasons  for  a  new  trial.  The 
instructions  given,  and  the  one  asked  and  refused,  proceeded 
upon  the  theory  that  the  giving  of  surety  upon  the  separate 
notes  of  Day  and  Howe  changed  their  legal  effect,  and  made 
them  amount  to  a  satisfaction  and  discharge  of  the  original 
indebtedness.  As  we  have  seen,  this  was  a  mistaken  view  of 
the  case.  Besides,  the  question  of  surety  upon  such  notes  was 
outside  of  the  issues,  as  they  stood  at  the  time  the  instruc- 
tions were  given.  The  first  instruction  given  is  bad,  for 
another  reason.  The  jury  were  informed  that  the  retention 
of  the  note  of  Day  by  the  appellees  and  its  collection 
defeated  their  right  to  recover.  Such  is  not  the  law.  If  it 
was  expressly  agreed  that  the  notes  were  taken  in  payment 
and  at  the  risk  of  the  appellants,  then  their  original  claim 
against  the  appellees  was  discharged.  If,  on  the  other  hand, 
there  was  no  such  agreement,  the  payment  of  such  note 
amounted  to  a  payment  pro  tanto,  and  did  not  discharge  the 
original  debt 

The  appellees,  for  the  purpose  of  making  the  instructions  \ 
conform  to  the  issues,  after  the  verdict  of  the  jury  had  been 
returned,  asked  and  obtained  the  leave  of  the  court  to  amend 
the  answer,  and  it  was  amended  in  the  manner  hereinbefore 
set  out  Such  a  practice  is  unauthorized  by  the  statute.  A 
party  may  have  leave  to  amend  his  pleading  after  the  jury  is 
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sworn,  but  before  the  cause  is  submitted,  without  placing  on 
record  the  specific  grounds  on  which  the  motion  is  based, 
where  the  amendment  does  not  change  the  issues ;  but, 
where  the  amendment  changes  the  issue,  or  makes  a  new 
issue,  the  amendment  must  be  made  upon  cause  shown,  and 
the  jury  must  be  re-sworn  before  the  trial  is  proceeded  with. 
Ostranderv.  Clark,  8  Ind.  211. 

It  is  a  settled  rule  of  practice  under  the  code,  that  plead- 
ings cannot  be  amended  so  as  to  change  the  issues  or  make  a 
new  issue,  after  the  jury  has  retired  to  consult,  or  after  the 
cause  is  submitted  to  the  court  for  decision  upon  the  evi- 
dence. Trees v.Eakin.y  Ind.  534;  Kerstetterv.  Raymond,  10 
Ind.  199;  Kersckbaugker v.  Slusser,  12  Ind.  453;  The  Danville, 
etc.,  Co.  v.  Tke  State,  16  Ind.  456  ;  Hotcraftv.  King,  25  Ind 
352- 

Such  is  also  the  rule  in  New  York,  under  a  code  very 
similar '  to  ours.  Semis  v.  Branson,  1  Code  R.  27 ;  Egert 
v.  Wicker,  10  How.  Pr.  193 ;  1  Van  Santvoord  PI.  806,  807, 
and  808. 

We  cannot  regard  the  amendment  a  part  of  the  record. 
The  amendment,  however,  did  not  change  the  legal  effect  of 
the  answer,  and  we  could  not,  for  such  error,  reverse  the 
judgment 

The  conclusion  we  have  reached  renders  it  quite  certain 
that  the  court  committed  no  error  in  refusing  to  render  a 
judgment  nan  obstante  veredicto. 

Under  the  instructions  of  the  court,  the  question  whether 

it  was  expressly  agreed  by  and  between  the  parties  that  the 

separate  notes  of  Day  and  Howe  were  taken  in  payment  of 

the  original  indebtedness  and  at  the  risk  of  the  creditors, 

-  was  not  fairly  submitted  to  the  jury,  and  for  this  error  the 

'  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded  for  a  new  trial  in  accordance  with  this  opinion. 


MAY  TERM,  1874..  $i? 

WrsT,  Adm'r,  v.  Tindall. 


Wray,  Adm'r,  v.  Tindall. 

Bill  of  Exceptions. — Motion  for  New   Trial. — Ajftdttuit. — Affidavits   filed 

in  support  of  a  motion  for  a  new  trial  do  not  become  a  part  of  the  record 

unless  made  so  by  a  bill  of  exceptions. 
"Witnesses.— Prtpondtrotttt  tf  Evidence. — Though  more  witnesses  testify  on 

one  side  than  on  the  other,  this  does  not  make  weight  or  preponderance  of 

evidence. 
Supreme  Coubt. — Evidtnet. — The  Supreme  Court  will  not  reverse  a  judgment 

on  the  weight  of  evidence,  where  the  evidence  is  conflicting. 

From  the  Shelby  Common  Pleas. 

C.  Wright,  S.  Major,  and  A.  Major,  for  appellant. 

Fettit,  J. — This  suit  was  brought  by  the  appellee,  George 
W.  Tindall,  against  Thomas  Wray,  who  died  after  judgment,  ■ 
and  his  administrator,  Isam  Wray,  brings  the  case  here. 
The  suit  was  to  recover  for  wheat  sold  and  delivered,  and 
the  real  controversy  was  as  to  whether  the  wheat  was  sold 
to  Wray  or  was  delivered  to  him  by  Tindall  to  be  sold  on 
commission.  There  was  a  trial  by  jury,  and  verdict  for  the 
plaintiff  for  three  hundred  and  twenty  dollars,  the  value  of 
the  wheat.  Motion  for  a  new  trial  overruled,  and  judgment 
■on  the  verdict  The  only  assignment  of  error  is  the  over- 
ruling of  the  motion  for  a  new  trial.  On  the  return  of  the 
verdict,  a  motion  for  a  new  trial  was  made  for  these  causes : 

"  1.  For  the  reason  that  the  verdict  is  contrary  to  law. 
3.  The  verdict  of' the  jury  is  contrary  to  the  evidence  in 
the  cause.     3.  The  verdict  is  not  sustained  by  evidence." 

No  action  was  taken  on  this  motion  at  that  term  of  the 
-court.  At  the  next  term,  the  defendant  filed  the  following 
causes  for  a  new  trial : 

"  1.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence.  2.  The  verdict  is  contrary  to  law.  3.  That  since 
the  last  term  of  the  court  and  said  trial,  this  defendant  has 
discovered  new  and  material  evidence  for  this  defendant,  on 
the  trial  of  said  cause,  and  which  he  could  not  with  reasona- 
ble diligence  have  discovered  and  produced  at  the  trial,  as 
,  shown  by  affidavits  herewith  filed."    There  is  no  brief  for 
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the  appellee,  and  we  do  not  pass  upon  the  point  as  to 
whether  the  additional  causes  for  a  new  trial  were  filed  in 
time.  The  affidavits  said  to  be  filed  with  these  latter  causes 
for  a  new  trial,  showing  newly-discovered  evidence,  are  not 
in  the  record  in  a  bill  of  exceptions,  and  we  cannot,  there- 
fore, notice  them,  as  they  form  no  part  of  the  record  with- 
out being  in  a  bill  of  exceptions.  The  only  remaining 
question,  therefore,  is,  does  the  evidence  sustain  the  verdict? 
It  is  clearly  contradictory.  Some  of  the  evidence  is  clear 
and  positive  that  the  wheat  was  sold,  and  other  evidence  is 
equally  clear  and  positive  that  it  was  not  sold,  but  only 
delivered  to  be  sold  on  commission,  and  each  side  or  view 
has  corroborating  circumstances.  In  such  a  case,  this  court 
cannot  reverse  on  the  evidence.  This  rule  has  often  been 
stated  and  need  not  be  repeated.  Though  more  in  number 
swear  on  one  side  than  on  the  other,  this  does  not  make 
weight  or  preponderance  of  evidence.  One  witness  may 
outweigh  and  overcome  a  dozen  against  him.  The  actios, 
appearance,  manner,  and  circumstances  that  attach  to  and 
surround  a  witness  often  determine,  and  properly,  with  a 
jury,  what  weight  ought  to  be  given  to  his  testimony. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


|  si  Kingen  v.  The  State. 

15     S1H[ 

no    Mgj         CRIMINAL    ~Lkw.— Murder.— Hatulaugftfer.— Justifiable   Humidde.—bi'tnu- 

piJTsiui  *""*■ — On  the  trial  of  an  indictment  for  murder,  where  there  ia  evidence  tead- 

litb  703)  ing  to  (how  that  the  defendant  acted  in  self-defence,  it  is  error  to  instinct  the 

lira   SO?!  J"1?  thlLt  if  lLe  dclth  of  "  hunlan  bein8  t*  produced  ty  *  deadly  weapon  in 

45     sis  the  hands  of  another,  the  presumption  b,  that  the  party  wing  inch,  weapon 

I107     i!i  intended,  and  is  guilty  of  murder,  and  that  to  remove  this  presumption  ind 

redoce  the  killing  to  manslaughter,  it  devolves  on  the  defendant  to  show'thtf 

it  wai  under  great  provocation,  such  as  endangered  the  life  of,  or  Wonld  have 

mailed  in  great  bodily  hann  to,  the  party  using  tuch  weapon.  ,  »* 
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SUM*.— - The  cieofi  deadly  weapon,  resulting  In  homicide,  under  ch-cnm- 
ttancei  tbat  endanger  the  life  of  the  person  using  mch  weapon,  or  would 
remit  in  great  bodily  harm  to  him,  will  justify  the  killing. 

Instruction. — An  erroneous  instruction  cannot  be  corrected  by  another  instruc- 
tion, which  may  (tale  the  law  accurately,  unless  the  erroneous  instruction  be 
thereby  plainly  withdrawn. 

From  the  Hancock  Circuit  Court 

H.  X  Dunbar,  D.  S.  Gooding,  and  %  A.  New,  for  appel- 
lant. 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Worden,  C.  J. — Harrison  Kingen,  the  appellant,  and  his 
wife,  Lucinda,  were  jointly  indicted  for  the  murder  of  Sam- 
uel Deny,  by  stabbing  and  mortally  wounding  him  with 
knives.  The  defendants  were  tried  separately,  and  Harrison 
was  convicted  of  manslaughter,  and  sentenced  to  imprison- 
ment in  the  State's  prison  for  the  term  of  two  years.  A 
motion  for  a  new  trial  was  duly  made,  but  overruled,  and 
exception  taken. 

Evidence  was  given,  from  which  the  following  facts  might 
be  inferred :  Lucinda  was  the  sister  of  the  deceased.  Kin- 
gen and  the  deceased,  with  their  respective  families,  lived  in 
the  same  neighborhood.  There  seems  to  have  been  a  good 
deal  of  ill  feeling  between  Kingen  and  the  deceased,  but  the 
origin  of  it  does  not  very  clearly  appear.  The  deceased  had 
made  frequent  threats  to  kill  the  appellant,  having  a  pistol, 
which  he  carried  at  times.  The  deceased  was  a  larger  and 
stronger  man  than  the  appellant.  The  appellant,  though  he 
also  had  made  some  threats  in  reference  to  the  deceased, 
evidently  manifested  a  disposition  to  avoid  him  and  any  con- 
troversy with  him.  On  one  occasion,  the  deceased  and 
the  appellant  were  about  to  meet  each  other  on  the  highway, 
when  the  appellant  thinking,  perhaps,  that  "discretion  was 
the  better  part  of  valor,"  climbed  the  fence  and  thus  avoided 
the  meeting.  Before  the  homicide,  the  appellant  was  advised 
that  the  deceased  had  threatened  to  take  his  life. 

On  the  evening  of  the  homicide,  the  appellant  and  his  wife 
were  passing  the  house  of  the  deceased,  when  something  of 
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no  great  importance  was  said  about  turkeys  or  goslings,  or 
perhaps  both,  about  which  there  seems  to  have  been  some 
dispute  or  misunderstanding  between  the  parties.  The 
deceased  went  out  into  the  street  and  followed  the  appellant 
and  his  wife  up,  overtaking  them  about  thirty  or  thirty-five 
yards  from  his  gate.  The  appellant,  it  seems  to  us  from  the 
evidence,  was  trying  to  get  away  and  avoid  any  diffiulty,  but 
was  overtaken  by  the  deceased.  It  may  well  be  inferred 
from  the  evidence  that  the  deceased  attacked  the  appellant, 
striking  him  with  a  brick-bat,  or  perhaps  a  club,  and  knock- 
ing him  down.  During  the  combat,  the  deceased  received 
five  wounds  with  a  knife,  one  of  which  proved  fatal,  and  of 
which  he  died  three  or  four  days  afterward.  This  summary 
statement  is  sufficient  to  show  the  nature  of  the  case,  to  which 
the  charges  of  the  court  were  applied. 

The  court  gave  the  following,  amongst  other  charges: 

"10.  A  sane  person  is  presumed  to  intend  the  natural  and 
probable  consequences  of  his  own  acts,  and  the  use  of  a 
deadly  weapon  by  a  sane  person,  from  which  the  death  of  a 
human  being  ensues,  creates  the  presumption  that  murder 
was  intended. 

"II.  If  the  death  of  a  human  being  has  been  produced  by  a 
deadly  weapon  in  the  hands  of  another,  the  legal  presump- 
tion arises,  that  the  party  thus  using  the  weapon  intended 
and  is  guilty  of  murder,  and  in  order  to  remove  this  pre- 
sumption and  reduce  the  killing  to  manslaughter,  it  devolves 
upon  the  defendant  to  show  that  it  was  under  very  great 
provocation,  such  as  endangered  the  life  of,  or  would  have 
resulted  in  great  bodily  harm  to,  the  party  thus  using  such 
deadly  weapon." 

We  think  the  eleventh  charge  was  clearly  wrong,  as  applied 
to  the  evidence,  and  may  have  misled  the  jury.  The  clear 
meaning  of  the  charge  is,  that  if  death  resulted  from  the  use 
of  a  deadly  weapon  by  the  defendant,  though  to  repel  an 
attack  made  by  the  deceased  upon  the  defendant  which 
endangered  bis  life  or  which  would  have  resulted  in  great 
bodily  harm  to  him,   the  homicide,  though  it  might  be 
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reduced  to  manslaughter,  would  nevertheless  be  criminal. 
In  other  words,  the  charge  signifies  that  the  circumstances 
-enumerated  would  only  reduce  the  grade  of  the  crime  from 
murder  to  manslaughter. 

It  seems  to  us,  however,  that  the  circumstances  enumer- 
ated in  the  charge  would  render  the  defendant  guiltless  of 
any  crime,  and  entitle  him  to  an  acquittal.  The  doctrine  in 
relation  to  self-defence  is  thus  stated  by  Mr.  Bishop,  1  Bish. 
■Crim.  Law,  5  ed.,  sec.  865  :  "This right  of  self-defence  is 
commonly  stated  in  the  American  cases  thus:  if  the  per- 
son assaulted,  being  himself  without  fault,  reasonably  appre- 
hends death  or  great  bodily  harm  to  himself,  unless  he  kills 
the  assailant,  the  killing  is  justifiable."  There  are  numerous 
'cases  cited  in  a  note  in  support  of  the  text.  See,  also, 
"Whart.  Crim.  Law,  sec.  1019. 

Other  objections  are  urged  to  the  charge,  but  as  the  one 
above  pointed  out  is  fatal,  we  need  not  notice  the  others. 
Another  charge  was  given  on  the  same  subject  which  may  be 
less  objectionable  than  that  above  set  out.  But  the  above 
was  not  in  any  way  withdrawn  from  the  jury.  In  the  case 
-of  Bradley  v.  The  State,  31  Ind.  492,  it  was  held  that  an 
erroneous  instruction  cannot  be  corrected  by  another  instruc- 
tion which  may  state  the  law  accurately,  unless  the  erroneous 
instruction  be  thereby  plainly  withdrawn  from  the  jury.  The 
effect  of  conflicting  instructions  can  only  be  to  confuse  the 
Jury,  and  as  they  must  follow  one  or  the  other,  it  is  impossi- 
ble to  determine  whether  the  influence  of  the  court  in  such 
-a  case  has  been  exerted  for  good  or  evil.  See,  also,  Clem  v. 
The  State,  31  Ind.  480. 

Other  instructions  are  complained  of,  and  other  questions 
made,  but  we  pass  them,  inasmuch  as  the  questions  may  not 
arise  upon  another  trial  of  the  cause.  The  judgment  will 
have  to  be  reversed  for  the  error  above  noticed. 

The  judgment  below  is  reversed,  and  the  cause  remanded, 
for  a  new  trial.  The  clerk  will  give  the  proper  notice  for 
return  of  prisoner. 


SUPREME  COURT  OF  INDIANA. 

Goodipetd,  Adm'r,  v.  Flood. 


Goodsfeed,  Adm'r,  v.  Flood. 

From  the  Newton  Common  Fleas. 
1     £.  L.  Urmston,  C.  H.  Test,  and  D.  V,  Bums,  for  appellant. 

Fsrrrr,  J. — The  appellant  made  application  to  sell  certain 
lands  to  pay  the  debts  of  the  deceased.  The  appellee  was. 
the  widow  and  only  heir  of  the  deceased,  and  was  entitled 
to  one-third  of  the  lands.  This  is  expressly  admitted  in  the 
petition  of  the  administrator  to  sell,  and  in  the  bill  of  excep- 
tions. The  deceased  had  made  a  mortgage  on  the  lands 
which  had  been  foreclosed,  and  the  widow  had  purchased 
and  was  the  owner  of  the  decree  by  assignment.  It  was 
agreed  by  the  parties  that  the  lands  should  be  appraised  and 
sold  at  their  full  value  without  regard  to  the  decree  of  fore- 
closure and  the  one-third  interest  of  the  widow,  she  agree- 
ing to  join  in  the  deed  to  the  purchaser,  taking  the  amount 
of  the  decree  and  what  she  might  be  entitled  to  as  the- 
owner  of  one-third  of  the  lands.  The  land  was  appraised 
at  its  full  value  as  though  there  had  been  no  incumbrance 
on  it,  and  sold  for  more  than  the  appraisement,  and  for  a 
greater  sum  than  the  decree  and  the  widow's  one-third. 
The  widow  purchased  the  land  at  the  sale. 

The  question  is,  what  part  of  the  money  was  the  widow 
entitled  to  ?  The  court  below  found  and  decreed  that  she  was 
entitled  to  one-third  of  the  purchase-money  for  her  one- 
third  ownership  in  the  land,  and  the  amount  of  her  decree 
out  of  the  other  two-thirds  of  the  purchase-money,  the 
residue  of  the  money  to  be  paid  to  the  administrator,  and 
he  to  make  her  a  deed.  There  was  no  error  in  this  action. 
of  the  court.  We  cannot  see  any  color  of  legal  grounds  for 
a  different  ruling. 

The  judgment  Is  affirmed,  at  the  costs  of  the  appellant. 
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PBWDiL  AMD  StJUBTT.— Agntmtnt  ta  Extend  Tim*  ej 

alitm. — An  agreement  by  the  principal  to  continue  to  pay  the  same  nte  of 
lntercM  specified  in  a  promissory  note,  though  greater  than  the  legal  rate,  hi 
not  a  sufficient  consideration  to  sustain  a  promise  to  extend  the  ^tune  of  pay- 
ment, and  an  extension  upon  inch  consideration,  without  the  knowledge  or 
consent  of  the  surety,  does  not  discharge  the  surety. 
Piera  v.  GtUzbtrry,  31  Ind.  51,  ■wetting  •  contrary  doctrine,  la  overruled. 

SAME. — The  acceptance  from  the  principal,  by  the  creditor,  of  interest  in  advance,, 
is  a  sufficient  consideration  tor  a  promise  of  forbearance  for  the  time  for  which. 
interest  is  10  paid,  and  such  agreement  discharges  the  surety  if  made  without 
his  consent 

SUCK. —  Time'ef  Ftrbearatut. — An  agreement  to  extend  the  time  of  payment 
"to  the  summer"  of  a  given  year  means  until  the  first  day  of  the  first  sum- 
mer month,  June;  and  an  agreement  to  extend  the  time  "until  the  tall"" 
meant  to  the  lat  day  of  September.  Courts  take  judicial  notice  of  the  seasons,, 
and  of  the  general  course  of  agriculture. 

From  the  Johnson  Common  Fleas. 

G.  M.  Overstreet  and  A.  B.  Hunter,  for  appellant. 

T.  W.  Woollen,  C.  Byfield,  S.  P.  Oyler,  and  D.  Howe,  for 
appellees. 

Buskirk,  J. — This  was  an  action  by  the  appellant  on  a_ 
note  executed  by  Alexander  as  principal  and  Jennings  and 
Brown  as  his  sureties.  Alexander  defaulted.  Jennings  and 
Brown  each  filed  an  answer  in  three  paragraphs.  A  demur- 
rer was  sustained  to  the  first  paragraphs  of  these  separate- 
answers,  and  overruled  to  the  second  and  third  of  each, 
answer,  to  which  latter  ruling  there  was  an  exception.  There- 
was  a  reply  in  denial. 

There  was  a  trial  by  the  court,  and  a  finding  in  favor  of 
Jennings  and  Brown. 

The  court  overruled  the  appellant's  morion  for  a  new  trial,. 
and  rendered  judgment  on  the  finding. 

The  appellant  has  assigned  for  error : 

1.  The  overruling  of  the  demurrers  to  the  second  and! 
third  paragraphs  of  the  separate  answers  of  Jennings  and! 
Brown. 

2.  The  overruling  of  the  motion  for  a  new  trial. 


■JS4    .       SUPREME  COURT  OF  INDIANA. 

Abel  v.  Alexander  el  al. 

3.  The  overruling  of  the  motion  of  the  appellant  to  dis- 
miss the  action  as  to  Jennings  and  Brown. 

The  action  of  the  court  in  overruling  the  demurrers  to  the 
-second  and  third  paragraphs  of  the  separate  answers  presents 
the  first  question  for  our  decision. 

The  second  and  third  paragraphs  of  the  answer  of  Jen- 
nings were  as  follows : 

"  Far.  2.  And  the  said  defendant  William  H.  Jennings, 
.for  further  separate  answer  to  the  complaint  herein,  says 
that  the  sole  consideration1  for  the  execution  of  the  note  sued 
on  was  received  by  the  defendant  Armstrong  Alexan- 
der, and  that  said  note  was  executed  by  said  Alexander  as 
principal,  and  by  his  co-defendants  as  sureties;  of  all  of 
which  said  facts  plaintiff  had  full  notice  at  the  time  of  the 
execution  of  said  note ;  that  afterward,  to  wit,  on  the  29th 
■day  of  March,  1871,  said  defendant  Armstrong  Alexander 
paid  upon  the  principal  of  said  note  the  sum  of  three  hun- 
dred dollars,  and  at  the  same  time  paid  upon  said  note  the 
.further  sum  of  thirty-seven  dollars  and  fifty  cents,  as  and 
for  the  interest  due  thereon  from  the  date  thereof  up  to  the 
time  of  said  payment,  and  at  the  same  time  agreed  and  con- 
tracted with  the  plaintiff  that  he  would  continue  to  pay  plain- 
tiff interest  upon  the  balance  due  upon  the  principal  of  said 
note,  at  the  rate  of  fifteen  percent  per  annum  until  the  sum- 
mer of  the  year  of  1871  ;  in  consideration  of  which  said 
payment  and  promise  of  said  Alexander,  said  plaintiff,  with- 
out the  knowledge  or  consent  of  this  defendant,  or  of  his 
co-defendant  Nicholas  Brown,  then  and  there  agreed  with  said 
Armstrong  Alexander,  that  she  would  extend  the  time  for 
the  payment  of  the  balance  due  on  said  note  until  the  sum- 
mer of  the  year  1871  aforesaid ;  wherefore  defendant 
-demands  judgment,  etc. 

"Par.  3.  And  the  defendant  William  H.  Jennings,  for  fur- 
ther separate  answer  to  the  complaint  herein,  says  that  the 
sole  consideration  for  the  execution  of  the  note  sued  on  was 
received  by  his  co-defendant  Armstrong  Alexander;  that 
-the  said  note  was  executed  by  said  Alexander  as  principal, 
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and  by  his  co-defendant,  as  sureties  only;  of  all  of  which  said 
facts  plaintiff  had  full  notice  at  the  time  of  the  execution  of 
said  note;  that  afterward,  to  wit,  on  the  29th  day  of  March,. 
1 87 1,  said  defendant  Armstrong  Alexander  paid  upon  the 
principal  of  said  note  the  sum  of  three  hundred  dollars,  and 
at  the  same  time  paid  upon  said  note  the  further  sum  of 
thirty-seven  dollars  and  fifty  cents,  as  and  for  the  interest- 
due  thereon  from  the  date  thereof  up  to  the  time  of  said 
payment;  and  at  the  same  time  agreed  and  contracted  with 
plaintiff  that  he  would  continue  to  pay  plaintiff  interest  upon, 
the  balance  due  upon  the  principal  of  said  note,  at  the  rate: 
of  fifteen  per  cent,  per  annum  during  the  summer  of  the 
year  1871 ;  in  consideration  of  which  said  payment,  and  the' 
promise  of  the  said  Armstrong  Alexander,  said  plaintiff, 
without  the  knowledge  or  consent  of  this  defendant,  or  his. 
co-defendant  Nicholas  Brown,  then  and  there  agreed  and  con- 
tracted with  said  Alexander  that  she  would  extend  the  time- 
for  the  payment  of  the  balance  due  on  said  note  during  the 
summer  of  the  year  1871,  aforesaid;  wherefore  defendant- 
demands  judgment,"  etc. 

The  second  and  third  paragraphs  of  the  answer  of  Brown* 
were  as  follows : 

"Par.  2.  And  for  a  further  and  second  paragraph  herein,, 
this  defendant  says  that  he  ought  not  to  be  held  to  pay 
the  note  sued  on  in  this  case,  because  he  says  that  after  the 
maturity  of  said  note,  by  an  agreement  between  the  said 
Armstrong  Alexander  and  the  said  plaintiff  and  without  the 
knowledge  or  consent  of  this  defendant,  the  said  plaintiff 
extended  the  time  'of  payment  of  said  note,  in  consideration.- 
of  the  payment  of  fifteen  per  cent,  interest  thereon  from  the 
date  of  maturity  until  the  summer  of  1871.  And  this 
defendant  avers  that  said  note  was  given  to  the  plaintiff  by 
the  defendant  Alexander  for  one  thousand  dollars,  the  said 
defendant  Alexander  as  principal,  and  this  defendant  and 
his  co-defendant  Jennings  as  indorsers;  of  all  of  which  the 
plaintiff  had  notice;  wherefore  this  defendant  says  that  he; 
demands  judgment,  etc. 
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"  Par.  3.  And  for  a  further  and  third  answer  herein,  this 
defendant  says  that  he  ought  not  to  pay  the  note  sued  on 
in  this  cause,  because  he  says  that  he  signed  said  note  with  his 
co-defendant  Jennings  as  indorsers  for  said  A.  Alexander, 
-who  signed  the  same  as  principal  and  received  the  money 
therein,  of  which  the  plaintiff  had  notice ;  that  afterward, 
when  the  said  note  became  due,  the  plaintiff  and  defendant 
verbally  agreed,  in  consideration  of  the  payment  of  fifteen 
per  cent  interest  on  said  note,  to  extend  the  time  of  pay- 
ment thereof  from  the  date  of  maturity  until  the  fall  of 
1871 ;  wherefore  this  defendant  demands  judgment,"  etc. 

The  substance  -of  the  second  paragraph  of  Jennings' 
answer  is,  that  he  and  his  co-defendant  executed  the  note  as 
sureties  for  Alexander;  that  on  the  29th  of  March,  1871, 
Alexander  paid  on  said  note  the  sum  of  three  hundred  and 
thirty-seven  dollars  and  fifty  cents,  three  hundred  dollars 
"being  paid  on  the  principal,  and  thirty-seven  dollars  and  fifty 
cents  as  and  for  the  interest  up  to  that  date ;  and  that  the 
appellant,  in  consideration  of  the  agreement  and  promise  of 
Alexander  to  continue  to  pay  interest  on  said  note  at  the  rate 
of  fifteen  per  cent,  agreed  to  and  did,  without  the  knowledge 
-or  consent  of  himself  or  co-defendant,  extend  the  time  of  pay- 
ment of  the  principal  of  said  note  until  the  summer  of  1871. 

The  third  paragraph  is  the  same  as  the  second,  except  it 
Is  alleged  that  the  appellant  extended  the  time  of  payment 
during  the  summer  of  1871. 

The  second  paragraph  of  the  separate  answer  of  Brown 
■alleges,  in  substance,  that  the  note  was  executed  by  Alexan- 
der as  principal,  and  himself  and  co-defendant  as  sureties; 
and  that  the  appellant,  after  the  maturity  of  the  note,  in  con- 
sideration of  the  payment  of  fifteen  per  cent,  interest  thereon 
from  the  date  of  maturity  until  the  summer  of  1871,  with- 
out the  knowledge  or  consent  of  the  sureties,  extended  the 
time  of  payment  of  such  note  until  the  summer  of  1871. 

The  third  is  the  same  as  the  second,  except  in  the  third  it 
is  alleged  that  the  agreement  was  verbal,  and  that  the  time 
-was  extended  until  the  fall  of  1871. 
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Two  questions  are  presented  for  our  decision : 

1st.  Was  there  an  agreement  to  extend  the  time  of  pay- 
ment to  a  certain  definite  and  fixed  time  ? 

2d.  Was  such  agreement  based  upon  a  sufficient  consid- 
eration? 

It  was  held  in  this  court  in  Menifee  v.  Clark,  35  Ind.  304, 
that  "the  law  is  well  settled,  that  to  discharge  a  surety  on 
account  of  indulgence  granted  to  the  principal,  the  indul- 
gence must  be  for  a  definite  period  of  time,  founded  upon  a 
new  consideration.  There  must  be  a  new  contract  con- 
cluded-between  the  creditors  and  the  principal  debtor,  by 
which  the  hands  of  the  former  are  tied  for  a  definite  period 
of  time,  from  suing  the  latter.  No  such  contract  is  shown 
in  this  case." 

The  ruling  in  the  above  case  is  fully  supported  by  the 
■elementary  writers  and  adjudged  cases. 

It  is  contended  by  counsel  for  appellant,  that  an  agree- 
ment to  extend  the  time  until  the  summer  of  1871,  or  until 
the  fall  of  1871,  is  uncertain  and  indefinite,  and  does  not 
amount  to  a  valid  agreement ;  and  the  case  of  Draper  v. 
Romeyn,  18  Barb.  166,  is  mainly  relied  upon  as  supporting  such 
position.  In  that  case,  the  agreement  was,  that  "  it  might 
remain  for  some  days,"  and  it  was  held  to  be  too  indefinite. 

Parsons  on  Notes  &  Bills,  vol.  1,  p.  38,  states  the  rule 
thus :  "  The  time  when  the  money  is  to  be  paid  is  also  to 
be  certain.  Here,  however,  the  rule  that  what  can  be  made 
certain  is  certain,  is  permitted  to  operate." 

In  Cota  v.  Buck,  7  Met.  588,  the  instrument  was  in  this 
form:  "For  value  received,  I  promise  to  pay  to  John  Pero' 
or  bearer,  five  hundred  and  seventy  dollars,  it  being  for  prop- 
erty I  purchased  of  him  in  value  at  this  date,  as  being  pay- 
able as  soon  as  can  be  realized  of  the  above  amount  for  the  , 
said  property  I  have  this  day  purchased  of  said  Pero,  which  is 
to  be  paid  in  the  course  of  the  season  now  coming;"  Held, 
it  was  a  negotiable  promissory  note.  Shaw,  C  J.,  said : 
"This  note,  we  think,  was  payable  by  the  promisor  at  all 
events,  and  within  a  certain  limited  time.     The  note  is 
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obscurely  written  and  ungrammatical.  But  we  think  the 
meaning  was  this;  that  the  signer,  for  value  received  in  the 
purchase  of  property,  promised  to  pay  Pero  or  bearer  the 
sum  named,  as  soon  as  the  termination  of  the  coming  season, 
and  sooner,  if  the  amount  could  be  sooner  realized  out  of  the 
fund.  Such  reference  to  the  sale  of  the  property  was  not  to  fix 
the  fund  from  which  it  was  to  be  paid,  but  the  time  of  payment, 
The  undertaking  to  pay  was  absolute,  and  did  not  depend 
on  the  fund.  So  as  to  the  time,  whatever  time  may  be 
understood  as  the  'coming  season;'  whether  harvest  time 
or  the  end  of  the  year,  it  must  come  by  mere  lapse  of 
time,  and  that  must  be  the  ultimate  limit  of  the  time  of  pay- 
ment." See  the  various  instances  given,  and  numerous  cases 
cited,  on  pp.  38,  39,  40,  41,  and  42,  of  I  Parsons  Notes  & 
Bills. 

The  courts  take  judicial  notice  of  seasons,  and  of  the  gen- 
eral course  of  agriculture.  1  Greenleaf  Ev.,  sec.  5  ;  Floyd  v. 
Ricks,  6  Eng.  452.  We  think  the  true  meaning  of  the  dates 
named  in  the  answers  is,  "until  the  summer  of  1871" 
means  up  to  the  commencement  of  summer,  or  the  1st  of 
June;  and  "until  the  fall  of  1871"  means  until  the  commence* 
ment  of  the  fall  season,  or  the  1st  of  September,  of  that 
year.  The  time  during  which  the  indulgence  was  granted, 
as  stated  in  the  second  paragraph  of  the  answer  of  Jennings, 
and  in  the  second  and  third  paragraphs  of  the  answer  of 
Brown,  can  be  made  certain.  But  the  time  stated  in  the 
third  paragraph  of  the  separate  answer  of  Jennings  is  more 
uncertain  and  indefinite,  and  that  was  "  during  the  summer 
of  1871." 

We  proceed  to  inquire  whether  the  agreement  to  extend 
the  time  of  payment  was  supported  by  a  sufficient  consider- 
ation. The  consideration  stated  in  the  second  paragraph  of 
the  separate  answer  of  Jennings  was,  that  Alexander,  the  prin- 
cipal, would  "  continue  to  pay  to  plaintiff  interest  upon  the  bal- 
ance due  upon  the  principal  of  said  note,  at  the  rate  of  fifteen 
per  cent  per  annum  until  the  summer  of  1871."  The  consider- 
ation stated  in  the  third  paragraph  was  the  same  as  in  the 
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second,  except  the  interest  was  to  be  paid  until  the  fall  of 
1871.  It  was  expressly  agreed  in  the  note  that  it  should 
bear  interest  at  the  rate  of  fifteen  per  cent,  per  annum.  The 
rate  of  interest  specified  in  the  note  was  usurious  beyond, 
ten  per  cent  In  an  action  upon  the  note,  usury  being 
pleaded  as  a  defence,  the  excess  beyond  ten  per  cent,  only 
could  have  been  recouped.  Yancy  v.  Titer,  39  Ind.  305. 
This  court  has  repeatedly  decided  that  the  payment  of  usuri- 
ous interest  in  advance  constituted  a  sufficient  consideration 
to  support  an  agreement  to  extend  the  time  of  payment  of 
the  principal.  Harbert  v.  Ditmont,  3  Ind.  346;  Redman  v. 
Deputy,  26  Ind.  338;  Calvin  v.  Wiggam,  27  Ind.  489;  Cross 
v.  Wood,  30  Ind.  378. 

The  ruling  in  the  above  cases  was  based  upon  two  grounds : 

1st.  That  the  payment  included  legal  interest. 

2d.  That  although  the  usurious  interest  might  be  recov- 
ered back  in  an  independent  action,  or  might  be  recouped 
in  an  action  upon  the  note,  the  use  of  the  usurious  interest 
constituted  a  sufficient  consideration  for  the  agreement  to 
extend  the  time  of  payment  of  the  principal  of  the  note. 

Inasmuch  as  the  agreement  in  the  present  case  embraced 
legal  as  well  as  usurious  interest,  the  question  is  necessarily* 
and  unavoidably  presented,  whether  a  mere  agreement  to- 
pay  the  same  rate  of  interest  as  that  specified  in  the  note 
constitutes  a  sufficient  consideration  to  support  an  agree- 
ment to  extend  the  time  of  payment. 

It  is  well  settled  by  the  whole  current  of  the  authorities, 
English  and  American,  that  to  extend  the  time  of  payment 
so  as  to  discharge  the  sureties,  there  must  be  a  new  contract 
based  upon  a  sufficient  consideration  ;  and  the  very  decided 
weight  of  authorities  hold  that  there  must  be  not  only  a  suf- 
ficient, but  a  new  consideration.  It  is  equally  as  well  settled, 
that  a  mere  forbearance  to  sue,  not  supported  by  a  sufficient 
consideration,  will  not  discharge  the  sureties. 

It  was  held  in  Braman  v.  Howk,  1  Blackf.  392,  that  an 
agreement  to  pay  twenty  per  cent  interest,  there  being  no- 
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payment  of  interest  in  advance,  was  not  based  upon  a  suffi- 
cient consideration.  The  ruling  in  the  above  case  was  fol- 
lowed in  the  subsequent  cases  of  Naylor  v.  Moody,  3  Black! 
92,  and  Coman  v.  T/te  State,  4  Blactcf.  341. 

In  the  case  of  /farter  v.  Moore,  5  Blackf.  367,  the  question 
came  squarely  before  this  court,  whether  an  agreement  to 
pay  the  same  rate  of  interest  as  that  agreed  in  the  note  con- 
stituted a  sufficient  consideration  to  extend  the  time  of  pay- 
ment, and  it  was  held  that  it  did  not  The  court  say :  "  The 
plea  avers,  that  in  consideration  that  Hartcr  had  agreed  to 
pay  ten  per  cent  on  the  notes,  Moore  contracted  to  prolong 
the  time  of  payment  The  notes  upon  their  face  drew  ten 
per  cent  interest ;  therefore  no  consideration  is  shown  for 
the  agreement  to  postpone  the  payment,  which,  for  that 
reason,  were  there  no  other,  was  not  binding  upon  Moore, 
and  could  not  affect  the  rights  of  the  surety." 

The  ruling  in  the  above  case  has  been  adhered  to  and  fol- 
lowed by  a  long  and  unbroken  line  of  decisions  down  to  the 
rendering  of  the  opinion  in  the  case  of  Pierce  v.  Goldsberry, 
31  Ind.  52.  In  that  case,  it  was  held,  that  the  oral  agree- 
ment of  the  principal  debtor  to  pay  merely  the  same  inter- 
est that  the  note  would  have  borne  if  the  indulgence  had 
been  given  voluntarily,  is  a  sufficient  consideration  for  such 
promise  of  forbearance. 

The  opinion  in  the  above  case  was  by  a  divided  court 
We  have,  after  a  most  careful  and  thorough  examination  of 
the  adjudged  cases  in  England  and  in  this  country,  found  only 
one  case  which  supports  the  ruling  in  the  above  case,  and  that 
isthecaseof  McCombv.Kitbidge,  14  Ohio,  348,  and  that  case 
is  overruled  in  the  case  of  Jones  v.  Brown,  r  1  Ohio  St.  601. 

In  2  Hare  &  W.  Lead.  Cas.  469,  the  case  of  Quite  v.  Pattee, 
27  Maine,  102,  is  referred  to  as  holding  the  same  doctrine. 

In  that  case,  it  was  held  that  the  payment  of  the  interest 
up  to  date,  and  a  written  agreement  endorsed  on  the  back 
of  the  note  to  pay  the  interest  on  the  same,  constituted  a 
valid  consideration  for  an  agreement  to  extend  the  time  of 
payment  for  one  year. 
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The?  authorities  cited  in  that  case  hold  that  a  parol  prom- 
ise to  pay  the  interest  is  not  sufficient,  and  the  case  of  Gahn 
v.  Nitmcewicc,  1 1  Wend.  3 1 7,  holds  that  a  negotiable  prom- 
issory  note  for  the  interest  will  be  equal  to  the  actual  pay- 
ment of  the  interest  in  advance. 

In  the  notes  of  Hare  and  Wallace,  just  preceding  such  refer- 
■encc,  the  law  is  stated  thus :  "  It  is  well  settled  in  accord- 
ance with  this  doctrine,  that  the  payment  of  interest  in 
advance  will  uphold  an  agreement  for  forbearance  'and 
discharge  the  surety."  In  support  of  this  doctrine,  reference 
is  made  on  that  and  the  preceding  page  to  some  forty  or 
fifty  cases,  and  immediately  following  the  reference  to  the 
•case  of  Chute  v.  Pattee,  supra,  is  a  reference  to  thirteen  cases 
.holding  the  opposite  doctrine.  While  the  case  of  Chute  v. 
PatteehoMs  that  a  written  promise  to  pay  interest  is  sufficient, 
~we  have  found  several  cases  in  that  State  holding  that  the  pay- 
ment of  interest  in  advance  will  constitute  a  sufficient  consider- 
ation for  forbearance  and  will  discharge  the  surety.  Bagleyv, 
Buzsell,  1 9  Maine,  88 ;  Lime  Rock  Bank  v.  Matlett,  34  Me.  547 ; 
S.  C,  42  Me.  349.  In  Andrews  v.  Marrett,  58  Maine,  539,  it 
was  held  that  the  acceptance  by  tb«  creditor  from  the  principal 
debtor,  without  the  knowledge  or  consent  of  the  surety,  of  a 
negotiable  note,  for  an  antecedent  debt,  discharged  the  surety 
thereon.  In  Huntv.  Postlewait,  28  Iowa,  427,  it  was  expressly 
neld  that  an  agreement  to  pay  the  same  rate  of  interest  as  that 
named  in  the  note  constituted  no  consideration  for  an  agree- 
ment to  extend  the  time  of  payment,  but  it  was  held  that 
the  payment  in  advance  of  the  same  rate  of  interest  as  that 
agreed  upon  would  constitute  a  new  and  sufficient  consider- 
ation and  discharge  the  surety.  The  ruling  in  Pierce  v. 
Goldsberry,  supra,  is  not  only  not  supported  by  any  recognized 
adjudged  case,  but  stands  opposed  by  the  whole  weight  and 
current  of  authorities  in  England  and  America.  It  is  there- 
fore expressly  overruled  upon  the  point  under  examination. 
It  is  of  the  utmost  importance  to  the  trade  and  commerce 
of  the  State  that  our  mercantile  law  should  be  in  harmony 
with  that  of  our  sister  states. 
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It  results,  from  what  we  have  said,  that  the  second  and 
third  paragraphs  of  the  separate  answer  of  Jennings  were 
bad,  because  the  agreement  to  extend  the  time  of  payment 
was  not  supported  by  a  new  and  sufficient  consideration,  and 
the  court  erred  in  overruling  the  demurrer  to  them. 

In  the  second  and  third  paragraphs  of  the  separate  answer 
of  Brown,  the  consideration  for  the  extension  of  time  is 
stated  to  be  the  payment  of  fifteen  per  cent,  interest  from 
the  time  of  making  such  agreement  for  and  during  the  time 
payment  watt  prolonged,  and  in  our  opinion  this  constituted 
a  new  and  sufficient  consideration,  and  the  court  com- 
mitted no  error  in  overruling  the  demurrer  to  them.  But 
such  answers  were  wholly  unsupported  by  the  evidence. 
There  was  no  proof  of  the  payment  of  any  interest  in 
advance. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is. 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  second  and  thud  paragraphs  of  the  answer 
of  Jennings,  and  for  a  new  trial  in  accordance  with  this  opinion. 


Williams  p.  Summers  et  al. 

LzAiit. — Miming  Ltaie. — Strttntd  Ceai. — What  a  mining  lease  provided  that 
the  lessee*  should  pay  a  certain  nun  per  bmhel  "  for  all  screened  coal"  bat 
the  lessees  should  remove  from  the  demised  premises,  and  at  the  time  of  the 
leue  there  wu  but  one  screen  In  use  at  the  nine  leased,  and  but  one  satxm 
in  common  we  in  other  mine*  in  the  fame  locality,  and  afterward  the  lessees 
placed  otct  the  screen  then  in  use  in  said  mine  another  or  second  screen, 
with  larger  meshes  or  spaces  between  the  bars ; 

Slid,  that  the  parties  most  be  held  to  have  contracted  with  reference  to  the  state 
of  thing*,  existing  at  the  lime  the  lease  was  made;  that  the  words  "screened 
coal"  meant  such  coal  a*  passed  over  the  single  screen  then  in  use ;  and  that 
the  lessees  must  pay  the  price  stipulated  for  all  coal  that  pasted  over  the  lower 
a*  well  as  the  upper  screen. 

from  the  Owen  Common  Fleas. 
G.  A.  Knight,  for  appellant 


MAY  TERM,  1874. 


W.  W.  Carter,  S.  D.  Coffee,  D.  R  Williamson,  and  A. 
Maggy,  for  appellees. 

Downey,  C.  J. — The  action  in  this  case  was  brought  by  the 
appellant  against  the  appellees,  and  there  was  judgment  for 
the  defendants.  The  main  question  in  the  case  is  the  proper 
-construction  of  a  mining  lease,  dated  February  13th,  1869,  held 
by  the  defendants  from  the  plaintiff,  who  was  the  owner  of 
-the  land.  There  is  nothing  peculiar  in  the  lease.  The  clause 
in  question  is  this :  "  And  said  grantees  agree,  in  consideration 
■of  the  above  and  foregoing  covenants,  to  pay  to  the  said 
Nathan  Williams  three-fourths  of  one  cent  per  bushel  for  all 
screened  coal  that  said  grantees  may  remove  from  said  land." 

It  appears  from  the  evidence  that  the  defendants  now  use 
two  screens,  the  first,  or  upper  one,  catching  the  coarse  coal, 
and  the  second,  or  lower  one,  catching  the  fine  coal.  The 
•defendants  contend  that  they  are  only  chargeable  with  the 
■agreed  price  for  the  coal  which  is  caught  by  the  first  or  upper 
screen,  and  that  they  may  carry  away  and  appropriate  to 
their  own  use  the  coal  which  is-  caught  by  the  second  or 
lower  screen  without  paying  anything  therefor.  The  contro- 
versy is  wholly  as  to  this  latter  quality  of  coal.  The  court 
permitted  the  defendants  to  introduce  evidence  to  show  what 
-was  understood,  among  coal  miners  and  dealers  in  coal,  by  the 
words  "  screened  coal."  No  question  is  presented  under  the 
special  finding.  It  does  not  appear  to  have  been  made  at  the 
request  of  the  parties  or  any  of  them.  We  will  consider  the  case 
upon  the  questions  arising  under  the  motion  for  a  new  trial. 

The  lease  was  originally  given  to  Teter  and  Samuel  S. 
Williams,  and  the  defendants  succeeded  them  as  their  assign- 
ees. The  plaintiff  testified  that  at  the  time  the  defendants 
took  possession,  and  before  that  time,  there  was  but  one 
screen  used  at  said  mine  for  screening  coal,  the  lessees,  Teter 
and  Williams,  and  lessees  before  them,  having  used  but  one 
screen  for  cleaning  coal  up  to  that  time.  The  width  of  the 
meshes  or  spaces  between  the  bars  of  said  screen  was  one- 
half  inch.  Shortly  after  defendants  took  possession  of  said 
premises,  they  remodelled  the  old  screen,  but  did  not  mate- 
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rially  change  the  width  of  the  meshes  or  spaces  between  the- 
bars,  but  above  and  immediately  over  the  old  remodelled 
screen,  they  erected  and  put  up  a  large  screen.  He  found  out 
in  two  or  three  months  after  defendants  put  up  the  large 
,screen  over  the  old  screen,  that  they  were  not  paying  him 
for  any  coal  except  that  caught  on  the  upper,  large  screen- 
He  then  demanded  of  them  the  rent  or  royalty  on  the  coat 
caught  on  the  under  screen  also,  but  defendants  refused  to- 
pay  for  that  coal.  He  insisted  that  be  was  entitled  to  the 
rent  on  all  coal  caught  on  the  screen,  or  a  screen  of  the  size- 
of  the  one  in  nse  when  they  took  possession,  and  or* 
which  his  immediate  lessees,  Teter  and  Williams,  had  been 
paying  him  rent.  But  defendants  refused  and  claimed  that 
they  ought  only  to  pay  on  the  coal  caught  on  the  large,  upper 
screen,  which  they  erected.  From  May,  1870,  to  January, 
1 872,  the  time  of  the  commencement  of  this  suit,  the  defend- 
ants have  received  and  shipped  from  the  premises  four  hun- 
dred and  fifteen  car  loads  of  coal  of  the  quality  and  grade- 
produced  by  the  lower  screen.  A  car  load  contains  three 
hundred  bushels.  *  *  *  He  regards  the  coal 
caught  on  the  lower  screen  as  the  best  coal  in  the  market  for 
many  purposes.  One-third  of  all  the  coal  dug  and  mined 
at  the  premises  is  caught  on  the  under  screen.  *  *  He 
calls  the  coal  caught  on  the  large,  upper  screen  "coarse  lump, 
or  grate  coal,"  and  that  caught  on  the  lower  screen,  under 
the  present  arrangement,  "nut  coal."  Both  grades  are 
"screened  coal."  Both  grades  were  caught  on  the  lower 
screen,  and  he  got  pay  for  them  when  only  the  one  screen 
was  used.  He  called  the  coal  caught  on  and  passing  over 
that  screen,  "screened  coal."  He  now  called  both  these  grades 
"  screened  coal,"  one  grade,  the  product  of  the  large  screen, 
he  called  "  screened  grate  coal,"  and  the  other  "  screened 
nut  coal." 

William  R.  Smith  testified  that  he  made  the  large  screen 
used  by  the  defendants ;  that  the  spaces  between  the  bars 
are  seven-eighths  of  an  inch  at  the  top,  and  one  and  an 
eighth  inch  at  the  bottom;  that  be  had  since  measured. 
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them  and  found  that  they  were  one  and  three-sixteenths  of 
an  inch  apart  all  the  way  down  uniformly, 

Joshua  Cole  testified  that  the  spaces  between  the  bars  of 
the  large,  upper  screen  were  found  on  measurement  by  him 
a  few  days  ago  to  be,  in  some  places,  one  and  a  quarter 
inches,  but  across  the  upper  and  lower  middle,  they  meas- 
ured one  and  three-sixteenths  of  an  inch ;  that  such  were 
the  average  spaces.  Some  pretty  large  pieces  of  coal  fait 
through  the  upper  screen  and  are  caught  on  the  lower  screen. 
The  second  screen  produces  "  nut  coal,"  and  the  upper 
"grate  coal."  He  has  had  some  experience  in  working 
about  coal  mines.  This  witness  exhibited  some  specimens 
of  coal,  that  were  held  up  edgewise  and  dropped  between 
the  bars  of  the  upper  screen.  They  were  from  one  inch  to 
three  and  four  in  length  and  three  or  four  inches  wide. 

Nathan  J.  Williams :  Was  interested  in  working  the  mine 
in  question  before  the  lease  of  it  to  Teter  and  Samuel  S. 
Williams;  while  he  worked  it  they  used  only  one  screen,  and 
that  was  the  same  size  between  the  bars  as  the  screen  now  used 
by  defendants  as  the  under,  or  lower  screen.  The  size  of  the 
screen  used  by  witness  was  one-half  inch  at  the  upper  end. 
They  used  but  one  screen  and  produced  only  one  grade  of 
coal.  They  had  no  screen  separating  the  nut  coal  from  the 
coarse  coal,  but  caught  both  kinds  together  in  the  same 
screen.  This  same  screen  was  used  by  Teter  and  Samuel 
S.  Williams  until  they  sold  to  the  defendants.  Shortly  after 
the  defendants  took  possession,  they  put  up  an  additional 
screen  over  the  old  screen,  much  larger  and  wider  between 
the  bars.  The  under  screen  now  used  by  the  defendants  is 
the  same  sized  screen  as  the  old  one.  The  coal  caught  in 
the  large  upper  screen  is  "  coarse,"  or  "  grate  coal,"  that 
caught  in  the  lower  is  "  nut  coal ;"  has  had  some  experience 
in  the  coal  business;  about  one-third  of  the  coal  mined  at 
this  mine  is  caught  in  the  lower  screen;  that  which  falls 
through  to  the  ground  is  called  "  slack."  It  is  the  dust, 
sulpher,  clay,  etc.,  separated  from  the  coal. 

Samuel  S.  Williams :  Is  one  of  the  parties  to  whom  the 
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lease  in  question  was  made ;  they  had  but  one  screen,  one- 
half  inch  at  the  top  and  three-fourths  of  an  inch  at  the  bot- 
tom between  bars.  The  defendants  remodelled  this  screen, 
but  left  the  spaces  the  same,  and  put  over  it  a  larger  screen  with 
spaces  twice  as  large  as  the  other.  The  spaces  in  it  are  one 
and  three-sixteenths  inch  wide.  One-third,  at  least,  of  the 
coal  falls  through  the  upper  screen,  and  is  caught  by  the 
lower  screen.  By  this  arrangement,  the  defendants  make 
two  grades  of  screened  coal. '  That  which  is  caught  on  the 
upper  screen  is  called  "  coarse,"  "grate,"  or  "  lump  coal ;"  that 
which  is  caught  on  the  lower  screen  is  called  "  nut  coal;"  and 
that  which  falls  to  the  ground  is  called  "slack,"  for  which 
he  knows  of  no  regular  market  Where  only  the  lower 
screen  was  used,  the  coarse  and  the  nut  coal  passed  over 
together.  The  defendants  now  make  one  car  load  of  nut 
•coal  to  every  two  or  two  and  a  half  of  coarse  coal.  He 
calls  that  slack  which  passes  through  both  screens  to  the 
ground;  he  knows  the  under  screen  now  used  by  the 
defendants  is  the  same  size  as  that  used  by  him ;  he  knew 
that  the  defendants  refused  to  pay  the  plaintiff  for  the  coal 
which  was  caught  on  the  lower  screen ;  he  calls  both  grades 
of  coal  "screened  coal."  The  nut  coal  for  many  purposes 
is  as  good  as  the  other. 

This  was  the  plaintiff's  evidence.  The  defendant  leased, 
and  it  was  conceded  by  the  plaintiff  that  he  had  transferred 
to  another  one-fourth  of  one  cent  per  bushel,  or  one-third  of 
the  royalty  or  rent  reserved  by  the  lease,  so  that  he  was  only 
entitled  to  one-half  of  one  cent-per  bushel. 

Joseph  Summers  testified  that  he  was  one  of  the  defend- 
ants.  The  old  screen  was  one-half  inch  round  rods ;  does 
not  know  the  width  of  the  spaces ;  the  large  screen  is  six  by 
three  feet ;  the  meshes  when  it  was  put  in  were  seven-eighths 
of  an  inch  wide  at  the  bottom,  and  three-fourths  of  an  inch 
at  the  top,  but  he  was  not  certain  as  to  the  size ;  since  then 
they  had  enlarged  it  to  seven-eights  of  an  inch  all  the  way 
between  the  bars.  The  lower  or  under  screen  is  one-half 
inch  wide  between  the  bars,  and  it  is  right  under  the  upper 
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screen ;  when  they  took  possession  there  was  but  one  screen ; 
the  coal  is  bituminous;  has  been  engaged  in  coal  operations 
since  i860  or  1861 ;  screened  coal  means  grate  or  screened 
coal ;  to  get  coal  for  market,  it  takes  a  screen  from  seven- 
eighths  to  one  inch  mesh,  from  seven  to  eight  feet  long,  and 
from  three  to  three  and  a  half  feet  wide.  They  used  two 
.screens,  one  to  get  nut  coal,  which  runs  over  second  screen. 
In  1869,  there  were  two  banks  in  that  locality  using  two 
screens ;  the  second  screen  was  not  in  general  use  at  that 
time.  Slack  sells  at  from  five  to  sixteen  dollars  per  car  load, 
coarse  coal  from  seventeen  dollars  and  fifty  cents  to  twenty 
dollars,  and  nut  coal  from  eight  to  nine  dollars  per  car  load. 
After  he  took  possession,  there  was  a  change  made  in  the 
mode  of  screening.  Formerly  it  was  screened  in  the  bank ; 
now  by  the  second  screen.  The  meshes  ought  not  to  be  less 
than  an  inch  to  make  good  coal ;  the  usual  screen  is  seven- 
eighths  mesh.  The  plaintiff  was  back  and  forth  while  the 
■changes  were  being  made  at  the  bank;  he  said  to  witness,  it 
was  a  good  job  and  was  being  put  up  in  good  shape;  they 
bad  settlements  monthly,  and  nothing  was  said  about  nut  coal 
for  six  months.  He  talked  about  making  another  company 
pay  him  for  nut  coal ;  does  not  know  how  much  nut  coal 
was  shipped ;  thinks  one-fourth  of  all  the  coal  is  nut  coal ; 
one-third  goes  to  nut  and  slack.  We  only  pay  the  miners 
for  the  coal  run  over  the  upper  screen,  and  not- for  the  nut 
coal.  He  did  not  know  the  usual  size  of  the  meshes  of  screens ; 
did  not  say  that  there  was  any  established  size;  every  man 
makes  his  own  screen  according  to  his  own  notion  as  to  width 
of  meshes.  I  have  seen  the  screens  at  six  or  eight  mines. 
B.  F.  Williams :  Described  the  screens  used  by  the  defend- 
ants, and  stated  that  the  words  "screened  coal"  meant  that 
coal  which  passed  over  the  first  or  upper  screen.  This  wit- 
ness was  also  allowed,  over  the  objection  of  the  plaintiff,  to 
testify  that  he  had  measured  the  screens  then  in  use  in 
that  locality  with  the  view  of  determining  the  width  of  the 
meshes,  and  after  referring  to  his  memorandum  book  stated 
the  average  width  at  seven-eighths  of  an  loch  and  one  six- 
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teenth  of  an  inch  added  thereto.  The  screens  at  differes* 
banks  vary  from  one  inch  and  an  eighth  to  seven-eighths  of 
an  inch  in  width.  He  did  not  know  of  any  established  rule  in 
that  locality  for  the  meshes  of  screens ;  bis  only  knowledge- 
was  from  measuring  screens  with  reference  to  bis  evidence- 
on  this  trial.  He  had  been  in  the  coal  business  for  a  num- 
ber of  years. 

John  Andrews :  Had  mined  coal  for  thirty-five  years  andl 
dealt  in  coal  in  Scotland,  and  in  this  country  for  nine  years  in 
Clay  and  Vigo  counties,  in  bituminous  coal,  and  knew  the  uni- 
versally accepted  meaning  of  the  term  screened  coal.  It  is- 
the  large  coal  sifted  from  the  small  and  dirt.  The  operators 
began  using  the  second  screen  about  three  years  ago.  It  is- 
only  used  once  in  a  while  now ;  he  was  acquainted  with  the- 
customary  width  of  meshes  of  screens ;  they  are  one  inch: 
and  less ;  he  did  not  know  of  any  uniform  rule  among- 
miners  as  to  the  width  of  meshes.  It  is  nine  years  since  he- 
worked  in  bituminous  coal.  A  nut  coal  screen  has  one-half 
inch  meshes ;  did  not  know  of  any  established  rule  as  to  the 
meaning  of  the  words  screened  coal  at  the  date  of  the  lease 
in  this  case. 

A.  B.  Ashley,  who  had  no  knowledge  of  the  size  of  meshes. 
of  screens  until  after  the  date  of  the  lease,  was  allowed  to- 
prove  the  width  of  meshes  in  screens  in  use  in  1870  and  after- 
ward, over  the  objection  of  the  plaintiff.  He  says  by 
screened  coal  is  meant  large  coal,  screened  from  small  and 
slack.  The  slack  is  small  coal  and  dirt ;  screened  slack  pro- 
duces "nut  coal."  They  make  five  cars  of  coarse  coal  to  one 
of  slack  or  that  which  falls  through  the  first  screen. 

W.  M.  Morris.  Came  to  this  country  in  185 1 ;  has  mined1 
coal  in  Ohio,  Indiana,  and  Illinois ;  has  lived  in  Clay  county 
since  1868;  he  never  was  in  the  bituminous  coal  region  at 
Highland ;  knew  the  usual  size  of  screens  in  Ohio  for  this  kind 
of  coal.  Each  mine  regulated  the  size  of  the  mesh  according- 
to  the  cars  used  in  the  banks;  screened  coal  is  universally 
understood  to  mean  coarse  or  merchantable  coal,  and  that 
which  passes  over  the  first  screen ;  slack  is  what  falls  through  ; 
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nut  coal  is  what  is  caught  on  the  second  screen ;  has  had  no- 
experience  in  Clay  county  bituminous  coal. 

B.  F.  Masten:  "  Screened  coal"  is  that  which  passes  over 
the  first  or  upper  screen ;  that  which  passes  over  the  second , 
screen  is  "  nut  coal"  or  "  screened  slack."  These  were  the 
meanings  of  the  terms  in  1869.  This  witness  was  also 
allowed  to  state  over  the  objection  of  the  plaintiff,  that  when 
miners  are  employed  to  dig  by  the  ton  they  were  paid  only 
for  "screened  coal."  If  there  is  no  upper  screen,  the  coal 
caught  on  the  one  screen  is  "  steam  coal ;"  only  know  of 
two  mines  using  two  screens  in  1869,  all  others  used  but  one. 

Joseph  Carmichael  testified,  that  when  only  one  screen 
was  used,  he  called  the  coal  caught  on  it  "screened  coal;"' 
called  the  coal  caught  on  the  lower  screen  "  screened  nut 
coal." 

Farmer  James :  Screened  coal  is  where  the  slack  is  taken 
out ;  does  not  know  of  any  established  rule  as  to  width  of 
spaces  between  the  bars  of  coal  screens. 

John  M.  Bailey :  There  is  no  uniform  rule  for  spaces 
between  the  bars  of  screens.  In  1869,  screened  coal  meant 
coal  caught  on  upper  or  large  screen. 

Benj.  Tribble :  The  size  of  screens  has  varied  since- 
1869.  Before  1869,  they  screened  and  raked  the  coal  in  the 
mine,  and  then  ran  the  coal  over  a  single  screen  at  the  top- 
of  the  pit.  In  1869  screened  coal  meant  what  ran  over  the- 
first  screen.  In  1869  only  two  banks  in  all  that  region  used 
two  screens.  Alt  that  fell  through  the  screen  was  called: 
slack.  Does  not  know  the  usual  size  of  the  screens.  They 
are  not  all  the  same  size  or  width  of  mesh.  They  are  from, 
seven  to  nine  feet  long,  three  to  four  feet  wide,  and  the- 
meshes  from  seven-eighths  to  one  and  a  quarter  inches  w  ide. 
There  is  no  established  rule  for  the  width  of  meshes. 
Screened  coal  is  classified  into  "grate"  and  "nut  coal." 

Christian  Ehrlich  testified,  that  the  size  of  the  meshes  of 
the  screen  depends  on  the  quality  of  coal  emptied  on'  the 
screen. 

The  defendants  examined  several   other  witnesses  ano\ 
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Tead  depositions  of  coal  dealers  in  Indianapolis,  bat  the 
facts  disclosed  by  them  do  not  essentially  vary  the  case 
-as  made  by  the  witnesses  whose  testimony  we  have  set  out. 

We  are  of  the  opinion  that  the  evidence,  conceding  that 
it  was  all  properly  admitted,  fails  to  make  out  the  case 
-according  to  the  theory  of  the  defendants.  It  is  shown  that 
-only  one  screen  had  been  used  at  this  mine  by  the  first  les- 
sees of  the  plaintiff;  that  the  lessees  in  this  lease  used  but 
-one  screen,  and  that  the  defendants  at  first  used  but  one 
screen.  These  parties  all  used  a  screen  with  meshes  of  the 
same  size.  At  the  time  this  lease  was  made,  nearly  all  those 
-engaged  in  mining  used  but  one  screen.  It  may  well  be 
inferred  under  these  circumstances,  that  the  parties  intended 
"to  contract  with  reference  to  the  state  of  things  then  and 
theretofore  existing,  and  that  in  using  the  words  "  screened 
coal,"  they  intended  them  to  apply  to  such  coal  as  was  then 
considered  and  denominated  screened  coal,  and  that  they 
-meant  such  coal  as  passed  over  the  single  screen  then  in 
-common  use,  and  then  and  previously  in  use  at  this  partic- 
ular mine. 

It  also  seems  to  us  that  there  was  and  is  no  definite  stan- 
■dard  of  screens  for  screening  coal,  with  reference  to  the  size 
-of  their  meshes.  This  very  clearly  appears  from  the  evi- 
-dence.  Even  Summers,  one  of  the  defendants,  testifies  that 
'"every  man  makes  his  own  screen,  according  to  his  own 
notion  as  to  the  width  of  meshes ;"  and  he  had  seen  screens 
-at  six  or  eight  mines.  If  there  is  no  fixed  and  regular  size 
■for  the  meshes  of  the  screens,  it  must  follow  that  there  is  no 
uniformity  in  the  size  of  the  particles  or  pieces  of  coal  form- 
dng  what  is  called  screened  coal.  On  the  subject  of  the  valid- 
ity of  usage  or  custom  and  its  application  in  the  interpreta- 
tion of  contracts,  see  Cox  v.  O'RUey,  4  Ind.  368;  Harper*. 
Pound,  10  Ind.  32 ;  Wallace  v.  Morgan,  23  Ind.  399 ;  Biddlt 
-v.  Reed,  33  Ind.  529 ;  The  Union  Railroad,  etc.,  Co.  v.  Yeagtr, 
34  Ind.  I ;  Raftrt  v.  Scroggins,  40  Ind.  195. 

In  this  particular  case,  it  is  difficult  to  see  the  justice  of 
-the  position  assumed  by  the  defendants.  The  former  lessees 
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paid  for  all  coal  passing  over  the  screen  corresponding  with 
the  lower  screen  used  by  the  defendants.  Such  was  the  case 
also  as  to  the  lessees  mentioned  in  this  lease.  After  the- 
defendants  had  succeeded  tothe  rights  of  the  lessees,  instead! 
of  paying  as  their  predecessors  had  done,  they  erected  a. 
coarser  screen  above  the  one  previously  in  use,  by  which, 
from  two-thirds  to  three-fourths  of  the  coal  is  caught,  while- 
the  former  screen  catches  one-third  or  one-fourth  of  it,  and. 
they  claim  that  they  are  liable  to  pay  for  only  that  which  is 
caught  by  the  coarser  screen.  In  this  way,  they  get,  if  their 
v  position  can  be  sustained,  one-third  or  one-fourth  of  the  coal 
formerly  paid  for,  without  paying  anything  therefor.  Whatever 
may  be  said  about  the  coal  now  caught  on  the  second,  or  old 
screen,  it  is  In  fact  screened  coal,  as  much  as  the  other.  It 
is  a  part  of  the  coal  which  was  caught  on  the  screen  as  it- 
was  when  the  lease  was  made,  and  is  a  part  of  the  coal 
caught  on  the  screen  and  paid  for  by  the  lessees,  the  assign- 
ors of  the  defendants.  The  putting  up  of  the  new  or  addi- 
tional screen  enables  the  defendants  to  catch  precisely  the 
same  coal  that  was  caught  by  the  single  screen,  but  it  is  sep- 
arated thereby  into  two  grades  or  sizes.  In  our  opinion,  the- 
judgment  should  be  reversed  on  the  evidence. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is- 
remanded,  with  instructions  to  grant  a  new  trial. 

Opinion  filed  November  term,  1873 ;  petition  for  a  rehearing  overruled  May- 
term,  1874. 


Shigley  f.  Snyder. 


SLtomzi.i—FUatling*—PrmnaaiMtaHutfof  Words. — In  In  1011011  ofslin- 
der,  a  complaint  alleging  that  the  word*  used  had  ■  provincial  a 
neighborhood  where  they  were  spoken,  and  alleging  what  they  m 
were  understood  to  mew,  thawing  that  the  word*,  at  they  meant  • 
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charged   thai  the  plaintiff  had  been  guilty  of  bestiality  with  ■ 
mr,  mScientir  (bowed  the  word*  to  b*  actionable. 

From  the  White  Circuit  Court 

£.  Hughes,  C.  11.  Test,  and  D.  V.  Burns,  for  appellant 
-  7. 11.  Matlock,  S.  A.  Huff,  and  B.  W.  Ltaigdou,  for  appellee. 

Osborn,  J. — This  was  an  action  of  slander  by  the  appellee 
against  the  appellant.  The  complaint  was  in  seven  para- 
graphs. Each  paragraph  averred  that  the  appellant  had 
charged  the  appellee  with  having  sexual  intercourse  with  a 
sow.  The  language  used  does  not  impute  the  charge,  but 
it  is  alleged  that  it  has  a  provincial  meaning  where  it  was 
used,  and  that  it  meant  and  was  understood  to  mean  that 
the  appellee  had  been  guilty  of  bestiality  with  a  sow. 

Separate  demurrers  were  filed  to  the  first  six  paragraphs 
■of  the  complaint,  which  were  overruled,  and  exceptions 
taken.  An  answer  of  general  denial  was  then  filed  to  the 
whole  complaint.  The  cause  was  tried  by  a  jury  resulting 
in  a  verdict  for  the  appellee,  and  assessing  his  damages  at 
nine  hundred  dollars,  and  over  a  motion  for  a  new  trial. 
Judgment  was  rendered  on  the  verdict 

The  errors  assigned  are  in  overruling  the  motion  for 
a  new  trial,  and  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint 

The  judgment  was  rendered  on  the  17th  day  of  June,  1872, 
when  the  defendant  was  allowed  sixty  days  within  which  to 
complete  and  file  his  bill  of  exceptions.  The  record  shows 
that  the  bill  of  exceptions  was  filed  on  the  6th  of  Septem- 
ber of  the  same  year,  which  was  at  least  eighty  days  after 
the  rendition  of  the  judgment  No  question  could  arise  in 
this  court  on  the  motion  for  a  new  trial  without  a  bill  of 
exceptions.  Consequently,  the  alleged  error  in  overruling 
that  motion  is  not  available. 

The  allegation  that  the  words  used  had  a  provincial  mean- 
ing in  the  neighborhood  where  they  were  spoken,  and  that 
they  meant  and  were  understood  to  mean  that  the  appellee 
had  been  guilty  of  sexual  intercourse  with  a  sow,  was  suffi- 
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•dent  H*y$  v.  Mitchell,  7  Blackf.  117;  Rodebaugh  v.  //"<»£ 
lingsworth,  6  Ind.  339;  JA/«  v.  Vanhorn,  17  Ind.  245  ; 
Ausmanv.  Vtat,  10  Ind.  355. 

The  judgment  of  the  said  White  Circuit  Court  is  affirmed, 
with  costs  and  three  per  cent,  damages. 


Shigley  v.  Snyder. 

Complaint  for  New  1t\KU— Newly- Disamtrcd  Evidence. — Cumulatiut  Evi- 
dence.— Impeachment. — A  complaint  for  ■  new  trial  m  filed  by  the  defend-^ 
ant  in  an  action,  for  slander,  on  the  ground  of  newly-discovered  evidence, 
wherein  it  wai  alleged  that  an  the  trial  a  certain  witness  testified  to  the  speak- 
ing of  the  slanderous  words  by  the  defendant,  and  that  they  were  spoken 
within  a  certain  time,  and  that  he  had  never  heard  any  one  speak  of  the  sub- 
ject before,  and  wherein  it  was  shown  that  witnesses  were  examined  at  the 
trial  by  the  defendant  for  the  purpose  cf  proving  statements  of  the  witness  who 
testified  to  the  speaking  of  the  slanderous  words,  showing  that  he  knew  of  the 
charge  before  the  time  he  said  he  heard  it  from  the  defendant ;  and  the  alleged 
newly-discovered  evidence  was  that  of  witnesses  who  it  was  aliened  would 
testify  that  they  talked  with  the  witness  who  testified  to  the  speaking  of  the 
slanderous  words,  about  the  slanderous  charge  against  the  plaintiff,  and  that 
he  repeated  the  charge,  before  the  time  the  alleged  charge  was  made  by  the 
defendant. 

Held,  that  the  complaint  was  bad,  the  newly-discovered  evidence  being  only 
cumulative  and  for  impeachment. 

Slander. — The  precise  time  when  slanderous  word*  were  spoken  is  immaterial. 

Pleading.—  Complaint  for  Neio  Trial.— "Where  an  application  for  a  new  trial 
is  made  after  the  term,  the  complaint  must  show  that  the  causes  were  discov- 
ered after  the  term. 

From  the  White  Circuit  Court. 

E.  ffug/ics,  C.  If.  Test,  and  D.  V.  Burns,  for  appellant. 

y.  H.  Matlock,  S.  A.  Huff,  and  B.  IV.  Longden,  for  appel- 
lee. 

Osborn,  J. — This  was  a  complaint  Bled  by  the  appellant 
for  a  new  trial,  under  sec  356,  2  G.  &  H.  215.    A  demurrer 
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for  want  of  sufficient  facts  was  sustained  to  it,  and  tbe  error 
assigned  is  in  sustaining  the  demurrer. 

It  is  alleged  that  the  appellee  sued  tbe  appellant  for  slan- 
der; that  an  issue  of  fact  was  formed,  which  was  tried  by  a 
jury,  who  rendered  a  verdict  for  the  appellee,  assessing  his: 
damages  at  nine  hundred  dollars,  upon  which  final  judgment 
was  rendered.  After  stating  the  pleadings  and  issues  of 
fact  between  the  parties,  the  complaint  shows,  that  the  trial 
was  had  and  final  judgment  rendered  at  a  special  term  of  the 
court ;  that  since  the  judgment*  he  has  discovered  new  an* 
material  evidence  touching-  the  issue  of  fact  formed  in  the 
action  for  slander.  The  complaint  sets  forth  the  evidence  in 
the  original  action,  the  newly-discovered  evidence,  and  the 
affidavits  of  the  witnesses  who  will  testify  to  the  newly-dis- 
covered evidence.  The  complaint  is  sworn  to  by  the  appel- 
lant 

The  complaint  also  shows  that  on  the  trial  of  the  original 
action  one  Franklin  Stewart  was  a  witness  for  the  appellee, 
and  testified  to  the  speaking  of  the  slanderous  words  by  the 
appellant ;  that  they  were  spoken  between  the  itith  of  June- 
and  the  tst  of  July,  1870,  and  that  he  had  never  beard  any- 
one speak  of  the  subject  until  that  time.  The  newly-discov- 
ered evidence  was  to  the  effect  that  Stewart  had  talked  with 
the  witnesses,  whose  affidavits  were  filed,  about  the  slander- 
ous charge  against  the  appellee,  and  had  reported  it  before 
the  time  when  the  alleged  charge  was  made  by  the  appel- 
lant 

The  evidence  in  the  original  action,  as  set  out  in  the  com- 
plaint for  a  new  trial,  shows  that  the  appellant  examined 
several  witnesses  for  the  purpose  of  proving  by  the  statements, 
of  the  witness  Stewart,  that  he  knew  of  the  charge  against 
the  appellee  before  he  said  that  he  heard  it  from  the  appel- 
lant, and  that  he  did  not  first  hear  it  from  him;  and: 
that  is  all  that  was  sought  to  be  proved  by  the  newly-discov- 
ered evidence.  The  purpose  was  to  accumulate  evidence  on 
that  question.  It  was  to  impeach  tbe  testimony  of  the  wit- 
ness, that  the  appellant  uttered  the  slanderous  words,  by 
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showing  that  so  much  of  it  as  stated  that  he  never  heard  of 
the  charge  until  between  the  16th  of  June  and  the  1st  of 
July,  1870,  was  untrue. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly- 
discovered  evidence,  where  such  evidence  is  merely  cumu- 
lative. Cox  v.  Hutcfungs,  21  Ind.  219;  Jennings  v.  Loring, 
5  Ind.  250;  Sitnpsonv.  WUson,6  Ind.  474;  Swijtv.  Wake- 
matt,  9  Ind.  552.  Nor  for  the  purpose  of  impeachment. 
Porterv.  The  State,  2  Ind.  435;  Martin  v.  Carver,  40  Ind.  351; 
M'Intire  v.  Young,  6  Blacfcf.  496;  The  State  v.  Clark,  16  Ind. 
97;  Jackson  v.  Sharpe's  Adntr,  29  Ind.  167.  There  may  be 
exceptions  to  this  rule,  but  this  case  is  not  within  the  excep- 
tions. The  precise  time  when  die  words  were  spoken  was 
not  material.  The  question  of  the  speaking  of  the  words 
by  the  appellant  was  (airly  submitted  to  the  j  ury,  and  whether 
they  were  spoken  at  the  precise  time  mentioned  by  the  wit- 
ness sought  to  be  impeached  was  quite  immaterial.  The 
appellant  was  a  witness  in  his  own  behalf,  and  denied 
speaking  the  wo«3s  to  the  witness  Stewart.  Other  witnesses 
testified  to  facts  tending  to  show  his  admission  that  he  had 
uttered  the  words. 

The  allegation  in  the  complaint  is,  that  since  the  trial  of  the 
cause  he  discovered  the  new  evidence.  The  language  of  the 
statute,  sec  356,  supra,  is,  "where  causes  for  new  trial  are 
discovered,  after  the  term  at  which  the  verdict  or  deci- 
sion was  rendered,  the  application  may  be  made  by  a  complaint 
filed  with  the  clerk,"  etc.  There  is  no  allegation  in  the  com- 
plaint that  the  evidence  was  discovered  after  the  term  at 
which  the  verdict  or  decision  was  rendered. 

Where  the  application  for  a  new  trial  is  made  after  the 
term,  the  complaint  must  show  that  the  causes  were  discov- 
ered after  the  term,  or  it  will  be  bad  on  demurrer.  Tiilsom 
v.  Crinty  22  Ind.  357. 

The  complaint  states  that  the  trial  was  had  at  a  special 
term  of  the  court.  We  are  unable  to  determine  precisely 
what  is  meant  by  the  expression  "a  special  term  of  the 
Vol.  XLV.— 35 
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court."  Whenever  the  judge  of  the  court  is  disqualified 
from  trying  any  cause  pending  in  his  court,  he  must  appoint 
a  time  for  its  trial,  either  in  vacation  or  during  the  term. 
Sec.  208,  2  G.  &  H.  155;  sees.  1,  2,  3,  2G.ftH.ft  10. 
The  court  may  also,  under  certain  circumstances,  adjourn  to 
a  day  beyond  the  term  fixed  by  law ;  which  adjourned  ses- 
sion shall  be  deemed  a  part  of  the  regular  term  of  the  court 
2  G.  &  H.  11. 

Our  statute  makes  no  provision  for  a  "  special  term  "  of 
court,  as  such.  Adjourned  sessions,  and  days  fixed  for  the 
trial  of  causes  in  vacation,  in  which  the  judge  is  disqualified, 
are  each  sometimes  called  Special  terms.  Perhaps,  if  it  had 
been  shown  that  the  regular  judge,  by  reason  of  his  disqual- 
ification, had  appointed  a  day  for  the  trial  of  the  action,  and 
called  another  judge  who  had  tried  it,  the  term  as  to 
that  action  would  be  considered  as  closed  on  the  rendition 
of  final  judgment  But  we  express  no  opinion  upon  the 
question. 

It  is  quite  clear  that  the  complaint  is  fatally  defective  in  not 
averring  that  the  new  evidence  was  discovered  after  the  term 
at  which  the  verdict  was  rendered. 

The  judgment  is  affirmed,  with  costs. 


Blessing  n  al  p.  Bijur. 

SHAMAN  Rights.— DintnioH  ef  Wttftr-  Count.— Immaterial  hsut. — Where 
the  gravamen  of  an  action  i*  the  diversion  of  water  from  id  natural  and 
usual  channel,  thereby  depriving  the  plimliff  of  the  use  of  the  water  is  car- 
rying off  rlop  and  o&al  from  hit  distillery,  an  issue  tendered  that  the  water 
wai  diverted  for  the  purpose  of  depriving  the  plaintiff  of  its  use  for  carry- 
ing off  the  slops,  etc,  and  to  cause  the  name  to  accumulate  below  and  aroond 
die  distillery,  in  order  that  the  plaintiff   might  be  liable  to  a  prosecution  lor 


DlHUZUl. — Unavailaili  Errtr. — Where  a  demurrer  has  been  overruled  to  * 
paragraph  of  an  answer,  but  the  verdict  of  the  jury  is  for  the  plaintiff,  and 
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•gainit  die  defendant,  on  Out  paragraph,  the  plaintiff  is  not  prejudiced  by  the 
ruling  on  demurrer. 
Thactice. — Bill  cf  Exiiftiens. — Evidence  cannot  be  made  a  part  of  a  bill  of 
exceptions  by  reference  to  certain  page*  of  the  transcript  wbere  it  may  be 
found,  although  written  in  the  record  by  the  clerk  as  indicated. 

From  the  Decatur  Circuit  Court. 

5.  Major,  E,  H.  Davis,  C.  Wright,  and  B.  F.  Love,  for 
Appellants. 

K.  AT.  Herd,  L.  %  Hackney,  and  A.  Blair,  for  appellee. 

Osborn,  J. — The  appellants  sued  the  appellee  for  divert- 
ing the  water  of  Little  Blue  river  from  its  accustomed  chan- 
nel, where  it  bad  flowed  immemorially  through  their  land, 
on  which  was  erected  a  distillery  and  hog  pens  in  which  to 
feed  hogs  the  slop  from  the  distillery.  It  is  alleged  in  the 
complaint  that  there  were  drains  on  the  appellants'  land, 
which  conducted  the  offal  from  the  pens  into  the  river, 
whence  it  was  floated  by  the  water  down  the  river ;  that  the 
appellee  constructed  across  the  river,  above  the  plaintiffs' 
land,  an  obstruction  which  totally  diverted  the  water  into 
another  channel  and  away  from  the  distillery,  whereby .  the 
offal  was  not  carried  off  down  the  river,  but  accumulated  on 
appellants'  land.  They  demanded  five  thousand  dollars  dam- 
ages. The  appellee  filed  an  answer  of  five  paragraphs,  one  of 
which  was  a  general  denial.  Three  of  them  were  stricken 
out  on  motion  of  the  appellants.  A  demurrer  was  filed  to  the 
fourth  and  overruled,  to  which  ruling  an  exception  was  taken. 
An  issue  of  fact  was  then  formed  upon  that  paragraph.  The 
cause  was  tried  by  a  jury,  who  found  for  the  plaintiffs  and 
assessed  their  damages  at  one  cent  They  filed  a  motion  for 
a  new  trial,  which  was  overruled ;  time  was  given  to  file  a  bill 
of  exceptions,  and  judgment  was  rendered  on  the  verdict 

The  causes  for  a  new  trial  were,  that  the  verdict  was  con-  / 
trary  to  and  not  sustained  by  the  evidence,  that  it  was  con- 
trary to  law,  error  of  the  court  in  overruling  the  demurrer 
to  the  fourth  paragraph  of  the  answer,  in  allowing  the  appel- 
lee to  introduce  certain  evidence  over  their  objection,  in 
refusing  to  give  to  the  jury  certain  instructions  asked  by 
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them,  and  in  giving  others  by*  the  court  to  the  jury ;  error 
in  the  assessment  of  the  damages  was  not  stated  as  a  cause 
for  a  new  trial. 

The  only  valid  errors  assigned  are  in  overruling  the  demur- 
rer to  the  fourth  'paragraph  of  the  answer,  and  overruling 
the  motion  for  a  new  trial. 

The  fourth  paragraph  of  the  answer  is  an  answer  to  all 
that  is  material  in  the  complaint  There  are  allegations 
which  it  does  not  purport  to  answer,  but  they  are  not  mate- 
rial and  should  have  been  struck  out  on  motion. 

The  gravamen  of  the  action  was  the  diversion  of  the 
water  from  its  natural  and  usual  channel,  thereby  depriving 
the  appellants  of  the  benefits  and  use  of  the  water  for  the 
distillery  and  hog  pens.  Such  use  and  benefits  of  the  water 
*  consisted  in  carrying  the  offal,  slops,  etc.,  down  the  stream 
and  away  from  the  distillery  and  pens.  The  issue  tendered 
by  the  allegation  that  the  water  was  diverted  for  the  pur- 
pose of  depriving  the  appellants  of  its  use  in  carrying  off  the 
slops  and  oflal,  and  to  cause  the  same  to  accumulate 
below  and  around  the  distillery  and  hog  pens,  in  order 
that  the  appellants  might  be  liable  to  prosecution  for  main- 
taining a  nuisance,  was  an  immaterial  one. 

The  verdict  of  the  jury  was  for  the  appellants  and  against 
the  appellee  on  the  fourth  paragraph.  We  need  not,  there- 
fore, inquire  into  the  sufficiency  of  that  paragraph,  as  ft  is 
clear  that  the  appellants  are  not  prejudiced  by  it 

The  appellee  raises  the  question  and  insists  that  the  bill  of 
exceptions  does  not  include  the  evidence  or  the  instructions 
of  the  court  The  objection  is  well  taken,  consequently  no 
question  arises  on  the  error  assigned  for  overruling  the 
motion  for  a  new  trial. 

The  bill  of  exceptions  commences :  "  Be  it  remembered 

that  on  the judicial  day  of  the  Decatur  Circuit  Court, 

the  above  entitled  cause  came  on  for  trial  by  a  jury,  and  the 
plaintiffs,  to  maintain  the  issues  on  their  part,  introduced  the 
following  named  witnesses,  who  deposed  as  hereinafter  set 
forth,  touching  the  issues  in  said  cause,  viz.:  (See  pages 
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61  to  129  inclusive.)"  It  then  recites  that  after  the  plaintiffs 
had  closed  their  case,  the  defendant  "introduced  the  witnesses 
and  evidence  hereinafter  given,  viz.:  (See  pages  132  to  224, 
inclusive.)"  The  rebutting  evidence  and  instructions  of  the 
court  are  stated  in  the  same  way.  None  of  the  evidence  or 
the  instructions  are  set  out  in  the  bill.  The  judge  signed 
the  bill  in  that  condition.    It  was  a  mere  skeleton. 

After  the  judge's  signature  follows  what  purports  to  be  an 
agreement  between  the  counsel  in  the  cause,  that  the  clerk, 
at  the  proper  places  in  the  record  of  the  evidence,  shall 
insert  all  the  evidence  introduced  by  either  party,  and  then 
follows  what  purports  to  be  the  evidence  and  instructions  to 
the  jury.  That  does  not  make  it  a  part  of  the  bill  of  excep- 
tions. It  is  nothing  but  the  statement  of  the  clerk.  It 
does  not  even  purport  to  be  a  part  of  the  bill  of  exceptions. 
If  the  clerk  had  copied  the  evidence  into  the  bill  in  the 
proper  place,  it  would  have  appeared  on  its  face  to  have  been 
there  when  it  was  signed  by  the  judge.  We  need  not  decide 
whether  it  could  have  been  stricken  out  on  proof  of  the 
facts.  The  practice  adopted  is  not  to  be  commended.  The 
agreement  that  the  clerk  should  copy  the  evidence  into  the 
record  did  not  in  any  manner  identify  the  evidence  to  be 
copied.  It  provided  that  he  should  copy  all  the  evidence 
introduced,  and  then  left  it  for  him  to  determine  what  the  evi- 
dence was.  The  record  shows  on  its  face  that  the  evidence 
and  instructions  copied  by  the  clerk  form  no  part  of  the  bill 
of  exceptions.  Stewart  v.  Rankin,  39  Ind.  161,  is  precisely 
in  point  The  only  difference  between  that  case  and  the  one 
under  consideration  is,  that  in  this  there  was  an  agreement 
that  the  evidence  and  instructions  might  be  copied  into  the 
bill.  That,  however,  was  not  done,  and  we  cannot  say  that 
what  the  clerk  has  copied  into  the  record  as  evidence  was  the 
evidence  in  the  case.  We  can  only  know  that  by  what 
appears  in  the  bill  of  exceptions  under  the  signature  of  the 
judge.  Good-wine  v.  Crane,  41  Ind.  335. 
The  judgment  is  affirmed,  with  costs. 

Opinion  Sled  No»ember  tout,  1873;  petition  for  m  Kbeuiag  oTCtxuled  Stay 
•■SfciSft. 
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Bdi>  OF  ExarrtOH*. — Affidavit. — Change  *f  Vtmu. — Affidavits  filed  in  fop- 
poet  of  amotion  for  a  change  of  venue  will  not  be  considered  by  the  Supreme- 
Court  on  appeal,  unless  they  be  made  a  put  of  the  record  by  a  bill  of  exoep- 

CalWNAL  I  .AW.— IndiUmeM.— Grand  J*ry.~- The  caption  of  an  indictment 
■hawed  the  impanelling  of  the  grand  juiy  in  the  county  of  Sullivan,  Stats 
of  Indiana,  and  the  indictment  was  entitled  "  State  of  Indiana,  Sullivan 
county,"  etc,  and  commenced,  "  The  grand  jurors  of  the  State  of  Indiana^ 
being  duly  impanelled,  sworn,  and  charged  to  inquire  of  crimes  and  ''a"T 
committed  within  the  body  of  the  county  of  Sullivan,  in  the  State  of  Indiana, 
in  the  name,  and  by  the  authority,  and  in  behalf  of  aaid  State  of  Tmti.n^ 
upon  their  oaths  present,"  etc 

Slid,  that  the  county  in  and  for  which  the  grand  jury  was  impanelled  was  suffi- 
ciently shown. 

SAW —  Vtr&a,— A  general  verdict  of  guilty  on  an  indictment  containing  sev- 
eral counts  is  equivalent  to  a  verdict  of  guilty,  as  the  defendant  stands 
charged  in  the  indictment,  in  each  and  every  count  thereof. 

From  the  Sullivan  Circuit  Court 

H.  D.  Scott,  D.  W.  Voorkees,  G.  G.  Reify,  and  7.  C.  Briggsr 

for  appellant. 

%  C.  Denny,  Attorney  General,  for  the  State. 

Worden,  C.  J. — The  appellant  was  indicted  for  felony, 
the  Indictment  containing  four  counts :  First  For  an- 
assault  with  intent  to  murder  William  G.  Adams.  Sec- 
ond. For  an  assault  and  battery  with  the  same  intent 
Third.  For  an  assault  with  intent  to  rob  the  said  Adams. 
Fourth.  For  an  assault  and  battery  with  the  like  intent 

Motion  for  a  change  of  venue  from  the  county  overruled^ 
and  exception.  Motion  to  quash  overruled,  and  exception. 
Arraignment,  plea  of  not  guilty,  trial  by  jury,  conviction, 
and  sentence  of  imprisonment  in  the  State's  prison  for  the- 
term  of  two  years,  over  a  motion  in  arrest  of  judgment 

The  errors  assigned  relate  alone  to  the  rulings  _  upon  the 
motions  for  a  change  of  venue,  to  quash,  and  in  arrest  of 
judgment. 

The  clerk  has  copied  into  the  transcript  several  affidavits, 
apparently  filed  with  a  view  to  the  motion  for  a  change  of" 
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venue;  but  as  they  are  not  made  a  part  of  the  record  by  any 
bill  of  exceptions,  they  raise  no  question  for  our  consideration. 

The  question  presented  by  the  motions  to  quash  and  in 
arrest  is  whether  the  indictment  sufficiently  shows  the 
county  in  and  for  which  the  grand  jury  was  impanelled. 

The  record  shows,  by  way  of  caption,  the  holding  of  the 
court  at  the  court-house  in  Sullivan,  in  the  county  of  Sulli- 
van and  State  of  Indiana,  on  Monday,  the  12th  day  of  Janu- 
ary, 1874,  before  the  honorable  Chambers  Y.  Patterson, 
judge  of  the  Fourteenth  Judicial  Circuit  of  the  State,  com- 
posed of  the  counties  of  Vigo  and  Sullivan;  and  that  on  the 
first'  day  of  the  term  the  grand  jury  was  regularly  impanelled, 
sworn,  and  charged,  and  retired,  attended  by  their  bailiff,  to 
their  room  to  deliberate.  It  further  shows  that  on  the  sec- 
ond day  of  the  term  the  following'  proceedings  were  had, 
viz.:  "Now  comes  into  court  the  grand  jury  of  our  said 
county,  attended  by  their  sworn  bailiff,  and  present  the  fol- 
lowing true  bill  of  indictment  by  them  found,  to  wit :''  Here 
follows  the  indictment 

The  indictment  itself  commences  as  follows : 

"State  of  Indiana,  Sullivan  County;  ss. 

"Sullivan  Circuit  Court,  January  Term,  1874. 

'*State  of  Indiana  v.  Richard  Lovell.    Indictment 

"The  grand  jurors  of  the  State  of  Indiana,  being  duly 
impanelled,  sworn,  and  charged  to  inquire  of  crimes  and 
offences  committed  within  the  body  of  the  county  of  Sulli- 
van, in  the  State  of  Indiana,  in  the  name,  by  the  authority, 
and  in  behalf  of  said  State  of  Indiana,  upon  their  oath  pre- 
sent," etc. 

In  addition  to  the  fact  that  the  caption  shows  the  impanel- 
ling of  the  grand  jury  in  the  county  of  Sullivan,  the  indict- 
ment itself  is  entitled  as  of  that  county,  and  shows  that  the 
grand  jury  was  impanelled,  swom,  and  charged  to  inquire 
into  offences  committed  within  that  county.  The  indictment 
in  this  respect  is  clearly  good,  and  the  objection  not  well 
taken.    See  on  this  subject  Bailey  v.  The  State,  39  Ind.  438. 

It  is  further  objected  that  the  verdict  is  insufficient    It'is 
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as  follows:  "We,  the  jury,  find  the  defendant  guilty,  and 
sentence  him  to  two  years  imprisonment  in  the  State's 
prison,  and  assess  his  fine  at  one  cent 

"John  Hume,  Foreman." 

It  is  no  objection  to  the  verdict  that  it  does  not  in  express 
terms  find  the  defendant  guilty1  "  as  he  stands  charged  in  the 
Indictment"  Moon  v.  The  State,  3  Ind.  438 ;  Evans  v.  The 
State,  7  Ind.  271.  This  must  be  because  a  general  verdict 
of  guilty  signifies  that  the  defendant  is  guilty  as  he  stands 
charged  in  the  indictment,  and  is  equivalent  to  such  verdict 
The  verdict  in  this  case  is  equivalent  to  a  verdict  of  guilty, 
as  the  defendant  stood  charged  in  the  indictment,  in  each  and 
every  count  thereof.  The  verdict  is  in  no  manner  inconsist- 
ent with  itself,  for  the  defendant  may  have  perpetrated  an 
assault  or  an  assault  and  battery  upon  Adams  with  intent 
both  to  rob  and  murder  him.  Had  there  been  any  substan- 
tial defect  in  the  verdict,  perhaps  the  objection  should  have 
been  taken  by  a  motion  for  a  venire  de  novo,  which  was  not 
done  here.  But  as  we  have  seen,  there  was  no  defect  in  the 
verdict  • 

There  is  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 
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140    HIS 

MS    £30  WILL— Z#4  Estate.~Ranaindtr. — Vendition  Sn&icjnaU.—auagt  vfati  Real 

.  1-.    ^  \    Eitatt  Deviled. — A  testator  by  his  will,  directed  that  his  wife  should  hold  pse- 

|ia£   ssii1  session  of  his  farm  and  receive  annually  one-third  of  all  the  farm  should  pre- 

~j&   gag]  dace,  as  long  u  she  should  live,  and  that  hit  son  A.  should  receive  one  bed 

1Ba    Ha  and  two  hundred  dollar*  in  money,  which  hid  already  been  paid  him;  and, 

Iffii   tit  further,  that  his  ion  B.  should  remain  and  attend  to  the  brat  and  teanaatt  all 

holiness  connected  therewith,  at  the  testator  would  do,  If  living,  and  pav  to 

fits  testator1!  two  daughter!  two  hundred  dollari  each,  and  one  bed  and  bedstead 
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each;  and  at  the  death  of  hii  wife,  the  said  faun  with  all  personal  property 
and  appurtenances  was  to  accrue  to  B.  in  fee  simple.  The  daughters  were 
also  directed  by  the  will  to  allow  B.  time,  not  less  than  fire  nor  more  than 
•even  years,  to  pay  them  the  two  hundred  dollars  each. 

fftld,  that  the  will  created  a  life  estate  in  the  wife  in  all  the  lands  devised. 

Held,  also,  that  the  remainder  in  fee  passed  to  B.,  upon  condition  that  he  should 
remain  on  the  farm,  support  hit  mother,  and  pay  the  sums  named  to  his  sis- 

Httd,  also,  that  the  conditions  in  reference  to  the  wife  of  the  testator  and  the 
legacies  to  his  daughters  created  a  charge  upon  the  lands  devised  to  B.  and 
constituted  conditions  subsequent. 

SAW..— Conditional  Devise.—  Construction  of  fViil.—li  it  is  to  be  gathered 
from  all  the  provisions  of  a  will,  that  the  expectation  of  the  performance  of  the 
duties  imposed  on  the  devisee,  by  the  will,  served  the  purpose  of  a  considera- 
tion to  induce  the  devise,' and  that  but  for  that  expectation  it  would  not  have 
been  made,  and  that  it  was  not  intended  that  the  devisee  should  receive  and 
retain  the  property  unless  he  should  discharge  the  duty,  then  the  devise  must 
be  regarded  as  conditional. 
luuc- -Condition  Subsequent. — Forfeiture  of  Estate.— Demand  tout  Refusal 
to  Perform  Condition. — Before  mere  can  be  a  forfeiture  of  an  estate  held  on 
condition  subsequent,  there  mutt  be  a  demand  on  the  part  of  the  person  enti- 
tled to  insist  upon  its  performance,  and  a  refusal  on  the  part  of  the  person  in 
whomthe  title  is  vested  whether  the  condition  consist  in  the  payment  of  monej 
Ot  the  performance  of  some  other  act 

From  the  Wells  Common  Fleas. 

N.  Bunnell  and  R.  S.  Toy/or,  for  appellant. 

G.  S.  Brown,  for  appellees. 

BnssiiRK  J. — This  case  depends  upon  the  construction  of 
the  will  of  William  Lindsey,  deceased,  who  died  March 
loth,  1863,  seized  of  the  lands  in  controversy.  The  parties 
to  this  case  are  the  four  children  and  only  surviving  heirs 
of  the  testator.  The  testator  left  a  widow,  who  died  in 
October,  1866.  This  suit  was  brought  by  the  appellant  for 
partition  of  said  lands,  who  claimed  to  be  the  owner  of  one 
undivided  fourth  of  said  lands  as  an  heir  at  law  of  the  said 
William  Lindsey,  deceased.  The  defendants  answered  sep- 
arately; all  alleged  that  the  lands  described  in  the  com- 
plaint had  been  devised  to  the  defendant  William  Lindsey, 
and  set  out  the  will  of  William  Lindsey,  deceased,  as  the 
source  of  title.    It  appears  from  such  answers  that  shortly 
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before  the  commencement  of  this  action,  the  defendant 
William  Liadsey  had  conveyed  the  undivided  half  of  said 
lands  to  his  co-defendants,  Sarah  M.  anfl  Julia. 

The  plaintiff  replied  in  two  paragraphs.  The  first  was  in 
denial.  The  second  was  as  follows :  "  And  for  further  and 
second  reply  to  the  answers  of  Julia  A.  Hartman,  Sarah  H. 
Lindsey,  and  William  Lindsey.  says  that  he  admits  the  exe-  " 
cution  of  the  will  mentioned  in  the  defendants'  answers, 
but  plaintiff  avers  that  the  said  land  devised  as  aforesaid 
was  upon  the  condition  that  said  William  should  remain  and 
attend  to  said  farm  and  transact  all  business  connected  there- 
with, as  the  testator  himself  would  have  done  if  living,  and 
that  the  said  William  should  pay  to  testator's  two  daughters, 
Julia  Ann  and  Sarah  Margaret,  two  hundred  dollars  each, 
and  one  bed  and  bedstead  each,  and  that  the  said  sums  of 
two  hundred  dollars  each,  to  be  paid  to  the  daughters  afore- 
said, should  be  so  paid  within  seven  years  after  the  decease 
of  the  testator.  Plaintiff  avers  that  at  the  time  of  the  exe- 
cution of  said  will,  and  at  the  time  of  the  death  of  the  tes- 
tator aforesaid,  the  plaintiff  was  living  away  from  the  home 
and  place  of  the  testator ;  that  he  had  theretofore  received 
from  the  testator  the  sum  of  two  hundred  dollars ;  that  the 
defendant  William  was,  at  the  time  of  the  execution  of  the 
said  will  and  at  the  time  of  the  death  of  the  said  testator,  liv- 
ing at  the  home  and  place  of  the  said  testator,  and  was  at 
that  time  doing  the  ordinary  and  necessary  work  upon  the 
farm  of  the  said  testator,  and  that  up  to  that  time  the  said 
William  and  the  said  Julia  Ann  and  Sarah  Margaret  had 
not  received,  from  the  said  testator  any  advancement ;  and 
the  plaintiff  avers  that  it  was  the  will  and  intention  of  said 
testator  that  the  said  William  should  remain  on  the  farm, 
attend  to,  and  transact  all  the  business  thereon  and  pay  to 
said  daughters  so  named  the  said  sum  of  two  hundred  dol- 
lars each,  within  the  time  named,  in  consideration  for  which, 
and  upon  the  performance  of  said  conditions,  the  said  Wil- 
liam was  to  take  said  land. 

"•The  plaintiff  avers  that  said  William  wholly  failed  and 
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refused  to  perform  and  fulfil  the  conditions  before  named, 
but  that  the  said  William,  after  the  testator's  death,  left  the 
home  and  place  aforesaid  and  remained  away,  leaving  his 
mother  and  sisters  aforesaid  without  the  aid  and  assistance 
to  them  which  the  testator  intended  and  willed  they  should 
have,  and  the  said  William  failed  and  refused  to  pay  to  Julia 
Ann  and  Sarah  M.  the  said  sum  of  two  hundred  dollars 
each,  within  said  space  of  seven  years  aforesaid ;  wherefore 
the  plaintiff  asks  that  said  devise  be  decreed  to  be  void  for  the 
failure  to  perform  the  conditions  aforesaid,  and  judgment  in 
partition  as  heretofore  asked,  and  for  other  proper  relief." 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  the  reply,  to  which  ruling  a  proper  exception  was  taken. 

The  cause  was  submitted  to  the  court  for  trial  and  resulted 
in  a  rinding  for  the  defendants.  The  plaintiff  moved  for  a. 
new  trial,  which  motion  was  overruled,  and  an  exception 
was  taken.   \  ' 

The  plaintiff  appeals,  and  assigns  for  error  the  sustaining1 
of  the  demurrer  to  the  second  paragraph  of  the  reply,  and  the 
Overruling  of  the  motion  for  a  new  trial. 

The  first  assignment  of  error  presents  for  our  decision  the 
correctness  of  the  ruling  of  the  court  in  sustaining  the 
demurrer  to  the  second  paragraph  of  the  reply ;  the  solution 
of  which  question  depends  upon  the  proper  construction  to- 
be  placed  upon  the  will  of  William  Lindsey,  deceased. 

The  substance  of  the  will  of  William  Lindsey,  deceased, 
is  as  follows:  After  providing  for  his  burial  and  the  pay- 
ment of  his  debts  and  a  valuation  of  his  real  estate,  the  will 
proceeds : 

"  I  direct  that  my  wife,  Margaret,  hold  the  possession  of 
my  farm,  situated  in  Lancaster  township,  and  county  and 
State  aforesaid,  and  that  she,  the  said  Margaret,  shall  receive- 
annually  one-third  of  all  the  said  farm  produces,  so  long  as- 
she  lives. 

"  I  further  direct  that  my  son  George  shall  receive  one 
bed,  together  with  the  two  hundred  dollars  which  I  have 
already  paid  him.    I  direct  further,  that  my  son  William 
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shall  remain  and  attend  to  my  farm  and  transact  all  business 
connected  therewith,  as  I  myself  would  do  if  living,  and  that 
the  said  my  son  William-  shall  pay  to  my  two  daughters, 
Julia  Ana  and  Sarah  Margaret,  two  hundred  dollars  each; 
also,  one  bed  and  bedstead  each.  And  I  further  direct  that 
.at  the  death  of  my  said  wife,  the  said  farm,  with  all  personal 
property  and  all  appurtenances  thereto  belonging,  shall 
accrue  to  my  son  William  in  fee  simple. 

"I  further  direct  that  the  said  my  two  daughters  allow 
.said  William  a  reasonable  time  to  pay  the  shares  allotted 
to  each,  not  less  than  five  years  nor  more  than  seven." 

What  estates  were  created  by  the  above  will  ?  This  is  to 
be  determined  by  considering  all  the  parts  of  it  together, 
-and  giving  effect  to  the  intention  of  the  testator  as  nearly  as 
possible.  Considered  in  this  light;  it  appears  to  us  that  the 
will' created,  first,  a  life  estate  in  the  wife  in  all  the  lands 
•devised.  The  testator  directs  that  she  shall  "  hold  posses- 
sion" of  the  farm,  words  of  themselves  sufficient  to  create 
-a  life  estate,  if  not  limited  by  other  words.  He  directs  also 
that  she  "  shall  receive  annually  one-third  of  all  the  farm  pro- 
duces so  long  as  she  lives."  A  devise  of  the  income  of  a 
thing  is  a  devise  of  the  thing  itself.  The  devise  here  i*  of 
one-third  of  all  the  farm  produces,  that  is,  one-third  of  the 
gross  income.  It  is  provided  that  William  shall  remain  at 
home  and  attend  to  the  farm ;  but  it  was  manifestly  as  the 
tenant  of  his  mother.  There  could  be  no  doubt  of  her  right; 
in  case  of  his  abandonment  of  the  farm,  to  let  it  to  some 
one  else.  In  no  other  way  could  she  be  secured  in  the 
enjoyment  of  the  interests  expressly  bequeathed  to  her.  It 
should  be  observed,  also,  that  the  estate  of  William  is 
expressly  fixed  at  the  death  of  his  mother.  The  plain  and 
undoubted  language  of  the  will  is  as  follows :  "And  I  fur- 
ther direct  that,  at  the  decease  of  my  said  wife,  the  said  farm 
■with  all  personal  property  and  all  appurtenances  thereto 
belonging,  shall  accrue  to  my  son  William  in  fee  simple." 
The  devise  of  a  remainder  to  an -heir  at  law  is  of  itself  strong 
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evidence  that  the  testator  intended  to  precede  it  by  a  par- 
ticular estate — strong  enough  to  control  in  a  doubtful  case* 

Taking  all  these  circumstances  together,  it  is  quite  obvious. 
to  us  that  the  testator  intended  to  devise  his  farm  to  his  wife- 
for  life,  with  remainder  in  fee  to  his  son  William,  upon  thecon- 
ditions  that  he  should  remain  on  the  farm  and  support  his- ' 
mother  and  should  pay  the  sums  named  to  his  two  sisters. 

The  next  question,  and  the  principal  one  in  the  case,  is, 
was  that  fee  absolute  or  conditional? 

"  It  is  well  settled  that  no  particular  form  of  words  is 
necessary  to  create  a  condition.  If  it  is  to  be  gathered  from 
all  the  provisions  of  a  will  taken  together,  that  the  expecta- 
tions of  the  faithful  performance  of  the  duties  imposed  upon 
the  devisee  by  the  will,  served  the  purpose  of  a  considera- 
tion in  the  mind  of  the  testator,  to  induce  the  devise,  and 
that  but  for  that  expectation  it  would  not  have  been  made, 
and  that  it  was  not  intended  that  the  devisee  should  receive 
or  retain  the  property  devised,  unless  he  should  discharge 
the  duty,  then  the  devise  must  be  regarded  as  conditional." 

A  brief  reference  to  some  of  the  decided  cases  will  best 
Illustrate  the  rule. 

In  Wheeler  v.  Walker,  2  Conn.  196,  the  testator  devised  to- 
his  two  sons  all  the  rest  and  residue  of  his  estate,  they 
paying  to  his  two  daughters,  Patience  Wheeler  and  Ann 
Wheeler,  each  three  hundred  dollars  within  one  year  after  his 
decease. 

It  was  held,  that  this  devise  created  an  estate  upon  condi- 
tion, and  that  if  the  sons  failed  to  perform  the  condition,  the 
estate  would  be  forfeited,  and  the  land  would  descend  to  the 
heirs  of  the  testator.  It  is  well  remarked  in  the  opinion, 
that "  in  particular  words  there  is  no  magic;  their  operation 
depends  on  the  sense  which  they  carry."  The  case  is  a 
leading  one,  and  is  cited  in  a  great  many  subsequent  deci- 
sions. 

In  Downer  v.  Downer,  9  Watts,  60,  the  language  of  the 
devise  was  as  follows :  "  I  give  and  devise  unto  my  son  L.  D. 
a  lot  of  ground  known/'  etc.,  "  provided,  however,  he  shall 
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pay  over  to  my  executors  for  the  benefit  of  the  legatees,  here- 
inafter mentioned,  the  following,  sums,"  etc  Held  to  create 
an  estate  on  condition.  See,  also,  Campbell  v.  M' Donald, 
io  Watts,  179. 

In  Hoyden  v.  Stougkton,  5  Pick.  528,  the  devise  was 
of  a  certain  lot  of  ground  to  the  town,  "for  the  purpose 
of  building  a  school-house,  *  *  *  provided  said  schoot- 
house  is  built  within  one  hundred  rods  of  the  meeting- 
house." It  was  held  that  these  words  imported  an  estate 
upon  condition,  and  that  by  the  failure  of  the  town  to  erect 
a  school-house  on  the  land  within  a  reasonable  time  the  land 
was  forfeited  to  the  residuary  legatee. 

In  Mars  ton  v.  Marston,  47  Maine,  495,  the  conditions 
imposed  were  precisely  like  one  of  those  embraced  in  the 
case  at  bar.  The  devise  was  as  follows :  "  I  give  and 
bequeath  unto  my  son  Oliver  B.  Marston,  all  my  property 
after  his  mother  shall  cease  to  be  my  widow,  providing  he 
shall  live  on  the  place  and  carry  it  on  till  that  time  in  a 
workmanlike  manner,"  etc 

The  court  say  in  the  opinion :  "  By  the  third  clause,  the 
said  Oliver  was  to  have  all  the  property,  after  his  mother 
should  cease  to  be  a  widow,  if  he  should  live  on  the  place, 
and  carry  it  on,  until  that  time.  By  the  facts  agreed  it 
appears  that  neither  of  these  contingencies  has  occurred. 
The  mother  has  not  ceased  to  be  a  widow ;  and  the  plaintiff^ 
instead  of  living  on  the  place,  and  carrying  it  on,  left  the 
premises,  of  his  own  free-will  and  accord,  after  having  been 
paid  for  all  the  services  he  had  performed.  He  thereby 
forfeited  all  right  thereto  under  the  will  And  he  now  has  no 
rights  therein,  except  as  one  of  the  heirs,  whenever  the  title 
of  the  mother  ceases,  by  death  or  otherwise." 

In  TUden  v.  Tilden,  13  Gray,  103,  there  was  the  following 
devise:  "  I  give  and  bequeath  to  my  beloved  wife,  Abigail 
Tilden,  during  life,  an  honorable  maintenance,"  etc.,  "  to  be 
provided  for  her  by  my  son,  Wales  Tilden.  *  *  *  I  also 
give  and  devise  to  my  son,  Wales  Tilden,  all  my  estate; 
*  *  *  provided  my  son,  Wales  Tilden,  shall  in  all  respects 
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comply  with  what  is  enjoined  upon  him  in  this  my  last  will." 
By  a  codicil  subsequently  executed,  the  testator  gave  to  his 
daughter  Sophia  Tildcn  the  use  of  certain  land  for  life,  and 
of  a  part  of  the  house  on  it,  and  directed  Wales  Tilden  to 
keep  it  in  repair.  The  house  burned  down,  and  the  failure 
of  Wales  Tilden  to  rebuild  was  held  to  be  a  forfeiture  of  all 
his  rights  under  the  will. 

The  case  of  Doe  v.  Cassiday,  9  Ind.  63,  also  reported  in  13 
•  Ind.  289,  is  still  more  strongly  in  point  Indeed,  we  cannot 
see  why  it  is  not  entirely  conclusive  of  the  case  at  bar.  The 
devise  was  as  follows :  "  1.  I  will  and  bequeath  to  my  wife, 
Sarah  McCray,  all  my  real  and  personal  property,  during  her 
natural  life. 

"  2.  I  will  to  my  son  John,  after  the  death  of  my  wife, 
forty  acres  of  land,"  etc 

"3.  I  will  and  bequeath  to  my  grandson,  Phineas  Cas- 
siday, all  the  residue  of  my  property,  real  and  personal,  after 
the  death  of  my  wife ;  and  further,  it  is  my  will,  that  he  provide 
for  and  furnish  her  with  food  and  raiment,  and  all  other  neces- 
sary things  suitable  to  her  age,  during  the  term  of  her  natural 
life.  And  further,  it  is  my  will,  that  the  said  Phineas  Cassiday 
pay  to  my  grandson  Thomas  Cassiday  two  hundred  dollars  in 
one  year  after  my  wife's  death,  and  two  hundred  dollars  to 
my  grandson  Aaron  Cassiday,"  etc.  The  court  say :  "  The 
devise  to  Phineas  Cassiday  was  plainly  upon  conditions  sub- 
sequent And  the  estate  vested  in  him  immediately,  upon  the 
death  of  the  devisor,  in  virtue  of  the  devise ;  to  be  defeated, 
however,  if  he  refused  or  neglected  to  perform  any  of  the 
conditions  specified  in  the  will." 

The  phraseology  of  the  will  in  this  case  is  almost  identi- 
cal with  that  in  the  case  at  bar.  Power  is  given  to  the  exec- 
utor, in  case  of  failure  of  Phineas  Cassiday  to  discharge  the  t' 
duties  imposed  upon  him,  to  sell  the  property,  but  that  pro- 
vision does  not  appear  to  us  to  be  of  any  importance  in  con- 
struing the  devise.  If  the  devise  was  conditional,  and  the 
conditions  were  not  performed,  the  executor  would  have 
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power  to  sell  if  necessary  to  pay  legacies  or  debts,  without 
special  authority  from  the  wilL 

It  is  settled  that  where  there  is  a  conveyance  by  deed 
from  father  to  son,  with  a  contemporaneous  agreement  on  the 
part  of  the  son  to  support  his  parents  during  their  natural 
lives,  the  agreement  to  support  constitutes  a  condition  sub- 
sequent, notwithstanding  the  deed  may  be  absolute  on  its 
face,  and  there  may  be  nothing  in  any  part  of  the  agreement 
declaring  a  condition.  A  leading  case  upon  this  subject  is 
Leach  v.  Leach,  4  Ind.  628,  in  which  it  was  held  that  such  a 
conveyance  and  agreement  created  a  title  upon  condition 
subsequent,  and  that  upon  breach  o#the  condition,  the  deed 
might  be  set  aside  by  a  court  of  chancery.  We  cannot  see 
why  the  principle  of  that  case  is  not  fully  applicable  to  the 
case  of  a  will.  There  were  these  two  distinct  papers,  but  it 
was  held  that  they  were  to  be  regarded  as  forming  but  one 
contract,  and  for  that  very  reason  it  was  held  that  the  agree- 
ment imported  a  condition.  Suppose,  instead  of  a  distinct 
agreement  by  the  son,  the  deed  had  contained  words  to  this 
effect :  "  In  consideration  that  the  grantee  shall  maintain 
the  grantor  during  his  natural  life."  In  that  case,  there, 
would  have  been  no  need  of  any  agreement  on  the  part  of 
the  grantee,  other  than  that  implied  by  the  acceptance  of 
the  conveyance,  to  bind  him  to  the  performance  of  the  con- 
dition. Such  a  deed  would  be  precisely  analogous  to  the 
will  of  William  Lindsey.  It  is  just  as  manifest  that  the 
expectation  that  his  son  William  would  remain  at  home,  and 
take  his  place  upon  the  farm,  and  provide  for  his  widow  in 
her  declining  years,  and  pay  his  daughters  the  sums  bequeath- 
ed to  them,  formed  in  his  mind  the  inducement  and  consid- 
eration upon  which  he  was  moved  to  devise  his  farm  to  his- 
son,  as  if  he  had  expressly  so  declared  in  his  will.  Rush  v. 
Rush,  40  Ind.  83. 

It  is,  however,  insisted  by  counsel  for  appellee  that  the 
estate  devised  to  William  Lindsey  cannot  be  regarded  as  a 
conditional  one,  because  there  is  no  express  condition  named 
in  the  will.    There  is  a  wide  and  marked  difference  in  the? 
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words  required  to  create  an  estate  upon  condition  by  a  deed 
of  conveyance  and  by  a  will.  To  constitute  a  condition  in 
a  deed,  there  must  be  words  which  plainly  import  a  condi- 
tion, and  whether  there  is  a  condition  depends  upon  a  con- 
struction of  the  deed,  and  the  condition  must  manifestly 
appear  from  the  words  used;  but  in  the  case  of  a  devise,  it  is 
not  necessary  that  it  should  contain  express  words  declaring 
a  condition ;  it  is  a  question  of  intention  to  be  gathered 
from  all  the  parts  of  the  will.  The  difference  between  a  con- 
dition in  a  deed  and  in  a  will  is  stated  as  follows  by  Wash- 
burn on  Real  Property,  vol.  2,  p.  3, 3d  ed. :  "  Among  the  forms 
of  expression  which  imply  a  condition  in  a  grant,  the  writers 
give  the  following ;  '  On  condition,'  '  provided  always,'  '  if 
it  shall  so  happen,' or  'so  that  he  the  grantee  pay,  etc.,  withirt 
a  specified  time,'  and  grants  made  upon  any  of  these  terms 
vest  a  conditional  estate  in  the  grantee.  And  it  is  said, 
other  words  make  a  condition,  if  there  be  added  a  conclu- 
sion with  a  clause  of  re-entry,  or  without  such  clause,  if  they 
declare,  that  if  the  feoffee  does  or  does  not  do  such  an  act, 
his  estate  shall  cease  or  be  void.  What  will  or  will  not  con- 
stitute a  condition  in  a  deed,  is  often  a  matter  of  nice  con- 
struction by  courts.  Words,  moreover,  often  create  a  con- 
dition in  a  will,  which  would  not  if  made  in  a  deed,  as  where 
in  a  will  an  intention  is  expressed,  in  devising  the  land,  that 
the  devisee  should  or  should  not  do  certain  things  in  respect 
to  it,  it  may  be  construed  as  creating  a  conditional  estate  in 
him." 

Williams  on  Executors  says :  "  No  precise  form  of  words 
is  necessary  in  order  to  create  conditions  in  wills ;  but  when- 
ever it  clearly  appears  that  it  was  the  testator's  intent  to 
make  a  condition,  that  intent  shall  be  carried  into  effect." 
To  the  same  effect  are  the  following  cases :  Stark  v.  Sm> 
ley,  25  Maine,  201  ;  Burnett  v.  Strong,  26  Miss.  1 16 ;  Lessee  of 
Werman  v.  Tcagarden,  2  Ohio  St.  380;  Underbill  v.  The  Sara- 
toga, etc..  Railroad  Co.,  20  Barb.  455  ;  Regan  v.  Walker,  I 
jWis.  527 ;  Fox  v.  Plielps,  17  Wend.  393 ;  Hapgood  v.  Hough' 
Vox-  XLV.— 36 
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tint,  22  Pick.  480;  Town's  Appropriation,  9  Watts  &  S. 
103;  Mather  v.  McMichael,  13  Pa.  St  301. 

Whether  the  acts  to  be  performed  by  the  devisee  are  con- 
ditions precedent  or  subsequent  to  the  vesting  of  the  estate 
in  him,  does  not  depend  upon  the  particular  location  of  the 
words,  or  upon  any  particular  expressions  taken  separately, 
but  upon  the  intention  of  the  parties,  to  be  ascertained  by 
an  examination  of  all  the  provisions  in  the  whole  instrument 
If  the  act  or  condition  required  does  not  necessarily  precede 
the  vesting  of  the  estate,  but  may  accompany  or  follow  it, 
and  if  the  act  may  be  as  well  done  after  as  before  the  vest- 
ing of  the  estate,  or  if  from  the  nature  of  the  act  to  be  per- 
formed and  the  time  required  for  its  performance,  it  is  evi- 
dently the  intention  of  the  parties  that  the  estate  shall  vest 
and  the  devisee  or  grantee  perform  the  act,  after  taking  pos- 
session, then  the  condition  is  subsequent  4  Kent  Com.  125; 
2  Bl.  Com.  154;  Co.  Lit  218;  I  Salk.  170;  1  Hill  Cb. 
360 ;  1  Bac.  Abr.  642 ;  Stearns  Real  Actions,  22,  23,  73 ; 
Howard  v.  Turner,  6  Green!.  106;  Currier  v.  Earl,  13  Me. 
216;  Morton  v.  Barrett,  22  Me.  257;  Sayward  v.  Sap- 
ward,  7  Greenl.  210 ;  Hoyden  v.  Stougkton,  5  Pick.  528; 
Fin/ay  v.  King's  Lessee,  3  Pet  346;  Rush  v.  Rush,  40  Ind.  S3. 

It  is  also  insisted  that  the  conditions  imposed  by  the  will 
upon  William  Lindscy  did  not  create  a  charge  upon  the  land 
devised,  but  only  created  a  personal  liability  against  the 
devisee. 

The  question  whether  real  estate  devised  is  charged  with 
the  payment  of  legacies  has  mo'st  frequently  arisen  between 
the  legatees  and  devisees  by  proceedings  in  chancery  to  have 
a  lien  declared  and  enforced  upon  the  land  for  the  payment 
of  the  legacies.  It  is  well  settled  that  a  devisee,  who  has 
accepted  of  the  estate  devised  and  bequeathed  to  him,  is  per- 
sonally liable  for  the  payment  of  the  legacies  created  by  the 
will,  but  this  personal  liability  does  not  discharge  the  lien 
upon  the  real  estate,  where  it  is  charged  with  its  payment 
The  personal  estate  of  the  testator  is  the  primary  fund  for 
the  payment  of  legacies,  unless  a  contrary  intention  is  man- 
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ifcstcd  by  the  will ;  and  before  a  legatee  can  resort  to  the 
real  estate,  it  must  be  shown  that  the  personal  estate  was 
insufficient'  or  had  been  exhausted  in  the  payment  of  debts 
or  otherwise.  Willard  Equity,  488, 489 ;  Dodge  v.  Manning, 
II  Paige,  334;  S.  C,  I  Comst.  398;  Elwood  v.  Deifen- 
£orf,  5  Barb.  398. 

Willard,  on  page  489,  states  the  law  thus : 

"  The  charge  of  a  legacy  upon  real  -estate,  in  aid  or  in 
exoneration  of  the  personalty,  may  be,  and  frequently  is, 
created  by  implication  merely.  If  the  testator  gives  a  leg- 
acy, without  specifying  who  shall  pay  it,  or  out  of  what  fund 
it  shall  be  paid,  the  legal  presumption  is,  that  he  intended 
it  should  be  paid  out  of  his  personal  estate  only;  and  if  that 
is  not  sufficient,  the  legacy  fails.  So,  if  he  directs  his  exec- 
utors to  pay  a  legacy,  without  givingto  them  any  other  fund 
than  the  personal  estate  out  of  which  they  can  pay  it  But 
where  the  real  estate  is  devised  to  the  person  who  by  the 
will  is  directed  to  pay  the  legacy,  it  has  frequently  been 
decided  that  such  legacy  is  an  equitable  charge  upon  the 
real  estate  so  devised,  although  the  devisee  is  also  the  exec- 
utor, or  is  the  residuary  legatee  of  the  personal  estate ;  unless 
there  is  something  in  the  will  itself  to  indicate  a  contrary 
intention  on  the  part  of  the  testator." 

Story  says,  sec  566 6:  "If  there  be  a  general  gift  of 
legacies  in  a  will,  followed  by  a  gift  of  the  'residue,1  or 
'  rest,' or  '  remainder,' and  especially  where  all  these  terms 
are  used  with  reference  both  to  real  and  personal  estate, 
the  legacies  will  be  regarded  as  a  charge  upon  the  realty. 
And  if  the  residuary  devisee  mortgage  the  real  estate,  the 
mortgagee  will  hold  subject  to  the  legacies."  1  Story  Eq. 
602.  See  1  Daniell  Ch.  Pr.  218 ;  Adams  Eq.  507,  note  2, 5th  cd. 

The  case  of  Harris  v.  Fly,  7  Paige,  421,  is  very  much  like 
the  case  under  examination  in  its  facts  and  questions  of  law  ' 
involved,  and  as  it  is  a  leading  and  well  considered  case,  we 
make  an  extended  extract  from  the  opinion  of  the  court. 
The  facts  upon  which  the  opinion  of  the  court  was  based 
were  these :     Aaron  Drum  died  in  1815,  seized  of  the  lands 
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in  dispute.  By  his  will  be  devised  the  same  to  his  son,  A. 
Dram,  tn  fee,  subject  to  the  life  estate  of  his  mother,  die 
wife  of  the  testator,  in  the  south  part  of  the  dwelling-house, 
and  in  one-third  of  the  income  of  the  farm,  or  so  much 
thereof  as  she  should  want  for  her  decent  support,  with  fire- 
wood for  one  fire.  He  also  gave  to  his  widow  two  cows", 
six  sheep,  and  the  use  of  the  household  goods  for  life,  with 
remainder  to  his  two  daughters  after  her  decease.  He  then 
gave  and  devised  unto  each  of  his  two  daughters  one  thousand 
dollars,  to  be  paid  to  them  by  his  son  A.  Drum,  the  devisee 
of  the  real  estate,  in  six  equal  annual  payments,  the  first 
payment  to  be  made  one  year  after  the  death  of  their  mother. 
The  testator  also  appointed  his  son  and  two  other  persons 
executors,  and  directed  them  to  dispose  of  so  much  of  his 
personal  property  as  was  necessary  to  pay  his  debts  and  the 
expenses  of  administration ;  and  he  then  concluded  his  will 
as  follows :  "  And  finally,  all  the  rest  and  residue  of  my 
estate  and  effects,  real  and  personal  whatsoever  and  where- 
soever, not  hereinbefore  mentioned,  or  otherwise  effectually 
disposed  of  (after  payment  of  all  my  debts;  legacies  and 
funeral  expenses,  and  other  charges  and  deductions  as  afore- 
said), I  give,  devise,  and  bequeath  unto  my  son,  Aaron  Drum." 
The  question  &as,  whether  the  legacies  to  the  two  daugh- 
ters was  a  charge  and  equitable  lien  upon  the  land  devised 
to  Aaron  Drum.    The  court  say : 

"  The  testator  does  not  in  terms  create  an  equitable  charge 
upon  the  devised  premises  for  the  payment  of  the  two  lega- 
cies to  the  daughters.  But  that  was  not  necessary  ;  as  the 
charge  of  a  legacy  upon  the  real  estate  of  the  testator,  either 
in  aid  of  or  in  exoneration  of  the  personalty,  may  be  and  fre- 
.  quently  is  created  by  implication  merely.  The  personal 
estate  is  the  primary  fund  for  the  payment  of  debts  and  leg- 
acies. If  the  testator  therefore  gives  a  legacy  without  spec- 
ifying who  shall  pay  it,  or  out  of  what  fund  it  shall  be  paid, 
the  legal  presumption  is  that  he  intended  it  should  be  paid 
out  of  his  personal  estate  only ;  and  if  that  is  not  sufficient 
the  legacy  fails.     So  if  he  directs  his  executors  to  pay  a 
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legacy  without  giving  to  them  any  other  fund  than  the  per- 
sonal estate  out  of  which  they  can  pay  it  But  where  the 
real  estate  is  devised  to  the  person  who  by  the  will  is  directed 
to  pay  the  legacy,  it  has  frequently  been  decided  that  such 
legacy  is  an  equitable  charge  upon  the  real  estate  so  devised, 
although  the  devisee  is  also  the  executor,  or  is  the  residuary 
legatee  of  the  personal  estate ;  unless  there  is  something  in 
the  will  itself  to  indicate  a  contrary  intention  on  the  part 
of  the  testator.  Thus  in  the  case  of  Alcock  v.  Sparhawk, 
2  Vera.  Rep.  328,  where  the  testator  devised  his  real  estate  to 
his  brother  and  then  gave  a  legacy  of  two  hundred  pounds 
to  the  complainant,  to  be  paid  by  his  executor  within  five 
years,  and  appointed  the  devisee  the  sole  executor  of  his 
will,  desiring  him  to  see  it  performed;  it  was  held  that  the 
real  estate  devised  to  the  brother  was  charged  with  the  pay- 
ment of  the  legacy,  the  personal  estate  proving  insufficient 
for  that  purpose.  See,  also,  Audrey  v.  Middleton,  2  Eq.  Ca, 
Abr.  497 ;  Clowdsley  v.  Ptlham,  1  Vera.  Rep.  41 1 ;  Elliot  v. 
Hancock,  2  Vcrn.  Rep.  143 ;  Story  Eq.  494,  note  2. 

"  In  the  case  of  Wtbb  v.  Webb,  Barn.  Ch.  86,  where  the 
testator  in  terms  charged  all  his  real  estate  with  an  annuity 
to  his  eldest  son,  and  an  annuity  to  his  wife  for  her  jointure; 
and  devised  a  part  of  his  real  estate  to  his  second  son  in 
strict  settlement,  and  the  residue  of  his  real  and  personal 
estate  to  the  same  son  in  fee,  and  then  directed  that  the  said  son 
should  pay  and  discharge  all  debts  and  sums  of  money  which 
the  testator  should  owe  at  the  time  of  his  death,  and  all  the 
legacies  and  sums  of  money  bequeathed  by  his  will,  and  gave 
certain  legacies  to  his  younger  children  ;  Sir  Thomas  Par- 
ker, sitting  for  the  Lord  Chancellor,  decided  that  the  real 
estate  devised  in  strict  settlement  was  charged  with  the  pay- 
ment of  these  legacies  to  the  younger  children,  that  being  the 
only  real  estate  undisposed  of  at  the  time  of  the  testator's 
death.  In  that  case,  as  in  the  one  now  under  consideration, 
there  was  no  express  charge  of  the  legacies  to  the  younger 
children  upon  the  testator's  real  estate;  but  the  charge  was 
Implied  from  the  fact  that  the  second  son,  to  whom  the  real 
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and  personal  estate  were  devised,  was  directed  to  pay  those 
legacies.  The  subsequent  case  of  Lypct  v.  Carter,  i  Ves. 
Sen.  499,  decided  by  Sir  John  Strange,  the  Master  of  the 
Rolls,  in  1750,  is  also  very  similar  to  the  one  now  under 
consideration.  In  that  case,  as  in  this,  the  testator  com- 
menced his  will  with  a  declaration  of  his  intention  to  dispose 
of  his  worldly  estate,  and  gave  a  legacy  of  one  hundred 
pounds  sterling  to  his  daughter,  which  he  directed  his  exec- 
utor to  pay,  within  a  month  after  decease  of  the  mother,  to- 
whom  he  gave  a  life  interest  in  his  real  estate,  with  remain- 
der to  his  only  son  in  fee.  And  he  gave  his  residuary  estate 
also  to  his  son  and  made  him  his  executor,  and  appointed 
two  other  persons  trustees  and  overseers  of  his  will.  And 
though  the  son  renounced  the  execution  of  the  will,  upon 
its  being  admitted  that  the  personal  estate  was  insufficient  to 
answer  the  charge,  it  was  held  that  the  legacy  must  be  raised 
out  of  the  sale  of  the  real  estate  devised  to  the  son,  who  by 
the  will  was  directed  to  pay  the  legacy. .  In  the  present  case 
the  legacies  to  the  daughters  are  not  wholly  charged  upon 
the  farm,  specifically  devised  to  the  son  who  is  directed  to 
pay  them,  any  more  than  in  the  case  of  Lypet  v.  Carter: 
For  here,  as  in  that  case,  the  residuary  estate  which  was 
also  given  to  the  son  was  likewise  chargeable,  and  was  the 
primary  fund  for  their  payment  And  the  son  who  has 
accepted  of  the  estate  devised  is  also  personally  liable  for 
the  payment  thereof.  Still  there  is  an  equitable  charge  upon 
the  real  estate,  if  there  is  no  other  fund  out  of  which  the  legacy 
canbepaid.  Sca,?\s.Q,IIasseUv.HasseU,  2Dickens,  527.  The 
rule  as  to  the  equitable  charge  upon  the  estate  devised  is  the 
same  where  the  real  estate  is  devised,  either  to  the  heir  at 
law  or  to  a  stranger,  upon  condition  that  he  pay  the  legacy. 
In  the  first  case,  although  the  devise  to  the  heir  is  void,  at 
law,  yet  in  equity  it  is  good  as  an  equitable  charge  upon  the 
land  of  the  heir  who  is  directed  to  pay  it.  Smith  v.  Atteriy, 
3  Rep.  in  Ch.  93 ;  Freem.  Ch.  136,  S.  C  And  in  the  other 
case,  where  the  devise  is  to  a  stranger  upon  condition  to  pay 
the  legacy,  though  the  legatee  cannot  enter,  yet  this  court  will 
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convert  the  heir  at  law  into  a  trustee  for  the  legatee,  Tor  the 
purpose  of  charging  the  land  with  the  payment  of  the  legacy. 

"  Upon  a  full  examination  of  the  authorities,  therefore,  I 
am  satisfied  that  where  real  estate  is  devised  upon  condition 
to  pay  a  legacy,  or  with  a  direction  to  the  devisee  to  pay 
the  legacy  in  respect  to  the  estate  so  devised  to  him, 
and  because  that  real  estate  has  thus  been  devised,  such  real 
estate  is  in  equity  chargeable  with  the  payment  of  the  legacy, 
unless  there  is  something  in  the  will  to  rebut  the  legal  pre- 
sumption; or  from  which  it  can  be  inferred  that  the  testator 
intended  to  exempt  the  estate  devised  from  that  charge." 

In  our  opinion,  the  conditions  in  reference  to  the  wife  of 
the  testator  and  the  legacies  to  his  daughters  created  a 
charge  upon  the  lands  devised  to  William  Lindsey,  and  con- 
stituted conditions  subsequent 

But  a  condition  may  be  waived  by  one  who  has  a  right  to 
enforce  it,  and  a  forfeiture  may  be  saved  though  a  condition 
has  been  broken,  if  the  party  who  has  the  right  to  avail  him- 
self of  the  same  waives  this  right, -which  he  may  do  by  acts 
as  well  as  by  an  express  agreement.  2  Washb.  Real  Prop., 
3d  ed.,  pp.  15, 16;  Rush  v.  Rusk,  40  Ind. 83  ;  Dot  v.  Cassiday, 
9  Ind.  63 ;  S.  C,  13  Ind.  289. 

"  But  a  mere  silent  acquiescence  in,  or  parol  assent  to,  an 
act  which  has  constituted  a  breach  of  an  express  condition 
in  a  deed,  would  not  amount  to  a  waiver  of  a  right  of  for- 
feiture for  such  breach."  2  Washb.  Real  Prop.  16,  original 
paging;  1  Washb.  455. 

A  mere  indulgence  is  never  to  be  construed  into  a  waiver 
of  a  breach  of  a  condition.  Gray  v.  Blancltard,  8  Pick.  284; 
Jackson  v.  CrysUr,  1  Johns.  Cas.  125. 

It  is  well  settled  that  before  there  can  be  a  forfeiture  of 
an  estate  held  on  condition  subsequent,  there  must  be  a 
demand  on  the'part  of  the  person  entitled  to  insist  upon  its 
performance,  whether  the  condition  consists  in  the  payment 
of  money  or  the  performance  of  some  other  act,  and  a 
refusal  on  the  part  of  the  person  in  whom  the  title  is  vested. 

In  Bradstnttv.  Clark,  zx  Pick.  389, Henry  Bradstreet,  by. 
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his  will,  provided  for  several  legacies,  and  then  devised  to 
his  son  Nathaniel  the  reversion  of  his  real  estate  expectant 
at  the  death  of  his  wife,  together  with  alt  the  rest  residue, 
and  remainder  of  his  estate,  both  real  and  personal,  "on  con- 
dition that  he  pay  all  the  above  named  legacies  and  bequests 
according  to  the  true  intent  and  meaning  thereof."  He  made 
Nathaniel  his  sole  executor.  After  the  death  of  the  widow, 
Nathaniel  entered  and  held  the  land  until  his  death.  After 
the  death  of  Nathaniel,  his  widow  and  heirs  conveyed  to  the 
defendant,  in  fee,  with  warranty.  The  plaintiffs  were  chil- 
dren of  Henry,  the  testator.  Daniel  Bradstreet,  one  of  the 
plaintiffs,  was  a  legatee  under  the  will.  His  legacy  had  not 
been  paid,  nor  had  it  been  properly  demanded.  It  washeld 
that  the  estate  was  upon  a  condition  subsequent,  but  that 
there  was  no  forfeiture,  by  reason  of  the  non-payment  of 
the  legacy,  because  there  had  been  no  demand,  and  a 
demand  was  necessary  before  a  forfeiture. 

In  Merrifield  v.  Cobleigh,  4  Cush.  178,  it  was  held  that 
where  a  forfeiture  of  land  is  claimed  by  the  grantor  for  breach 
of  a  condition  subsequent  in  the  performance  of  which  he 
has  no  interest,  having  parted  with  the  estate  for  the  accom- 
modation of  which  It  is  created,  the  terms  of  the  condition 
are  to  be  construed  with  great  strictness. 

The  facts  of  the  case  were  these :  The  plaintiff  had  made 
a  deed  of  a  small  parcel  of  land,  with  a  house  thereon, 
reserving  to  himself  the  privilege  of  a  bridle  road  in  front  of 
the  house,  and  not  to  be  at  any  expense  in  supporting  a  fence 
around  the  land  conveyed,  and  whenever  the  grantee,  his 
heirs,  or  assigns  should  neglect  or  refuse  to  support  the  fence 
then  the  deed  to  be  void ;  and  subsequently  conveyed  the 
residue  to  one  who  removed  the  fence  without  replacing  it, 
and  conveyed  such  residue  to  the  grantor,  who  afterward 
entered  upon  the  small  parcel,  claiming  a  forfeiture  thereof 
for  breach  of  the  condition.  It  was  held,  that  the  condition, 
if  not  merely  personal,  being  designed  to  benefit  the  grantor, 
as  owner  of  the  residue  of  the  lot,  attached  to  such  residue, 
and  passed  to  the  grantee  thereof,  whose  removal  of  the  fence 
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was  an  extinquishment  or  waiver  of  the  condition,  which 
being  thus  determined,  could  not  be  revived  by  the  recon- 
veyance. And  the  reconveyance  having  been  in  mortgage, 
it  was  held,  further,  that  it  was  immaterial  in  this  respect, 
whether  the  removal  of  the  fence  took  place  before  or  after 
the  execution  of  the  mortgage.  It  was  held,  also,  that  until 
reasonable  notice  given  or  request  made,  and  neglect  or 
refusal  of  the  grantee  to  replace  the  fence,  there  was  no  neg- 
lect or  refusal  to  support  the  fence  within  the  terms  of  the 
condition. 

The  following  propositions  of  law  were  enunciated  in  Lud- 
Itnov.TfteN.  K,  etc.,  R.  R.  Co.,  I2£arb.440: 

The  effect  of  a  deed  of  land,  which  contains  a  condition  sub- 
sequent, is  to  vest  the  fee  simple  of  the  estate  in  the  grantee, 
subject  to  be  defeated  by  his  omission  to  perform  the  condi- 
tion. 

But  the  neglect  to  perform  the  condition  does  not,  ipso 
facto,  determine  the  estate,  but  only  exposes  it  to  be  defeated 
and  determined  at  the  election  of  the  grantor,  and  (in  case 
of  his  death)  his  heirs,  to  be  signified  by  some  act  equivalent 
to  a  re-entry  at  common  law. 

When  the  estate  has,  ipso  facto,  ceased,  by  operation  of  the 
condition,  it  cannot  be  revived  without  a  new  grant,  bat  a 
voidable  estate  may  be  confirmed,  and  thecondition  dispensed 
with. 

Conditions  subsequent  are  not  favored  in  law,  and  are  con* 
strued  strictly,  because  they  tend  to  destroy  estates. 

Cases  of  forfeiture  are  not  favored  in  law,  and  where  the 
forfeiture  is  once  waived,  the  court  will  not  assist  it 

The  case  of  NkoU  v.TheN.Y.Sr  Erie  R.  R.  Co.,  3  Kern. 
121,  is  much  like  the  last  case  above  cited. 

The  condition  was,  that  the  road  should  be  constructed  over 
the  land  within  the  time  limited  by  the  charter.  It  also 
appeared  that  the  grantor  had  conveyed  the  land,  so  that 
the  plaintiff  had  become  the  owner  in  fee. 

Parker,  J.,  on  page  131,  says:  "A  mere  failure  to  per- 
form  a  condition  subsequent  does  not  divest  the  estate.  The 
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grantor  or  his  heirs  may  not  choose  to  take  advantage  of  the 
breach,  and  until  they  do  so,  by  entry,  or  by  what  is  now 
made  by  statute  its  equivalent,  there  is  no  forfeiture  of  the 
estate." 

A  court  of  equity  will  never  lend  its  aid  to  divest  anestate 
for  the  breach  of  a  condition  subsequent.  4  Kent  Com.  150; 
Livingston  v.  Stickles,  8  Paige,  398. 

"  A  condition,  however,  defeats  the  estate  to  which  it  is 
annexed,  only  at  the  election  of  him  who  has  the  right  to 
enforce  it  Notwithstanding  its  breach,  the  estate,  if  a  free- 
hold, can  only  be  defeated  by  an  entry  made,  and,  until  that 
is  done,  it  loses  none  of  its  original  qualities  or  incidents.'* 
2  Washb.  Real.  Prop.   10,  3d  ed. 

The  same  learned  author,  oh  page  13,  says:  "But  nothing 
short  of  an  actual  entry  will  serve  to  defeat  an  estate  upon  a 
condition  which  has  been  broken.  It  cannot  be  done  by 
action,  for  when  the  grantor  conveyed  his  estate  he  parted 
with  the  seizin,  which  he  can  only  regain  by  an  entry  made." 

By  statute  in  some  of  the  states,  actual  entry  is  dispensed 
with,  and  since  conveyance  by  actual  seizin  is  no  longer 
necessary,  probably  actual  entry  is  no  longer  necessary  here. 
But  notice,  by  the  party  entitled  to  re-enter  for  condition 
broken,  of  his  intention  to  insist  upon  it,  or  some  act  indi- 
cating an  intention  to  insist  upon  it,  certainly  is  necessary  to 
make  the  person  in  possession  under  the  grant  or  devise  a 
trespasser,  or  subject  him  to  an  action. 

It  was  held  in  Cross  v.  Canon,  8  Blackf.  138,  that  if  land 
be  conveyed  in  fee  simple  on  condition  subsequent,  and  the 
condition  be  not  performed,  the  estate  may  be  defeated  by 
the  entry  of  the  grantor  or  his  heirs,  but  until  such  entry, 
the  grantee  or  his  heirs  will  hold  the  land. 

It  was  held  in  Thompson  v.  Thompson,  9  Ind.  323,  that  an 
estate  upon  condition  subsequent  does  not  revert  until  entry 
for  condition  broken. 

To  the  same  effect  is  the  case  of  Boone  v.  Tipton,  15  Ind. 
2JO.  There,  the  estate  was  conveyed  upon  condition  that 
the  grantee  would  support  Hannah  Brown  during  her  life. 
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It  was  held,  she  waived  performance  of  the  condition  by 
refusing  to  receive  aid. 

There  is  a  wide  and  clearly  defined  distinction  between 
a  condition  and  a  conditional  limitation.  '  In  the  case  of 
ftvfrietors  of  the  Cliureh  in  Brattle  Square  v.  Grant,  3  Gray, 
142,  it  is  said  :  "  A  condition,  followed  by  a  limitation  over 
to  a  third  person  in  case  the  condition  be  not  fulfilled,  or 
there  be  a  breach  of  it,  is  termed  a  conditional  limitation. 
A  condition  determines  an  estate  after  breach,  upon  entry  or 
claim  by  the  grantor  or  his  heirs,  or  the  heirs  of  the  devisor. 
A  limitation  marks  the  period  which  determines  the  estate, 
without  any  act  on  the  part  of  him  who  has  the  next  expect- 
ant interest  Upon  the  happening  of  the  prescribed  con- 
tingency, the  estate  first  limited  comes  at  once  to  an  end,  and 
the  subsequent  estate  arises." 

In  the  above  case  will  be  found  a  full,  accurate,  and  learned 
discussion  of  the  various  distinctions  between  conditions  and 
conditional  limitations. 

It  does  not  appear  from  the  record,  in  the  present  case, 
that  any  demand  was  made  upon  the  devisee,  William  I.ind- 
sey,  to  either  pay  the  legacies  to  his  two  sisters,  or  perform 
the  conditions  imposed  in  reference  to  remaining  upon  the 
farm  and  providing  for  his  mother.  Nor  does  it  appear  that 
any  act  has  been  performed  to  determine  the  estate  created 
by  the  will.  The  devise  vested  in  the  devisee  an  estate  in 
fee.  There  having  been  no  entry  for  condition  broken  or 
anything  equivalent  to  such  entry,  and  there  having  been  no 
demand  and  refusal  to  perform  such  conditions,  such  estate 
remains  in  the  devisee. 

It  results  from  what  has  been  said  that  the  appellant  is  not 
entitled  to  partition  of  such  lands,  and  that  the  court  com- 
mitted no  error  in  sustaining  the  demurrer  to  the  reply. 

The  judgment  is  affirmed,  with  costs. 
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Trogdeh  et  aj_  v.  Deckard. 

Malicious  r*osBcuTion.— PratatU  Oauti.—Pluidmg.—1n  an  action  for  mafi- 
dUH  prosecution,  the  plaintiff  must  nrer  and  pror*  a  want  of  probable  cans*  ; 
/  consequently,  facta  showing  probable  came  may  be  given  In  evidence  under 
the  genera]  denial,  and,  the  general  denial  being  pleaded,  it  is  not  error  to  sot- 
tain  a  demurrer  to  a  special  answer  alleging  the  existence  of  probable  cause 
for  the  prosecution. 

Bin,  OF  Exceptions. — Deposition* — Ob  overruling  *  motion  to  snppms  depo- 
sit] cats,  the  clerk  noted  an  exception  to  the  ruling  on  the  order  book. 

JIclJ,  that  this  was  insufficient ;  to  present  the  question  to  the  Supreme  Court, 
it  wax  necessary  to  embody  the  ruling  below  in  a  bill  of  exceptions. 

Practice. —  Objections  to  Evidence. — Where  die  admission  of  certain  evidence 
is  objected  to  on  the  trial,  the  ground  of  objection  must  be  stated,  or  it  will 
not  be  consideied  on  appeal. 

Sake. — InitruetUni. — Instructions  copied  by  the  cleric  into  the  transcript  win 
not  be  considered  by  the  Supreme  Court  on  appeal,  when  the  record  fails  to 
show  that  they  were  excepted  to. 

From  the  Monroe  Circuit  Court. 

P.  A.  Parks  and  G.  W.  Friedlty,  for  appellants. 

7.  W.  Buskirk,  £.  K.  MUUn,  and  L.  L.  Norton,  for  appel- 
lee. 

Downey,  J. — The  appellee  sued  Robert  M.  Galloway, 
William  A.  Meadows,  and  the  appellants,  alleging  in  his 
amended  complaint,  that  on  the  27th  day  of  January,  1871% 
at  the  city  of  Indianapolis,  Indiana,  the  defendants  contriv- 
ing and  maliciously  intending  to  injure  the  plaintiff  in  his 
good  reputation,  appeared  before  Fred.  Knefler,  a  Commis- 
sioner of  the  United  States  for  the  State  of  Indiana,  and 
without  any  reasonable  or  probable  cause  whatever,  charged 
the  plaintiff  with  having  distilled,  without  a  license  from  the 
government  of  the  United  States,  and  without  having  given 
to  said  government  the  bond  required  by  the  laws  thereof, 
and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatever,  procured  said  commissioner  to  grant  a  war- 
rant for  the  arrest  of  the  plaintiff  upon  said  charge ;  that 
said  commissioner  issued  said  warrant,  and  the  plaintiff  was 
arrested  and  imprisoned  under  the  same  for  four  days,  and 
'was  obliged  to  and  actually  did  give  bail  in  the  sum  of  one 
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thousand  dollars ;  that  afterward,  the  plaintiff  having  been 
examined  before  the  said  commissioner  for  the  said  supposed 
crime,  the  said  commissioner  adjudged  him  not  guilty 
thereof,  and  fully  acquitted  him  of  the  same;  and  that  since 
that  time  the  defendants  have  not  prosecuted  said  charge,, 
but  have  abandoned  the  same ;  that  by  reason  of  the  premises  ' 
.  the  plaintiff  was  injured  in  his  person  and  prevented  from 
attending  to  his  business,  and  was  compelled  to  pay  two 
hundred  dollars  counsel  fees  in  defending  himself,  and  one 
hundred  dollars  in  obtaining  bail  and  procuring  witnesses 
and  preparing  his  defence;  to  his  damage  five  thousand 
dollars,  etc. 

The  original  complaint  was  against  Galloway  and  Meadows' 
only,  and  the  appellants  were  made  defendants  by  the 
amended  complaint,  which  we  have  set  forth. 

Answers  by  Galloway  and  Meadows,  and  then  a  separate- 
answer,  consisting  of  the  general  denial  and  a  special  para- 
graph, by  the  appellants,  were  filed.  A  demurrer  to  the 
second  paragraph  of  the  answer  of  the  appellants  was  filed 
by  the  plaintiff,  and  sustained  by  the  court 

Upon  the  completion  of  the  issues,  there  was  a  trial  by  a. 
jury,  a  verdict  for  the  plaintiff,  a  motion  by  the  defendants 
Stafford  and  Trogden  for  a  new  trial  overruled,  and  judg- 
ment for  the  amount  of  the  verdict  in  favor  of  the  plaintiff. 

Stafford  and  Trogden  alone  appeal,  and  they  have  assigned 
several  errors.  Some  of  them  are,  however,  only  reasons 
for  which,  if  well  founded,  a  new  trial  might  have  been 
granted,  and  need  not  be  particularly  noticed  as  assignments 
of  error.  There  are  but  two  errors  properly  assigned.  They 
are  the  sustaining  of  the  demurrer  to  the  second  paragraph 
of  the  answer  of  the  appellants,  and  the  refusal  to  grant  a 
new  trial  on  their  motion. 

The  assignment  calling  in  question  the  action  of  the  court 
on  the  demurrer  to  the  second  paragraph  of  the  answer  of 
the  appellants  appears  to  have  been  made  after  the  other 
assignments.  It  is  written  on  the  margin  of  the  page,  and 
is  wholly  ignored  in  the  briefs  of  counsel.    In  enumerating 
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the  errors  assigned,  counsel  for  the  appellants  do  not  mention 
this  one.  Perhaps  we  ought  not,  under  these  circumstances, 
to  consider  the  sufficiency  of  the  second  paragraph  of  the 
answer.     But  the  question  is  easily  disposed  of. 

The  second  paragraph  of  the  answer  was  designed  to  show 
that  there  was  probable  cause  for  the  prosecution.  This  may 
be  shown  under  the  general  denial.  The  plaintiff  in  such 
actions  is  bound,  in  the  first  instance,  in  order  to  make  out 
his  case,  to  show  that  there  was  not  probable  cause,  and 
clearly  the  defendant  may  meet  this  evidence  with  evi- 
dence on  his  part  that  there  was  probable  cause.  Cum- 
tnings  v.  Parks,  2  Ind.  148;  Brown  v.  Connelly,  5  BlackC 
390.  As  the  facts  showing  probable  cause  may  be  proved 
tinder  the  general  denial,  it  was  not  error  to  sustain  the 
demurrer  to  the  second  paragraph  of  the  answer,, setting  up 
facta  designed  to  show  probable  cause.  Wolf  v.  SchoJUld, 
38  Ind.  175.  It  follows,  that  in  an  action  for  malicious  pros- 
ecution, although  the  defendant  may  plead  specially  the  facta 
showing  probable  cause,  the  action  of  the  court  in 
striking  out  such  answer,  or  sustaining  a  demurrer  thereto, 
when  the  general  denial  is  in,  cannot  be  assigned  as  an  avail- 
able error. 

It  remains  to  consider  the  questions  relied  upon  by  coun- 
sel for  the  appellants  in  their  brief,  arising  under  the  motion 
for  a  new  trial. 

The  first  of  these  questions  discussed  is  the  refusal  of  the 
court,  on  motion  of  the  defendants,  to  suppress  the  deposi- 
tions of  Thomas  M.  Browne  and  Fred.  Knefler,  witnesses 
on  behalf  of  the  plaintiff,  and  certain  parts  of  such  deposi- 
tions. There  was  a  written  motion  filed,  specifying  the 
objections  to  the  depositions  relied  upon  by  the  defendants, 
and  upon  the  overruling  of  this  motion  there  was  an  excep- 
tion noted  by  the  clerk,  but  no  bill  of  exceptions  was  filed 
reserving  the  question.  This  action  of  the  court  is  not 
shown  by  the  general  bill  of  exceptions,  nor  by  any  bill  of 
exceptions.  In  our  opinion,  the  question  is  not  presented, 
without  a  bill,  of  exceptions. 
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The  next  reason  for  a  new  trial  was,  that  the  court  erred 
in  permitting  the  record 'of  Fred.  Knefler,  United  States 
Commissioner,  in  a  case  wherein  the  United  States  was 
plaintiff,  and  said  Jesse  Deckard  and  David  Stewart  and 
John  W.  Stewart  were  defendants,  to  be  read  in  evidence, 
without  a  proper  certificate  from  said  commissioner  showing 
that  the  same  was  a  full,  true,  and  complete  transcript  of  all 
the  proceedings  in  said  cause.  Turning  to  the  bill  of  excep- 
tions, we  do  not  find  that  any  such  objection  was  urged 
against  the  admissibility  of  the  document  in  evidence.  There 
was  no  objection  made,  in  which  the  ground  of  objection 
was  stated.  This  was  necessary  in  order  to  present  to  us 
any  question  upon  the  ruling  of  the  circuit  court.  It  is  not 
enough  that  the  objection  is  pointed  out  in  the  motion  for  a 
new  trial.  It  must  be  pointed  out  at  the  time  the  evidence 
is  offered.  Harvey  v.  T/te  State,  40  Ind.  516,  is  exactly  in 
point.  See,  also,  Temple  v.  Aders,  38  Ind.  506,  and  cases 
there  cited. 

It  was  stated  lastly,  as  a  reason  for  a  new  trial,  that  the 
court  erred  in  instructing  the  jury,  that  in  order  to  sustain 
their  answer  of  justification,  the  defendants  must  prove  the 
plaintiff's  guilt  beyond  a  reasonable  doubt 

Several  instructions  are  copied  by  the  clerk  into  the  tran- 
script, but  they  are  not  signed  by  the  j  udge  or  copied  into  any 
bill  of  exceptions,  nor  are  there  any  exceptions  to  the  giving 
of  any  of  them.  To  state  in  the  motion  for  a  new  trial,  that 
the  court  erred  in  the  giving  of  an  instruction  to  the  jury, 
where  the  record  shows  no  exception  to  the  giving  of  the 
instruction,  presents  no  question  for  decision  by  this  court 
Emmons  v.  Newman,  38  Ind.  372 ;  The  yeffersonviUe,  Mad- 
ison, and  Indianapolis  R.  R.  Co,  v.  Cox,  37  Ind.  325.  y' 

The  judgment  is  affirmed,  with  costs.  „' 

Buskire,  J.,  was  absent. 
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PRACTICE. — Judgment.  Exception  to  ^-Assignment  of  Error.— Whoa  tbeT* 
has  been  no  exception  taken  to  the  foim  of  ■  judgment,  or  an;  motion  made 
to  change  or  modify  il,  no  question  if  presented  on  appeal  by  an  »«tignmftit 
of  error  in  the  judgment. 

VENDOR  AND  Purchaser.— Landlord  end  Tenant. -Pent.— Where  pos- 
session of  land  is  taken  under  ■  contract  of  purchase,  the  relation  of  land- 
lord and  tenant  does  not  exist,  and  the  vendee  is  not  liable  for  rent. 

Same. —  Tender. — Specific  Performance. — The  doctrine  that  a  strict  and  uncon- 
ditional tender  followed  by  bringing  the  money  into  court  is  necessuy,  in  order- 
that  the  tender  mar  kc  regarded  at  a  payment  at  the  time,  hat  no  application 
to  the  tender  required  before  an  action  for  specific  performance  of  a  contract- 
for  the  sale  of  teal  estate. 

Same. — In  an  action  for  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  it  b  sufficient  to  plead  a  tender  and  offer  to  bring  the  ptaxtee-rmmey 
into  court,  for  the  use  of  the  vendor,  whenever  the  amount  shall  be  liquidated, 
and  the  decree  shall  be  rendered  for  the  performance. 

Statute  OF  Frauds. — Pleadings— Practice.— Where  upon  the  face  of  a  plead- 
ing based  upon  a  contract,  it  is  shown  that  it  was  a  parol  contract,  the  ques- 
tion whether  it  was  within  the  statute  of  frauds  may  be  raised  by  demurrer  or 
motion  in  arrest  of  judgment. 

Sake. —  Vender  and  Purchaser. — Specific  Performance. — Where  a  contract  for 
the  sale  of  land  was  made  in  the  year  1865,  and  then  possession  was  taken  by 
the  purchaser  under  and  pursuant  to  the  contract,  and  lasting  and  valuable 
improvements  were  made  by  bun,  and  the  purchase-money  was  to  be  paid  in 
December  of  the  year  1867,  and  the  deed  was  to  be  made  on  demand  after 
the  payment  of  the  purchase-money,  and,  accordingly,  the  money  was  paid 
and  a  deed  was  demanded; 

Held,  that  although  the  contract  could  not  be  performed  within  one  year  from 
the  making  thereof,  it  was  without  the  statute  of  frauds,  and  specific  perform- 
ance could  be  enforced. 

SAKE. — Agreements  Concerning  Lands. — The  fifth  subdivision  of  the  first  sec- 
tion of  the  statute  of  frauds  (t  G.  &  H.  348,  349.  3&o),  which  declares  that 
no  action  shall  be  brought  "  upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof,  unless  the  promise,  contract  or 
agreement,  upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  by  some  person  thereunto  by  him  lawfully  authorized,  except- 
ing, however,  leases  not  exceeding  the  term  of  three  years,"  does  not  extend 
to  agreements  concerning  lands. 

Pleading. — Demurrer. — Where  to  an  answer  alleging  affirmative  matter  and 
prayinjfor  specific  relief  a  demurrer  was  filed  on  the  ground  that  the  answer 
did  not  state  facts  sufficient  to  constitute  "  a  defence  to  the  notion ;" 

Held,  that  the  demurrer  was  sufficiently  formal. 
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PRACTICE.— ilrm/  if  Judgmmt. — A  motion  in  inert  of  judgment  need  net 
be  in  writing  or  point  out  the  ground  upon  -which  it  is  bated. 

From  the  Boone  Circuit  Court 
I     y.  M.  Cowan  and  T.  Patterson,  for  appellant  \ 

A.  J.  Boone  and  R.  W.  Harrison,  for  appellee. 

Buskirk,  J. — The  appellant  instituted  this  action  before  a 
justice  of  the  peace,  to  recover  from  the  appellee  for  the 
use  and  occupation  of  a  tract  of  land  described  in  the  com- 
plaint. 

The  appellee  appeared  and  filed  an  answer,  in  which  he 
alleged,  in  substance,  that  in  the  year  1865,  he  and  the 
appellant  entered  into  a  parol  contract,  whereby  the  appel- 
lant agreed,  in  consideration  of  the  fact  that  the  appellee 
had  married  the  daughter  of  appellant  and  the  agreement  to 
pay  the  appellant  in  the  month  of  December,  1867,  the  sum 
of  five  hundred  dollars,  to  sell  and  convey  the  said  prem- 
ises to  the  appellee,  upon  the  payment  of  said  sum  of  money 
and  a  demand  for  a  deed ;  that  under  and  in  pursuance  of 
said  executory  contract,  the  appellee  was  placed  in  the  pos- 
session of  the  said  premises;  that  he-had  made  lasting  and 
valuable  improvements  thereon,  by  clearing,  fencing,  etc. ; 
that  on  the  31st  day  of  December,  1867,  he  tendered  to  the 
appellant  the  said  sum  of  five  hundred  dollars  and  demanded 
a  deed  for  such  land,  which  the  appellant  failed  and  refused 
to  make ;  that  he  has  continued  to  hold  the  said  premises 
by  virtue  of  said  contract  of  purchase,  and  so  continues  to 
bold  the  same ;  that  he  oners'  to  bring  the  said  money  into 
a  court  of  competent  jurisdiction,  for  the  use  of  the  appel- 
lant, and  asks  that  the  cause  be  certified  to  the  circuit  court 
for  adjudication. 

The  cause  was  certified  to  the  circuit  court,  and  in  that 
court  the  appellee,  on  leave  taken,  amended  his  answer  by 
demanding  a  decree  for  the  specific  performance  of  said  con- 
tract 

The  appellee  also  on  leave  filed  an  additional  paragraph. 
Vox.  XLV.— 37 
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of  answer,  but  as  we  think  it  only  amounted  to  an  argumen- 
tative denial,  we  shall  take  no  further  notice  thereof. 

A  demurrer  was  overruled  to  the  second  paragraph  of  the 
answer,  and  the  appellant  excepted. 

A  reply  was  filed.  The  cause  was  submitted  to  a  jury  for 
trial,  who  returned  a  general  verdict  in  favor  of  the  appellee 
and  answers  to  interrogatories  submitted. 

The  appellant  moved  in  arrest  of  any  judgment  upon  the 
second  and  third  paragraphs  of  the  answer  other  than  for 
costs,  which  motion  was  overruled,  and  appellant  excepted. 

Three  errors  are  relied  upon  by  appellant  for  the  reversal 
of  the  judgment,  and  all  others  are  expressly  waived. 

The  errors  relied  on  are : 

1.  In  overruling  the  demurrer  to  the  second  and  third 
paragraphs  of  the  answer. 

2.  In  overruling  the  motion  in  arrest  of  judgment. 

3.  In  decreeing  a  specific  performance  of  the  contract  and 
in  ordering  a  deed  to  lie  made  to  the  appellee  for  the  lands 
in  dispute. 

The  first  and  second  assignments  of  error  present  the 
same  questions.  The  third  presents  no  question,  because 
there  was  no  exception  to  the  form  of  the  judgment,  nor  any 
motion  to  change  or  modify  the  same.  Smith  v.  Dodds,  35 
Ind.  452. 

We  regard  the  second  paragraph  of  the  answer  in  the 
nature  of  a  cross  complaint,  and  the  real  question  in  the  case 
is,  whether  the  facts  stated  therein  were  sufficient  to  defeat 
the  action  of  the  plaintiff  and  to  entitle  the  appellee  to  a 
specific  performance  of  the  contract 

The  first  objection  urged  to  the  answer  is,  that  it  will  not 
defeat  the  right  of  the  plaintiff  to  recover  for  the  rent  of 
t868,  because  the  answer  only  shows  that  the  appellee 
retained  possession  of  the  land  under  the  contract  of  pur- 
chase up  to  and  including  the  year  1867.  The  objection  is" 
not  well  taken.  We  think  it  sufficiently  appears  from  the 
cross  complaint  that  the  appellee  took  possession  under  the 
contract  of  purchase,  and  that  by  virtue  of  such  contract  he 
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was  in  possession  when  the  action  was  brought  This  shows 
that  the  relation  of  landlord  and  tenant  never  existed  between 
the  parties,  and  that  consequently  the  appellee  could  not  be 
liable  for  rent. 

The  second  objection  is,  that  there  was  not  a  sufficient 
tender  of  the  five  hundred  dollars.  It  is  conceded  that  the 
appellee,  on  the  31st  day  of  December,  1867,  tendered  the 
five  hundred  dollars  and  demanded  a  deed,  but  it  is  insisted 
that  the  cross  complaint  does  not  show  that  he  continued 
ready  at  all  times  to  pay  the  money. 

In  a  suit  for  specific  performance,  where  money  is  due 
from  the  plaintiff,  it  is  sufficient  for  him  to  offer  in  his  com- 
plaint to  bring  it  into  court,  whenever  the  sum  shall  be 
ascertained  and  he  has  a  decree  for  performance.  Hunter  v. 
Bales,  24  Ind.  299;  Irvin  v.  Gregory,  13  Gray,  215 ;  Lynch 
V.  Jennings,  43  Ind.  276. 

In  the  present  case,  the  money  was  tendered  within  the 
time  specified  in  the  contract,  but  was  refused.  The  appel- 
lee in  his  cross  complaint  offers  to  bring  the  money  into 
court  for  the  use  of  the  appellant. 

A  strict  tender,  followed  by  bringing  the  money  into  court, 
is  regarded  as  a  payment  at  the  time ;  and  the  person  plead- 
ing it  cannot  withdraw  the  money  so  deposited,  whether  the 
verdict  be  for  the  same  or  a  greater  amount  than  the  sum 
tendered ;  but  the  same  must  be  paid  to  the  plaintiff.  Reed 
v.  Armstrong,  18  Ind.  446.  But  the  doctrine  in  reference  to 
a  strict  and  unconditional  tender  has  no  application  to  a  con- 
ditional tender,  such  as  is  required  in  an  action  for  a  specific 
performance.  Lynch  v.  Jennings,  supra. 
The  objection  is  not  tenable. 

It  is,  in  the  third  place,  contended  that  the  parol  contract 
set  forth  in  the  cross  complaint,  and  upon  which  recovery 
was  had,  is  void  under  the  statute  of  frauds ;  not  on  account 
of  its  being  a  contract  for  the  sale  of  lands,  but  because  it 
was  a  contract  not  to  be  performed  within  a  year  from  the 
time  of  making  the  same. 
It  is  very  earnestly  insisted  by  counsel  for  appellee  that 
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no  question  as  to  the  statute  of  frauds  arises  in  the  record, 
because  the  statute  was  not  pleaded. 

On  the  other  hand,  it  is  claimed  that  as  the  cross  com* 
plaint  showed  that  the  contract  was  by  parol  and  was  not  to 
be  performed  within  a  year,  the  question  was  raised  both 
by  demurrer  and  by  motion  in  arrest  of  judgment 

A  contract  within  the  statute  of  frauds  is  not  illegal,  but 
only  not  capable  of  being  enforced  without  a  writing.  The 
question,  therefore,  must  be  raised  by  demurrer,  by  plea  of 
the  general  issue,  by  answer,  or  by  a  special  plea  in  bar, 
and  if  not  raised  in  one  of  these  modes  it  will  be  regarded 
as  waived.  The  contract  not  being  illegal,  the  courts  will 
never  interpose  the  statute,  but  it  must  be  taken  advantage 
of  by  demurrer,  answer,  or  motion  in  arrest  of  judgment 
Browne  Stat,  of  Frauds,  484,  sec.  508. 

Browne,  in  section  513,  says:  "We  have  already  seen  that 
it  is  open  to  the  defendant,  if  not  his  only  proper  course,  to 
demur  where  the  plaintiff  expressly  states  that  the  agree- 
ment rests  in  parol.  Where  he  does  not  by  his  allegations 
disclose  whether  it  is  in  writing  or  not,  the  defendant  may 
deny  that  it  is  in  writing  and  insist  upon  the  statute  by  his 
plea  or  answer." 

In  Harper  v.  Miller,  27  Ind.  277,  it  was  said  by  this  court, 
that  "  it  was  a  well  settled  rule  of  pleading  at  common  law, 
that  where  the  contract  must  have  been  in  writing  under  the 
statute  of  frauds,  it  was  not  necessary  to  show  that  fact  in 
the  declaration.  1  Chit.  PI.  222.  The  statute  of  frauds 
applies  to  the  evidence,  and  not  the  pleadings.  Mills  v. 
Kuykmdall,  2  Blackf.  47,  and  note  2;  Miller  v.  Upton,  6 
Ind.  53.  But  under  our  code,  if  the  contract  be  in  writing, 
a  copy  of  it  must  be  Bled  with  the  complaint,  and  if  it  is  not 
alleged  to  be  in  writing,  and  no  such  copy  is  filed  with  the 
complaint,  the  presumption  arises  that  the  contract  declared 
on  is  not  a  '  written  one,  and  if  the  contract  is  such  as  is 
required  by  the  statute  of  frauds  to  be  in  writing,  the  objec- 
tion may  be  taken  by  demurrer." 

The  ruling  in  the  above  case  has  been  adhered  to  in  sev- 
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eral  subsequent  cases.  Flenner  v.  Flentur,  29  Ind.  564; 
Lhtesey  v.  Lioesey,  30  Ind.  398;  Musselman  v.  Kent,  33  lad. 
457- 

The  case  of  Livesey  v.  IJvesey,  supra,  is  relied  upon  by 
counsel  for  appellee  to  show  that  the  statute  of  frauds  had 
been  waived  by  the  appellant  We  do  not  think  that  case 
supports  the  position  assumed.  It  is  said  in  that  case,  that 
"  the  question  should  have  been  presented  on  demurrer  in 
the  circuit  court  before  answer." 

The  following  passage  is  relied  upon :  "  It  is  competent 
for  a  defendant  to  waive  the  requirements  of  the  statute  of 
frauds.  If,  for  instance,  he  admits  the  parol  agreement, 
without  insisting  on  the  statute,  the  court  will  decree  a  spe- 
cific performance,  upon  the  ground  that  the  defendant  has 
thereby  renounced  the  benefit  of  the  statute.  Story  Eq.  PI., 
sec.  763  ;  Cosine  v.  Graham,  2  Paige  Ch.  177." 

But  the  very  next  paragraph  of  the  opinion  very  clearly 
shows  that  there  has  been  no  waiver  of  the  statute  in  the 
case  under  consideration.  It  is  said :  "  It  is  true  that  the 
objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  is  not  waived  by  a  failure  to 
demur ;  but  a  motion  in  arrest  of  judgment  in  the  court 
below,  or  an  assignment  of  that  error"  (i.  e.,  that  the  com- 
plaint does  not  state  facts  sufficient)  "in  this  court,  is  nec- 
essary to  raise  the  question.  There  is  no  such  assignment 
of  error  in  the  case  at  bar." 

It  is  urged  that  the  question  does  not  arise  on  demurrer, 
because  it  was  assigned  for  ground  of  demurrer  that  the 
second  paragraph  of  the  answer  did  not  state  facts  sufficient 
to  constitute  a  defence,  when  it  should  have  been  that  it  did 
not  state  facts  sufficient  to  entitle  the  party  to  the  specific 
relief  prayed  for.  The  objection  is  too  technical  to  receive 
the  approval  of  this  court. 

It  is  next  insisted  that  the  motion  in  arrest  of  judgment 
was  defective,  because  it  failed  to  point  out  any  objection  to 
the  second  and  third  paragraphs  of  theanswer.  The  motion, 
omitting  tho  formal  parts,  was  as  follows:  _"The  plaintiff 
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moves  the  court  in  arrest  of  any  judgment  or  decree  in  favor 
of  defendant  upon  die  second  or  third  paragraphs  of 
answer,  other  than  judgment  for  costs." 

A  motion  in  arrest  of  judgment  need  not  be  in  writing; 
nor  need  it  point  out  the  ground  upon  which  it  is  based. 

We  proceed  to  inquire  whether  the  contract  set  up  in  the 
cross  complaint  is  within  the  statute  of  frauds. 

The  first  section  of  our  statute  of  frauds  provides  that  no 
action  shall  be  brought  in  any  of  the  following  cases : 

"  First  To  charge  an  executor  or  administrator,  upon 
any  special  promise,  to  answer  damages  out  of  his  own 
estate;  or, 

"Second.  To  charge  any  person,  upon  any  special  prom- 
ise, to  answer  for  the  debt,  default,  or  miscarriage  of  another; 
or, 

"  Third.  To  charge  any  person,  upon  any  agreement  or 
promise,  made  in  consideration  of  marriage ;  or, 

"  Fourth.  Upon  any  contract  for  the  sale  of  lands ;  or, 

*  Fifth.  Upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof,  unless  the  prom- 
ise, contract  or  agreement,  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
by  some  person  thereunto  by  him  lawfully  authorized; 
excepting,  however,  leases  not  exceeding  the  term  of  three 
years."     I  G.  &  H.  348-49-50. 

The  first  four  clauses  relate  to  the  subject-matter  of  the 
contract;  while  the  fifth  relates  to  the  period  of  the  per- 
formance of  the  contract. 

The  first  question  is,  whether  the  contract  was  to  be  per- 
formed within  one  year  from  the  making  thereof. 

That  portion  of  the  cross  complaint  which  sets  up  the 
contract  is  as  follows : 

"The  defendant  for  further  answer  to  the  plaintiff's  complaint 

says,  on  or  about day  of ,  1865,  the  plaintiff  pro- 

jtoted  that,  in  consideration  that  the  defendant  had  before 
that  time  intermarried  with  the  daughter  of  the  plaintiff,  and 
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the  further  consideration  that  the  defendant  would,  in  the 
month  of  December,  1867,  pay  to  the  said  plaintiff  the  sum 
of  five  hundred  dollars  in  lawful  money,  he  would  sell  to 
the  defendant  the  real  estate  mentioned  and  described  in  the 
plaintiff's  complaint,  and  orally  agreed  that  upon  demand 
the  said  plaintiff  would  make,  execute,  and  deliver,  or  cause 
to  be  made,  executed,  and  delivered,  to  the  said  defendant,  a 
good  and  sufficient  deed  of  conveyance,  so  as  to  convey  the 
title  in  fee  in  and  to  said  tract  of  land  to  the  defendant  and 
bis  heirs,  free  from  all  incumbrance ;  that  the  defendant 
accepted  the  said  proposition  and  orally  promised  to  pay 
the  said  sum  of  five  hundred  dollars  as  aforesaid,  and  imme- 
diately, on  the day  of  September,  in  the  year  last  afore- 
said, was  put'in  possession  of  said  land  and  appurtenances 
by  the  said  plaintiff  pursuant  to  said  contract,"  etc. 

The  complaint  then  alleges  the  making  of  lasting  and  val- 
uable improvements,  the  tender  of  the  said  sum  of  five  hun- 
dred dollars  on  the  31st  day  of  December,  1867,  the  demand 
for  a  deed,  the  refusal  of  the  plaintiff  to  make  the  deed, 
and  the  continued  possession  of  the  said  land  under  the  said 
contract. 

The  contract  was  made  in  1865,  and  possession  was  then 
taken  of  the  land.  The  purchase-money  was  to  be  paid  in 
the  month  of  December,  1867.  The  deed  was  to  be 
made  upon  demand,  but  we  think  the  fair  construction  of; 
the  contract  is,  that  the  deed  was  to  be  made  on  demand 
after  the  payment  of  the  purchase-money.  The  contract 
then  could  not  be  legally  performed  before  the  month  of 
December,  1867,  which  was  more  than  one  year  from  the  - 
making  thereof.  The  vendor  was  not  bound  to  receive  the 
money  before  the  time  agreed  upon  for  the  payment,  nor 
was  the  appellee  entitled  to  a  deed  until  he  had  paid  the  pur- 
chase-money and  demanded  a  deed.  It  is  quite  obvious 
that  the  contract  did  not  admit  of  a  valid  execution  within  the 
space  of  a  year  from  the  making.  Lowerv.  Winters,  7  Cow.  263. 

As  to  the  kind  of  contracts  intended  in  the  clause  under 
consideration,  Browne  says: 


584  SUPREME  COURT  OF  INDIANA. 

Fill  v.  Hueltigg. 

"The  result  seems  to  be  that  the  statute  does  not  mean 
to  include  an  agreement  which  is  simply  not  likely  to  be 
performed,  nor  yet  one  which  is  simply  not  expected  to  be 
performed,  but  that  it  means  to  include  any  agreement 
which,  fairly  and  reasonably  interpreted,  does  not  admit  of  a 
valid-  execution  within  the  space  of  a  year  from  die  mak- 
ing."   Sec.  273,  p.  277. 

We  have  examined  the  following  authorities,  and  find  that 
they  fully  sustain  the  doctrine  laid  down  by  Browne  in  the 
above  quotation:  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722; 
Giraud  v.  Richmond,  2  C.  B.  835  ;  Sweet  v.  Lee,  3  Man.  & 
G.  45  2 ;  Souch  v.  Strawbridge,  2  C.  B.  808  ;  Boy  dell  v.  Drum- 
mend,  1 1  East,  142 ;  Wain  v.  Warlters,  5  East,  10 ;  Saun- 
ders v.  Wakefield,  4  B.  &  Aid.  595 ;  1  Saund.  Wms.  Ed. 
211;  1  Smith  Lead.  Cas.  432,  notes  to  Peter  v.  Compton; 
King  v.  Welcome,  5  Gray,  41 ;  Drvmrnondv.  Bumil,  1 3  Wend, 
307 ;  SkuU  v.  Dorr,  5  Wend.  202 ;  Squire  v.  Whipple,  1  Vt 
69;  Tuttle  v.  Swett,  31  Maine,  555 ;  Hill  v.  Hooper,  1  Gray, 
131 ;  Holloway  v.  Hampton,  4  B.  Mon.  415  ;  Keelson  v.  Sam- 
borne,  2  N.  H.  413;  yohnsoHv.  Watson,  1  Ga.  348;  Rake's 
Adm'rv.  Pope,  7  Ala.  161 ;  Suggett's Adm'rv.  Cason's  Adm'r, 
26  Mo.  221  ;  EUicottv.  Turner,  4  Md.  476;  Piercev.  Palme's 
Estate,  28  Vt  34;  Lockwood  v.  Barnes,  3  Hill  N.  Y.  128; 
Broadwellv.  Gttman,  2  Denio,  87  ;  Thomas  v.  Dickinson,  14 
Barb.  90 ;  King  v.  Brown,  2  Hill  N.  Y.  483  ;  Parker  v.  Wells, 
6  Whart  153;  Adams  v.  Townsend,  I  Met  483;  Thompson 
v.  Gould,  20  Pick.  134;  Lane  v.  Shackford,  5  N.  H.  130; 
Kidder  v.  Hunt,  1  Pick.  328 ;  Herein  v.  Butters,  20  Maine, 
119;  Norton  v.  Preston,  15  Me.  14;  Ham  v.  Goodrich,  37  N. 
H.  185;   Wilson  v.  Ray,  13  Ind.  I. 

It  is  admitted  by  counsel  for  appellant  that  the  contract 
for  the  purchase  of  the  land  was  taken  out  of  the  operation 
of  the  fourth  clause  of  our  statute  of  frauds  by  acts  of  part 
performance,  but  it  is  earnestly  insisted  that  the  contract  is 
void,  because  it  was  not  to  be  performed  within  one  year 
from  the  making  thereof,  as  required  by  the  fifth  clause  of 
the  above  quoted  section. 
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It  is,  on  the  other  hand,  insisted  by  counsel  for  appellee 
that  the  fifth  clause  of  the  first  section  of  our  statute  of 
frauds  has  no  application  to  the  sale  of  lands. 

Browne,  in  speaking  of  the  fifth  clause,  says :  "  It  mani- 
festly includes  them  all  to  a  certain  extent ;  that  is,  a  con- 
tract which  any  one  of  them  would  render  invalid  on  account 
of  the  subject-matter,  may  be,  so  to  speak,  doubly  invalid 
if  it  is  to  be  of  longer  than  a  year's  duration.  But  it 
includes  also  all  those  contracts  which  are  of  such  a  dura- 
tion, whatever  be  their  subject-matter."    Sec.  272,  p.  275. 

In  support  of  the  above  proposition,  the  learned  author 
refers  to  several  cases,  but  upon  examination  we  find  that 
none  of  them  related  to  contracts  for  the  sale  of  real  estate, 
and  consequently  do  not  support  the  proposition  that  a  parol 
contract  for  the  sale  of  lands  which  has  been  so  far  per- 
formed as  to  take  it  out'of  the  operation  of  the  fourth  sub-1 
division  of  the  first  section  of  our  statute  of  frauds  will  be 
void,  because  it  was  not  to  be  performed  within  a  year  from 
the  making  thereof.  It  is  a  well  settled  rule  of  construction, 
that  a  cotemporary  exposition  of  a  constitution  or  a  statute, 
practised  and  acquiesced  in  for  a  period  of  years,  fixes  the 
construction ;  and  the  courts  will  not  shake  or  control  it 
Stuart  v.  Laird,  1  Cranch,  299 ;  M '  Culloch  v.  State  of  Mary' 
land,  4  Wheat.  316;  Briscoe  v.  The  Bank,  etc.,  of  Kentucky, 
II  Pet.  «57;  Prigg  v.  The  Commonwealth  of  Pa.,  16  Pet  539; 
New  Jersey  Steam  Navigation  Co.  v.  The  Merchants'  Bank,  6 
How.  344 ;  The  West  River  Bridge  Co.  v.  Dix,  6  How.  507 ; 
Cootey  v.  Board  of  Wardens  of  Port  of  Philadelphia,  12  How. 
299;   The  Propeller  Genessee  Chief  v.  Fitshugh,  12  How,  443, 

It  is  also  a  well  established  rule  of  construction,  that  when 
a  statute  has  received  a  judicial  construction  of  the  court  of 
the  State  where  it  was  in  force,  and  the  same  statute  has 
been  re-enacted  in  another  state  with  the  same  provision 
which  has  been  the  subject  of  judicial  discussion  and  deci- 
sion, the  legislature  is  understood  to  have  adopted  the  con- 
struction given.  Myrick  v.  Hasty,  27  Maine,  9;  Bond  v. 
Appleton,  8  Mass.  472;  Rutland  v.  Mendon,  I  Pick.  154. 
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It  was  held  in  Adams  v.  Field,  21  Vt.  256,  that  when  an 
English  statute,  which  has  received  a  fixed  and  known  con- 
struction, is  adopted  in  this  State,  it  must  receive  the  same 
construction  here,  and  this  upon  the  ground  that  such  was 
the  implied  intent  of  the  legislature. 

Our  statute  of  frauds  has  been  substantially  borrowed  from 
the  statute  of  29  Charles  IL,  chap.  3,sec.  4,  which  was  adopted 
A.  D.  1676.  The  earliest  case  placing  a  construction  on 
such  statute  on  the  point  under  examination  is  Mollis  v. 
Edwards,  1  Vernon,  159,  which  was  decided  in  1683,  only 
some  seven  years  after  the  passage  of  the  statute  of  frauds. 
In  that  case,  it  was  held  that  the  fourth  section  which 
required  the  contract  to  be  performed  within  one  year  from 
the  time  of  making  the  same  did  not  extend  to  any  agree- 
ment concerning  lands  or  tenements.  The  ruling  in  the 
above  case  was  followed  fn  the  subsequent  cases  of  BoydcU 
v.  Drummond,  11  East,  142;  Bracegirdle  v.  Hiald,  1  B.  & 
Aid.  722.  We  have  found  several  decisions  in  this  country 
holding  the  same  way.  Sobey  v.  Brisbee,  20  Iowa,  105; 
Young  v.  Date,  1  Sclden,  463 ;  Wilson  v.  Martin,  1  Denio, 
€02. 

In  Sobey  v.  Brisbee,  supra,  the  court  say:  "And  it  is  con- 
ceded by  counsel  that  this  case  involves  a  construction  of* 
sections  4006,  4007  and  4008,  known  as  a  part  of  our '  stat- 
ute of  frauds.'  These  sections  declare,  as  far  as  material  to 
be  here  noted,  that  no  evidence,  unless  it  be  in  writing,  is 
competent  to  establish  the  following  contracts :  *  *  Subd.  4. 
'Those  for  the  creation  or  transfer  of  any  interest  in  lands 
except  leases  for  a  term  not  exceeding  one  year.  5.  Those 
that  are  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof.' 

"  This  contract  was  for  a  lease  not  exceeding  one  year, 
but  it  was  not  to  be  fully  performed  or  executed  within  one 
year  from  the  making  thereof.  Defendant  insists  that  it 
comes  within  the  fifth  subdivision,  and  is  therefore  void 
because  not  to  be  fully  performed  within  one  year  from  its 
date.     And  he  further  insists  that  as  it  was  for  a  term  to  conv 
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mence  infitturo,  and  not  to  be  fully  ended  and  terminated 
within  one  year  from  the  time  of  making  the  same,  it  is  void 
under  the  fourth  subdivision. 

"  In  our  opinion,  the  fifth  subdivision  was  not  intended  to 
apply  to  contracts  for  the  creation  or  transfer  of  an  interest 
in  lands.  Such  contracts  are  invalid,  subject  to  the  excep- 
tions stated,  though  to  be  performed  within  one  year  after 
making  the  same.  There  is  a  large  class  of  cases,  as  we 
know,  to  which  this  provision  applies  and  which  it  was 
intended  to  meet,  without  including  agreements  in  relation 
to  real  property.  Then,  again,  the  prior  subdivision  (the 
fourth)  applies  in  terms  and  by  the  use  of  apt  words  to  real 
estate  contracts.  And  such  is  the  construction  which  this 
part  of  the  statute  of  frauds  has  elsewhere  received." 

In  Young  v.  Bake,  supra,  the  court  say:  "That provision 
of  the  statute  is  a  part  of  title  II.  of  the  statute  to  pre- 
vent frauds  in  conveyances  and  contracts ;  and  the  whole 
of  that  title  and  all  its  provisions  has  reference  only  to 
4  fraudulent  conveyances,'  and  contracts  relative  to  '  goods, 
chattels,  and  things  in  action.'  It  is  very  obvious  that  none 
of  its  provisions  have  any  application  to,  or  effect  upon,  con- 
tracts or  agreements  concerning  lands.  The  first  title  of 
the  statute  performs  that  office.  The  second  title  applies  to 
contracts  and  transactions  affecting  personal  property  only." 

By  the  strict  letter  of  the  fourth  subdivision  of  the  first 
section  of  our  statute  of  frauds,  and  by  the  corresponding 
section  of  the  statute  of  29  Charles  II.,  no  contract  for  the 
sale  of  lands  or  tenements  could  be  enforced,  unless  in  writ' 
ing;  but  the  courts  of  equity  have  engrafted  thereon  the 
principle  that  where  the  purchaser  has  taken  possession  of 
the  lancb  sold,  and  has  made  lasting  and  valuable  improve- 
ments thereon,  in  pursuance  of  the  contract,  and  in  view 
of  the  completion  of  such  agreement,  a  specific  perform- 
ance of  the  contract  will  be  enforced.  By  the  statute  of 
frauds,  the  contract  for  the  sale  of  lands  will  not  be  enforced 
because  it  is  not  in  writing.  The  principle  upon  which  part 
performance  will  take  the  contract  out  of  the  operation  of 
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the  statute  is,  that  such  part  performance  is  equivalent  to  a 
writing  in  preventing  frauds  and  perjuries.  The  possession 
of  the  purchaser  must  be  in  pursuance  of  the  contract,  and 
open  and  visible,  and  the  improvements  made  must  be  last- 
''  ing  and  valuable.  These  acts  are  regarded  as  sufficient  safe- 
guards against  frauds  and  perjuries.  Fart  performance  on 
the  part  of  the  purchaser,  with  an  offer  to  perform  in  full, 
will  be  sufficient  to  compel  the  vendor  to  perform  his  part, 
by  conveying  the  property.  As  we  have  seen,  contracts 
affected  by  the  fifth  subdivision  must  show  that  they  are 
fully  performed  within  one  year,  or  they  will  not  be  enforced. 
Full  performance  by  one  of  the  parties  is  not  sufficient. 
Then  how  can  the  fifth  subdivision,  which  requires  full  per- 
formance within  the  time  named,  extend  to  the  contracts 
embraced  by  the  fourth  subdivision,  which  may  be  taken  out 
of  the  operation  of  the  statute  by  part  performance  ?  When 
such  acts  have  been  done  in  part  performance  of  a  contract 
for  the  purchase  of  lands  as  will  entitle  the  purchaser  to  a 
specific  performance,  it  is  no  longer  affected  by  the  statute. 
The  object  of  the  statute,  in  requiring  contracts  for  the  sale 
of  lands  to  be  in  writing,  was  to  prevent  persons,  by  fraud 
and  perjury,  from  asserting  unjust  claims  to  lands.  Courts 
of  equity  have  held  that  the  mischiefs  intended  to  be  reme- 
died by  a  writing  can  be  as  effectually  prevented  by  open 
and  visible  acts  of  part  performance.  Such  acts  of  part  per- 
formance take  the  place  of  the  writing  required  by  the  stat- 
ute. In  such  case,  it  can  make  no  difference  whether  the  con- 
tract is  performed  in  one  or  five  years,  as  the  purchaser  will 
not  rely  solely  upon  parol  evidence  of  the  contract,  but  upon 
his  open  and  undisputed  possession  of  the  land  purchased, 
and  his  expenditure  of  money  on  the  erection  of  valuable 
and  permanent  improvements ;  all  of  which  acts  are  open 
and  visible  to  all. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 
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Real  Estate,  Action  to  Rtcovz*.— Pleading.— Although  by  statute  the- 
defendant  in  an  action  for  the  recovery  of  real  property  may  avail  himself  of 
any  defence  under  tbe  general  denial,  he  way  nevertheless  plead  specially. 

Same. — Statute  of  Limitations. — In  an  action  for  the  recovery  of  real  estate,  an 
answer  that  the  suit  was  not  brought  •within  fifteen  yean  after  the  cause  of  action 
accrued  is  bod.     The  period  of  limitation  is  twenty  years. 

SAMS. — Since  the  code  of  185s,  it  is  not  necessary  that  the  possession  of  the 
defendant  should  have  been  adverse  for  twenty  years  to  bar  the  plaintifi '%. 
claim ;  the  statute  begins  to  nut  from  the  time  the  cause  of  action  accrued, 
and  this  whether  the  defendant's  possession  has  been  under  a  claim  of  title  or 
otherwise,  or  whether  the  possession  has  been  adverse  or  otherwise. 

Sake. — Whether  a  deed  is  fraudulent  and  void  as  to  creditors  may  be  examined 
and  decided  in  an  action  to  recover  real  estate,  and  in  such  cases  the  statute 
of  limitations  is  twenty  years.  The  limitation  of  six  years  for  relief  against 
fronds  has  no  application. 

Same. — Landlord  and  Tenant, — The  possession  of  the  tenant  is  the  possession 
of  his  landlord,  and  the  statute  of  limitations  does  not  begin  to  run  against  the 
latter  until  such  tenancy  is  terminated. 

Same. — Evident*. —  Witnett. — In  a  suit  against  heirs  for  tbe  recovery  of  real 
estate,  where  the  statute  of  limitations  is  pleaded,  it  is  competent  to  prove  the 
admissions  of  the  ancestor  that  he  held  the  same  as  tenant  of  the  plaintiff,  and 
not  as  owner,  and  the  plaintiff  is  a  competent  witness  to  prove  such  admis- 

Same. — JVern  Trial. — When  a  new  trial  has  been  granted  as  a  matter  of  right,. 
in  a  real  action,  and  a  second  trial  has  been  had,  the  Supreme  Court  will  pre- 
sume, where  the  record  is  silent  on  tbe  subject,  that  the  costs  were  paid  before 
the  granting  of  the  new  trial. 

From  the  Vermillion  Circuit  Court 

B.  E.  Rhoads  and  M.  G.  Rkoads,  for  appellant. 

%  M.  Men,  W.  Mack,  S.  F.  Maxwell,  and  S.  D.  Puttt, 
for  appellees. 

Worden,  C.  J. — This  was  an  action  by  the  appellant 
against  the  appellees,  who  were  the  widow  and  heirs  at  law 
of  Joseph  E.  Hepoer,  deceased,  to  recover  possession  of  cer- 
tain real  estate  situate  in  said  county  of  Vermillion. 

The  complaint  was  in  three  paragraphs.  The  first  was  in 
the  usual  statutory  form.  In  the  others,  the  alleged  facts 
were  stated  more  specifically.  In  them  it  was  alleged  in 
substance,  that  in  1834  the  plaintiffs  recovered  a  judgment  in 
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the  Park  Circuit  Court,  against  said  Joseph  E.  Hepner,  for 
the  sum  of  two  hundred  and  twenty  dollars  and  some  cents, 
besides  his  costs;  that  afterward,  in  1836,  one  Joshua 
Wilkinson  recovered  a  judgment  against  said  Joseph  E. 
Hepner,  in  the  Vermillion  Circuit  Court,  for  one  hundred 
and  thirteen  dollars  and  some  cents;  that  in  April,  1836, 
an  execution,  issued  upon  Wilkinson's  judgment,  was  levied 
upon  the  land  in  controversy,  which  was  afterward  sold 
thereon  for  the  sum  of  one  hundred  and  twenty-seven  dol- 
lars, Wilkinson  becoming  the  purchaser  and  receiving  the 
sheriff's  deed  therefor;  that  immediately  after  receiving  the 
sheriff's  deed,  Wilkinson  sold  the  land  to  said  Joseph  E. 
Hepner  for  one  hundred  and  thirty  dollars,  which  was  paid 
by  Joseph  E.  Hepner  in  full,  with  his  own  means,  and  a  con- 
veyance was  executed  by  Wilkinson  and  wife  to  William  and 
Greenbury  Hepner,  who  were  children  of  said  Joseph  E.  Hep- 
ner ;  that  William  and  Greenbury  were  then  both  under  ten 
years  of  age,  paid  no  part  of  the  purchase-money,  had  bo 
knowledge  of  the  execution  of  the  conveyance  to  them,  and 
that  the  conveyance  to  them  was  procured  to  be  executed  to 
defraud  the  creditors  of  said  Joseph  E.r  who  had  no  other 
property  subject  to  execution;  that  in  1838  an  execution 
was  issued  on  the  plaintiffs  judgment  and  levied  upon  the 
land,  and  that  the  plaintiff  purchased  the  same  at  the  sheriff's 
sale  for  the  sum  of  two  hundred  and  one  dollars,  and  that  he 
received  the  sheriff's  deed  therefor ;  that  on  the  purchase  of 
the  land  by  the  plaintiff,  the  said  Joseph  E.  acknowledged 
the  plaintiff's  title  thereto,  and,  from  that  time  until  the  time 
of  his  death  in  1867,  occupied  and  controlled  the  land  as 
the  tenant  of  the  plaintiff.  Prayer  for  the  recovery  of  the 
land,  and  the  quieting  of  the  plaintiff's  title. 

Issue,  trial  by  jury,  verdict  and  judgment  for  the  defend- 
ants William  and  Greenbury  Hepner.  William  and  Green- 
bury, we  suppose,  obtained  their  verdict  and  judgment  on 
the  ground  of  the  conveyance  to  them  of  the  property,  and 
not  on  the  ground  of  inheritance  from  their  father.  The 
other  heirs  of  Joseph  E.,  though  some  or  all  of  them  made 
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defence,  seem  to  have  dropped  out  of  the  case,  as  there  was 
no  verdict  or  judgment  either  for  or  against  them.  This 
being  the  case,  it  will  be  necessary  to  notice  such  questions 
only  as  are  made  in  reference  to  the  defence  of  William  and 
Greenbury. 

The  record  is  somewhat  confused,  but  we  gather  from  it 
that  William  and  Greenbury  answered  together,  as  follows : 

1st  General  denial. 

2d.  Statute  of  limitations  of  twenty  years. 

3d.  Statute  of  limitations  of  twenty  years. 

4U1.  To  the  second  and  third  paragraphs  of  complaint, 
statute  of  limitations  of  fifteen  years. 

5th.  To  the  second  paragraph  of  complaint,  statute  of 
limitations  of  six  years. 

6th.  To  the  same  paragraph,  statute  of  limitations  of 
twenty  years. 

?th%  To  the  third  paragraph,  statute  of  limitations  of  twenty 
years. 

8th.  To  the  third  paragraph,  statute  of  limitations  of  six 
years. 

9th.  To  the  second  and  third  paragraphs,  that  before  the 
commencement  of  the  action  the  said  Joseph  E.  Hepner  fully 
paid  and  satisfied  the  judgment  in  the  Park  Circuit  Court 

The  ninth  paragraph  seems  to  have  been  stricken  out  on 
motion  of  plaintiff,  but  afterward,  as  we  infer  from  the  record, 
a  demurrer  was  filed  to  the  fourth  and  ninth  paragraphs,  for 
want  of  sufficient  facts,  which  was  overruled,  and  exception 
taken.  As  there  was  no  proof  offered  in  support  of  the 
ninth  paragraph  of  the  answer,  we  incline  to  think  it  was  not 
regarded  as  in  the  record.  We  shall,  therefore,  not  notice  it 
further. 

The  plaintiff  moved  to  strikeout  all  the  paragraphs  of  the 
answer,  except  the  first,  the  general  denial,  but  the  motion 
was  overruled,  and  he  excepted.  This  ruling  is  assigned  for 
error.  We  think  there  was  no  error  in  this  ruling.  The 
statute,  it  is  true,  provides  that  in  actions  to  recover  posses* 
sion  of  real  estate,  every  defence,  whether  legal  or  equitable. 
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may  be  given  in  evidence  under  the  general  denial.  2  G.  & 
H.  283,  sec.  $96.  But  it  by  no  means  follows  that  a  defend- 
ant may  not  plead  his  defence  specially.  We  think  he  may 
do  so.  Had  the  motion  prevailed,  it  is  probable  the  error 
would  have  been  harmless,  inasmuch  as  the  defendants  could 
have  availed  themselves  of  all  defences  under  the  general 
denial.  But  there  was  clearly  no  error  in  overruling  die 
motion. 

It  is  assigned  for  error  that  the  court  erred  in  overruling: 
the  several  demurrers  to  the  answers.  We  find  no  demurrer 
in  the  record  except  to  the  fourth  and  ninth  paragraphs  of 
the  answer.  The  ninth,  as  we  have  seen,  was  struck  out  on 
motion.  The  fourth,  directed  to  the  second  and  third  para- 
graphs of  the  complaint,  was  the  statute  of  limitations  of  fif- 
teen years.  These  paragraphs  of  the  complaint,  as  well  as 
the  first,  were  for  the  recovery  of  the  possession  of  the  land. 
The  period  within  which  such  actions  must  be  brought  is 
twenty,  and  not  fifteen  years.  2  G.  &  H.  i58.sec.  3ii.  The 
answer  in  question  was  bad,  and  the  demurrer  to  it  should 
have  been  sustained.  If  these  paragraphs  of  the  complaint 
had  sought  nothing  more  than  the  quieting  of  the  plaintiff's 
title,  perhaps  the  fifteen-year  limitation,  provided  for  in  sec. 
212,  would  have  applied  to  them,  but  this  is  only  suggested, 
and  not  decided. 

We  have  thus  noticed,  we  believe,  all  the  questions  made 
upon  the  pleadings  in  the  cause.  The  plaintiff  filed  a  reply 
of  general  denial. 

There  was  one  trial  of  the  cause,  which  resulted  in  a  find- 
ing for  the  defendants,  and  the  record  proceeds  as  follows : 
"And  on  motion  of  said  plaintiff  under  the  statute  authoriz- 
ing new  trials,  it  is  ordered  that  a  new  trial  be  granted  is 
this  cause,  and  that  the  cause  be  continued  until  the  next 
term  of  this  court."  Afterward  it  was  tried  by  a  jury,  result- 
ing' in  a  verdict  and  judgment  as  before  stated. 

The  appellees  make  the  point  that  the  order  granting  a 
new  trial  and  all  subsequent  proceedings  were  nullities. 
The  ground  on  which  this  is  claimed  is,  as  we  understand 
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the  brief  of  appellees,  that  the  record  does  not  show  that 
the  first  judgment  was  set  aside,  nor  that  the  costs  were  paid 
at  or  before  the  order  granting  the  new  trial.  The  record 
does  not  show  that  any  judgment  was  rendered  on  the  first 
finding,  and  if  >t  did,  the  order  granting  a  new  trial  would 
operate  as  a  vacation  of  the  judgment.  As  the  order  grant- 
ing the  new  trial  was  made,  we  will  presume  that  the  costs 
were  paid,  in  accordance  with  the  maxim  that  "all  acts 
are  presumed  to  have  been  rightly  and  regularly  done-" 
Besides  this,  the  appellees  appeared  to  the  proceedings  in  the 
subsequent  trial,  and  successfully  resisted  the  plaintiff's  claim, 
without  objection,  and  they  can  not  now  be  heard  to  say 
that  the  order  and  subsequent  proceedings  were  nullities. 

It  maybe  gathered  from  the  evidence  that  after  Wilkinson 
purchased  the  land  at  sheriff's  sale,  as  the  property  of  Joseph 
E.  Hepner,  and  received  the  sheriff's  deed  therefor,  he 
sold  it  back  to  Hepner  for  one  hundred  and  thirty  dollars, 
which  the  latter  paid,  but  he  being  insolvent  procured  Wil- 
kinson and  wife  to  convey  it  to  the  two  boys,  William  and 
Greenbury,  who  paid  no  part  of  the  consideration,  to  place 
it  beyond  the  reach  of  creditors ;  that  afterward  the  plain- 
tiff purchased  the  land  at  sheriffs  sale  on  execution  issued 
on  his  Park  county  judgment,  and  received  the  sheriff's 
deed  therefor;  and  that  from  the  time  of  the  plaintiff's  pur- 
chase  to  the  death  of  Joseph  E.  Hepner,  the  latter  with  his 
family  occupied  the  land. 

The  court  gave  the  following,  amongst  other  charges,  to 
which  the  plaintiff  excepted: 

"  1st.  The  statute  provides  that  actions  for  the  recovery  of 
the 'possession  of  real  estate  shall  be  commenced  within 
twenty  years  after  the  cause  of  action  has  accrued,  and  not 
afterward.  The  defendants  in  this  case  have  set  up  that  the 
plaintiff's  action  did  not  accrue  within  twenty  years  before 
the  commencement  of  this  suit  The  plaintiff's  action 
accrued  at  the  time  of  the  delivery  of  the  sheriff's  deed  to- 
him,  if  such  deed  was  delivered;  and  if  you  believe  from. 
Vol.  XL V.— 38 
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the  evidence  that  Wilkinson  and  wife  mads  a  deed  to  Wil- 
liam and  Greenbu  ty  Hepner,  while  they  were  infants,  in  1 836^ 
and  lived  with  their  father,  Joseph  E.  Hepner,  on  the  land 
in  controversy;  and  if  you  believe  that  the  sons  and  father 
continuously  occupied  said  land  from  the  date  of  said  deed 
to  the  sons  until  1867,  and  Vanduyn  has  never  been  in  pos- 
session, the  plaintiff  is  barred  by  the  statute  of  limitations, 
and  you  should  give  a  verdict  for  the  defendants. 

"  3d.  In  this  case,  the  deed  of  Wilkinson  to  William  and 
Greenbury  Hepner  bears  date  June  20th,  1836,  and  was 
recorded.  The  sale  of  the  land  to  Vanduyn  on  bis  execu- 
tion by  the  sheriff  was  made  August  10th,  1838.  The  title 
of  William  and  Greenbury  Hepner  is  the  oldest  title  and  has 
priority  in  point  of  time;  and  if  the  consideration  was  paid 
to  Wilkinson  by  Joseph  E.  Hepner,  and  the  deed  to  his  two 
sons  was  made  to  defraud  Vanduyn  and  other  creditors,  the 
tide  so  conveyed  was  good  against  Joseph  E.  Hepner  and 
all  the  world,  except  as  to  creditors ;  and  John  Vanduyn  as 
a  creditor  had  six  years  within  which  to  attack  and  have  the 
said  deed  set  aside  for  fraud ;  and  if  you  believe  their  deed 
was  put  upon  record,  and  duly  recorded,  and  that  six  years 
had  elapsed  from  that  time  before  the  commencement  of  this 
suit  by  the  plaintiff,  he  cannot  now  attack  said  deed  for 
fraud,  and  you  should  find  for  the  defendants  William  and 
Greenbury  Hepner." 

It  is  claimed  by  the  appellant  that  the  first  instruction  is 
erroneous,  inasmuch  as  it  assumes  that  the  mere  (act  of 
occupancy  for  twenty  years  by  Hepner  would  bar  the  plain- 
tiff's right-  of  recovery.  "  This,"  say  the  counsel,  "  is  not 
the  law,  even  if  Hepner  were  not  the  "execution  defendant 
An  occupancy  of  a  hundred  years  would  not  bar  the  owner 
unless  such  occupancy  was  under  claim  of  title  and  owner- 
ship, and  was  absolutely  adverse.  No  length  of  occupancy 
will  bar  the  true  owner,  unless  such  occupancy  is  hostile.'1 
Upon  this  point,  a  number  of  authorities  are  cited.  This 
brings  us  to  a  point  that  has  not  been  decided,  so  far  as  we 
are  advised,  under  the  code  of  1852.     It  maybe  conceded 
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that  up  to  the  revision  of  1852,  the  law  was  as  Is  contended 
for  by  counsel  for  appellant  Under  the  previous  revisions, 
there  must  have  been  a  possession  of  twenty  years  under  an 
adverse  title,  in  order  to  bar  the  action.  R.  S.  183 1,  p.  378, 
sec.  3;  R.  S.  1838,  p.  26b,  sec.  3;  R.  S.  1843,  p.  799,  sec. 
44.  See  note  2  to  case  of  Law  v.  Smith,  4  Ind.  56.  In  the 
case  of  Porte?  v,  Byrxt,  10  Ind.  146,  it  was  said  by  the  court, 
that "  under  the  statute  of  limitations  of  1843,  which  was 
in  force  when  this  suit  was  brought,  an  adverse  possession, 
to  be  available,  must  have  been  exclusive  and  continuous,  for 
twenty  years,  under  such  circumstances  as  to  show  the  party 
to  be  occupying  upon  a  claim  of  ownership,  in  himself,  of' 
the  premises.  Whether  a  different  rule  shall  prevail  under 
the  statute  of  1852,  it  is  unnecessary  to  determine." 

The  statute  of  1852,  2  G.  &  H.  158,  sec.  211,  provides 
that  the  "  the  following  actions  shall  be  commenced  within 
the  periods  herein  prescribed  after  the  cause  of  action  has 
accrued,  and  not  afterwards :  *  *  *  for  the  recovery  of 
the  possession  of  real  estate — within  twenty  years." 

The  plain  reading  of  this  statute  requires  the  action  to  be 
brought  within  twenty  years  after  the  cause  of  action  has 
accrued ;  and  this,  whether  the  defendant's  possession  has 
been  under  a  claim  of  title  or  otherwise,  or  whether  his  pos- 
session has  been  adverse  or  otherwise.  Whenever  the  right 
or  cause  of  action  has  accrued,  the  statute  begins  to  run. 
An  English  statute  enacted  "that  after  the  31st  day  of 
December,  1833,  no  person  shall  make  an  entry  or  distress, 
or  bring  an  action  to  recover  any  land  or  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or.  to  bring  such  action,  shall  have 
first  accrued  to  some  person  through  whom  he  claims;  or, 
if  such  right  shall  not  have  accrued  to  any  person  through 
whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to 
bring  such  action,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same."  This  statute  we  quote  from 
2_  Smith  Lead.  Cas.,  7  Am.  ed.,  p.  561.    In  the  case  of 
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Nepean  v.  Doe,  2  M.  &  W.  894,  910,  the  court  hold  that  this 
Statute  did  away  with  the  doctrine  of  non-adverse  possession, 
and  except  in  cases  falling  within  the  fifteenth  section  of  the 
act,  the  question  is,  whether  twenty  years  have  elapsed  since 
the  right  accrued,  whatever  be  the  nature  of  the  possession. 
In  the  case  of  CulUy  v._Doe,  II  A.  &  E.  1008,  1015,  the 
court,  after  setting  out  the  section  above  quoted,  say:  "The 
effect  of  this  section  is  to  put  an  end  to  all  questions  and  dis- 
cussions, whether  the  possession  of  lands,  etc.,  be  adverse  or 
not ;  and,  if  one  party  has  been  in  the  actual  possession  for 
twenty  years,  whether  adversely  or  not,  the  claimant,  whose 
original  right  of  entry  accrued  above  twenty  years  before 
bringing  the  ejectment,  is  barred  by  this  section." 

Keeping  in  view  the  explicit  language  of  the  statute,  and 
the  authorities  cited  upon  the  construction  of  a  similar  stat- 
ute, we  are  of  opinion  that  the  possession  of  the  defendants 
need  not  have  been  adverse  or  hostile  to  the  plaintiff,  in  order 
that  the  lapse  of  the  specified  time  should  bar  the  action. 
Consequently,  the  charge  was  unobjectionable  so  far  as  the 
point  we  have  been  considering  is  concerned. 

But  it  is  clear  that  if,  after  the  purchase  by  Vanduyn, 
Joseph  E.  Hepner,  either  by  express  contract  with  Vanduyn, 
or  by  circumstances  from  which  the  law  will  imply  such  con- 
tract, became  the  tenant  of  Vanduyn,  the  possession  of  Hep- 
ner was  the  possession  of  Vanduyn,  and  the  statute  of  limi- 
tations would  not  begin  to  run  until  such  tenancy  was  in 
some  way  terminated.  This  brings  us  to  a  point  that  may 
here  be  properly  noticed.  It  was  proved  on  the  trial  that 
when  the  deed  was  made  to  the  boys,  William  and  Green- 
bury,  they  were  not  over  six  or  eight  years  old;  that  after 
the  sale  to  Vanduyn,  Joseph  E.  Hepner  lived  on  the  land, 
fanned  it,  raised  his  family,  including  the  two  boys,  who 
lived  with  him  as  members  of  the  family,  cleared  some  of 
the  land,  made  and  repaired  fences  and  buildings,  and  used 
the  crops ;  that  when  the  two  boys  came  of  age,  they  mar- 
ried and  lived  on  the  place  for  a  while,  but  about  eighteen 
years  before  the  trial  moved  off  and  went  west    It  might 
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well  have  been  inferred  by  the  jury  that  the  possession  was 
the  possession  of  the  father,  and  not  of  the  two  boys.  It; 
therefore,  became  material  to  inquire  whether  the  elder 
Hepner  occupied  the  land  as  tenant  of  Vanduyn,  or  other- 
wise. Any  competent  evidence  to  establish  the  proposition 
that  he  occupied  as  tenant  must  have  been  admissible.  At 
the  proper  time,  the  plaintiff  offered  to  prove  by  one  Eli  New- 
tin,  that  soon  after  the  purchase  by  the  plaintiff;  the  said 
Joseph  E.  told  the  witness  that  he  occupied  the  land  as  tenant 
of  Vanduyn  under  a  contract  with  him ;  that  he  said  this 
frequently  during  his  lifetime  and  within  two  or  three  years 
of  his  death ;  that  he  frequently  told  the  witness  that  he 
was  to  pay  the  taxes,  occupy  the  land  as  Vanduyn's  tenant, 
keep  up  the  repairs,  and  when  he  was  able  he  was  to  repay 
Vanduyn  his  purchase-money  and  interest,  and  Vanduyn 
was  to  make  him  a  deed  for  the  land. 

The  plaintiff  also  offered  to  prove  by  himself,  as  against 
William  and  Greenbury,  the  same  tenancy  and  agreement, 
but  the  evidence  was  excluded,  and  the  plaintiff  excepted. 

We  are  of  opinion  that  the  evidence  offered  and  rejected 
was  competent,  as  tending  to  show  that  the  elder  Hepner 
occupied  as  the  tenant  of  the  plaintiff,  and  that  the  court 
erred  in  its  exclusion.  The  plaintiff  was  a  competent  wit-  ■ 
ness  to  prove  the  facts  to  which  he  offered  to  testify,  and  the  ■ 
facts  were  admissible.  The  admissions  or  statements  of 
Joseph  E.  Hepner  were  admissible  against  William  and 
Greenbury,  so  far  as  they  claimed  by  descent  from  their 
father,  if  not  in  respect  to  their  claim  by  purchase. 

We  proceed  now  to  the  consideration  of  the  third  charge 
above  set  out.  That  charge  was,  in  our  opinion,  radically 
wrong.  It  has  been  the  law  of  Indiana  from  an  early  period, 
that  whether  a  deed  be  fraudulent  and  void  as  to  creditors, 
may  be  examined  and  decided  in  an  action  of  ejectment 
Brown  v.  Wyncoop,  2  Blackf.  23a  In  very  many  actions  to 
recover  the  possession  of  real  estate,  the  plaintiff's  right  to 
recover  depends  upon  the  question  whether  some  deed,  under 
which  the  defendant  claims,  is  fraudulent  and  void.    The 


$98  SUPREME  COURT  OF  INDIANA. 


statute  provides,  that  actions  "  for  relief  against  frauds"  shall 
be  brought  within  six  years.  This  provision  applies  to 
actions,  the  immediate  and  primary  object  of  which  is  to  be 
relieved  from  frauds,  and  not  to  actions  to  recover  possess/on 
.  of  real  estate,  though  in  order  to  avoid  the  defendant's 
defence,  fraud  may  have  to  be  shown.  The  latter  class  or 
actions  cannot  be  said  to  be  actions  for  relief  against  frauds. 
They  are  simply  actions  for  the  recovery  of  real  estate,  and 
Hie  defence  set  up  under  a  fraudulent  conveyance  may  be 
avoided  by  showing  the  fraud.  If  the  provision  alluded  to 
applied  to  actions  to  recover  real  estate,  we  should  have  two 
periods  of  limitation  for  such  actions :  six  years  where  the 
defendant  claimed  under  a  fraudulent  conveyance,  and  twenty 
where  he  claimed  under  one  free  from  fraud. 

There  are  some  other  questions  made  in  the  cause  which 
are  not  very  important,  and  which  may  not  arise  upon' 
another  trial.  We  therefore  pass  them.  For  the  errors 
above  noticed,  the  judgment  below  will  have  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


Summers  v,  Sleeth. 

CqntxAct. — Concurrent  Acts. — Where  by  the  terms  of  ■  promissory  note,  pay- 
able to  a  railroad  company,  and  by  it  assigned  to  the  plaintiff,  the  company 
was  upon  its  payment  to  issue  to  the  maker  an  amount  of  the  capital  stock 
of  the  company  equal  to  the  amount  of  the  note ; 

Held,  that  the  payment  of  the  note  and  the  issuing  of  the  stock  were  dependent 
and  concurrent  acts,  and  the  stock  must  be  issued  and  tendered  to  the  maker 
before  an  action  on  the  note  could  be  maintained. 

Beld,  also,  that  the  acceptance  and  assignment  of  the  note  by  the  cempauj 
imposed  on  it  the  duty  to  tender  the  stock. 

From  the  Bartholomew  Circuit  Court. 
5.  Stansiftr,  for  appellant 
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Simmers  v.  Slcctn. 

Pettit,  J. — The  appellee  brought  suit  against  the  appel- 
lant, and  this  was  the  complaint: 

"  George  B.  Sleeth,  plaintiff,  complains  of  William  D.  Sum- 
mers, defendant,  and  says  that  said  defendant,  on  the  27th 
day  of  September,  1864,  by  his  promissory  note,  which  was 
signed  by  him  as  W.  D.  Summers,  which  is  hereto  attached, 
promised  to  pay  the  Junction  Railroad  Company  the  sum 
of  one  hundred  and  fifty  dollars,  without  relief  from  valua- 
tion or  appraisement  laws,  on  the  arrival  of  the  first  train  of 
cars  on  said  Junction  railroad  at  Rushvilie,  which  note  said 
Junction  Railroad  Company,  by  J,  Leach,  their  treasurer,  in 
writing  on  the  back  thereof,  assigned  and  transferred  to  the 
plaintiff.  Plaintiff  avers  that  said  railroad  was  constructed 
in  a  reasonable  time  thereafter,  to  wit,  within  two  years ; 
and  that  the  first  train  of  cars  on  said  Junction  railroad 
arrived  at  Rushvilie  on  the  25th  day  of  December,  1866, 
whereupon  said  note  became  due  and  payable ;  but  plaintiff 
avers  that  said  note  still  remains  and  now  is  wholly  unpaid  ; 
wherefore  the  plaintiff  demands  judgment  for  three  hun- 
dred dollars,  without  relief  from  valuation  or  appraisement 
laws."    The  copy  of  the  note  is  this: 

"No.  363.  Connersville,  Ind.,  Sept.  27th,  1864. 

"  For  the  purpose  of  providing  means  to  aid  in  the  con- 
struction of  the  Junction  railroad,  and  in  consideration 
thereof,  I  promise  to  pay,  on  the  arrival  of  the  first  train  of 
cars  on  said  road,  at  Rushvilie,  to  the  order  of  said  Junction 
Railraad  Company,  at  the  Bank  of  the  State  of  Indiana, 
Branch  at  Rushvilie,  the  sum  of  one  hundred  and  fifty  dol- 
lars, without  relief  from  valuation  or  appraisement  laws ;  for 
which  said  railroad  is  to  issue  to  me  the  amount  in  the  capi- 
tal stock  of  said  company,  on  the  payment  of  said  one  hun- 
dred and  fifty  dollars.  W.  D.  Summers." 

A  demurrer  for  want  of  sufficient  facts  to  this  complaint 
was  overruled,  exception  taken,  and  this  ruling  is  assigned 
for  error. 

We  hold  that  the  payment  of  the  money  and  the  issuing  of 
stock  were  dependent  and  concurrent  acts,  to  be  done  by  the 
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parties  to  the  note,  and  that  suit  cannot  be  maintained  on  it 
without  averring  that  the  stock  was  issued  and  tendered  to 
the  maker  before  suit  was  brought.  Irwin  v.  Lee,  34  Ind. 
319,  and  cases  there  cited;  Carverv.Fennimore,i\ai.i$$; 
The  President,  Directors  and  Company  of  the  Bank  of  Coivm- 
bia  v.  Hagner,  1  Peters,  455 ;  Leonard  v.  Bates,  1  BlackE. 
172.  The  acceptance  and  assignment  of  the  note  imposed 
on  the  payee  the  duty  to  tender  the  stock  before  suit  was 
brought     Street  v.  Chapman,  29  Ind.  142. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee; 
with  instructions  to  the  court  below  to  sustain  the  d 
to  the  complaint 
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ACCESSORY. 

See  Cumin  al  Law,  4. 

AFFIDAVIT. 

See  Bui  or  Exceptions,  3,  5,  7;  Lioooa.  Law,  6. 

ALIMONY. 

See  Pkactice,  7. 

AMENDMENT. 

See  Variance  and  Amendment. 

APPEAL. 

;  Jums! 

Payment  of  yudgvtcnt. — Payment  of  ■ 
'    *    lent  defendant,  1 
a  defeat  the  appeal. 

APPEARANCE. 


ARREST  OF  JUDGMENT. 

See  Practice,  a;  Statute  of  Frauds,  3. 

Mttum. — A  motion  in  arrest  of  judgment  need  not  be  in  writing  or  point  out 
the  ground  upon  which  it  is  baaed.  Fall  t.  Ifatilrigg,  576 

ASSAULT  AND  BATTERY. 

I.  yustifitatvin,  by  Officer. — In  an  action  brought  by  husband  and  wife  for  an 
assault  and  battery  on  the  wife,  a  plea  of  justification  alleging  thai  oiift  of 
the  defendants  wa*  a  sheriff  and  held  a  writ  of  possession  for  execution 
against  the  husband  and  another  person,  and  alleging  that  possession  being 
refined,  the  sheriff  and  the  other  defendants  at  the  request  of  the  sheriff 
only  removed  the  wjfe  from  the  dwelling,  etc,  without  showing  that  the 
premises  from  which  she  was  thus  removed  were  the  same  premise* 
described  in  the  writ  of  possesion,  is  bod.    Iiley  it  at.  v.  Huber  a  tut.,  421 

t  Same.— Pleading,-  Rtpty. — A  reply  in  auch  case  by  the  wife,  that  the  was, 
_.  .t_  ._.   1.:_.  j  _r  *„  ^  separate  and  lawful  p '-'-   '—  *— 


own  right,  of  the  real  estate  described  in  the  "writ  of  pomatum  again* 

her  husband,  under  a  deed  from  a  certain  fanner  owner  of  the  premises^ 
raises  the  question  of  the  right  of  the  wile  to  hold  poescwiog  of  the  prem- 
ises. A 
ASSIGNMENT  OF  ERROR. 

See  SuFznion  Court,  i,  a,  3 ;   Sunna  Court,  4,  IS;  Dowjcll  r.  Mns- 
DitaiAu,  65;  Ex  Part*  Dunham,  377;  Estate  or  Pedrn  *>.  Nouuav 

ATTACHMENT. 

See  JUDGMENT,  7. 

Garnishee. — Where  one  served  as  garnishee  shows  that  he,  in  good  faith,  par- 
chased  the  property  and  effects  of  the  debtor,  and  agreed  therefor  to  par 
certain  debts  of  the  debtor,  and  apply  the  residue,  if  any,  on  a  debt  doe  to  him- 
self from  the  debtor,  and  that  the  proceeds  of  the  property  will  not  be  srrf- 
'  fident  to  pay  the  debts  ■ranwrrl  and  Jus  own,  the  plaintiff  cannot  recover 
of  the  garnishee.  Chopin  et  a/,  t.  Jaduem,  153 

BASTARDY. 

1.  Competency  ef  Mother  as  Witness. — In  a  prosecution  for  bastardy,  where 
the  prosecuting  witness  has  testified  to  the  particular  time  when  she  was 
impregnated,  and  has  given  reasons  for  her  belief,  it  is  not  mar  to 
refuse  to  instruct  the  jury  that  if  they  believe  that  the  prosecuting  witness 
had  connection  with  another  man  about  the  time  the  child  was  begotten, 
this  would  destroy  her  competency  as  a  witness  to  prove  that  the  defend- 
ant was  the  father  of  her  child. 

Kintner  t.  The  State,  ex  rel.  Ripperda*,  175 

S." Imprisonment  of  Defendant, — Contempt. — The  imprisonment  of  a  judgment 
defendant  in  a  bastardy  proceeding  is  a  means  or  enforcing  the  order 
of  the  court,  and  is  a  part  of  the  remedy  to  which  the  relator,  or  be 
State,  is  entitled,  and  a  failure  to  pay  or  replevy  the  judgment  is  not  to 
be  treated  as  a  contempt  of  court.  Reynolds  ctaLi.  Jaasaasafjjrjt 

3.  Stmt. — The  defendant  in  a  bastardy  proceeding,  who  has  been  adjudgrd  to  be 
the  father  of  the  child,  and  charged  with  its  support,  and  imprisoned  for  not 
complying  with  the  order  of  the  court,  cannot  be  released  from  prison 
on  habeas  corpus,  by  showing  that  some  other  person  is  the  father  of  the 
child,  or  that  be  has  no  money  or  property  with  which  to  pay  the  judgment 
or  procure  replevin  bail.    '  Jh. 

^Consideration. — If  a  promissory  note  be  made  to  the  mother  of  a  bastard 
child  for  the  support  of  the  child,  under  a  slate  of  facts  constituting  a  valid 
consideration  for  the  note,  the  death  of  the  child  afterward  will  not  defeat 
the  collection  of  the  note  on  the  ground  of  a  partial  failure  of  the  consider- 
ation. Potter  v.  Emrnat,  416 

jj.  Same. — To  a  snit  upon  a  promissory  note,  an  answer  by  the  maker,  that  the 
payee  claimed  to  be  pregnant  with  a  bastard  child  by  the  son  of  the  maker, 
and  relying  upon  such  statements  he  made  the  note  for  the  sole  purpose  of 
maintaining  the  child,  and  this  was  the  only  consideration,  shows  thai  the 
note  was  given  without  consideration,  and  the  answer  is  good  on  demur- 
rer, lb. 

1  BILL  OF  EXCEPTIONS. 

See'NEW  Trial,  8, 9;  Practice,  t ;  Supreme  Court,  1. 

I." Motion  to  Suppress  Parte  of  Deposition. — Where  failure  to  suppress  cer- 
tain parts  of  a  deposition  is  assigned  as  a  reason  for  a  new  trial,  and  there 
is  no  bill  of  exceptions  showing  the  motion  to  suppress  or  the  parts  of  the 
deposition  propoeed  to  be  suppressed,  the  Supreme  Court  cannot  review  the 
action  of  the  lower  court  Sargis  v.  Farrar  it  •£,  41 
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X.  Time  of  Filing.— Where  *  bill  of  exceptions  1*71  on  its  face  that  it  is  filed 
In  time,  and  is  signed  by  the  judge.  Out  can  only  mean  that  the  judge 
signed  it  in  time.  Only  the  clerk  can  say  when  a  bill  of  exception!  or 
other  paper  or  pleading  was  filed.  Jb, 

3.  Affidavits. — Affidavits  in  support  of  a  motion  to  set  aside  a  default  are  tjot  a. 

part  of  the  record,  unless  made  so  by  a  bill  of  exceptions. 

Huff  t.  Lanlor,  So- 

4.  Evidence. — Evidence  cannot  be  made  a  part  of  a  bill  of  exceptions  by  mere- 

reference  to  certain  lines  of  the  transcript  where  it  may  be  found. 

TheC&I.  C.  R.  W.  Co.  it  al.  v.  Griffin  et  al.,  369; 

5.  Mction  for  New   Trial. — Affidavit. — Affidavits  filed  in  support  of  a  motion 

for  a  new  trial  do  not  become  a  part  of  the  record  unless  made  so  by  ft. 
bill  of  exceptions.  V/ray,  Adnir,  V.  Tindall,  517 

6.  Evidenced — Evidence   cannot  be  made   a  part  of  a  bill  of  exceptions    by 

reference  to  certain  pages  of  the  transcript  where  it  ma;  be  found,  although 
written  in  the  record  by  the  clerk  as  indicated. 

Biasing  et  al.  v.  Blair,  54G 
f.  Affidavit. —  Change  ef  Venue. — Affidavits  filed  in  support  of  a  motion  for  ■ 
change  of  venue  will  not  be  considered  by  the  Supreme  Court  on  appeal, 
unless  they  be  made  a  part  of  the  record  by  a  bill  of  exceptions. 

Zovellv.  The  State,  55a 
8.  Deposition. — On  overruling  a  motion  to  suppress  depositions,  the  clerk  noted 

an  exception  on  the  order  book  to  the  ruling. 
fl/ld,  that  this  was  insufficient;  to  present  the  question  to  the  Supreme  Court, . 
it  was  necessary  to  embody  the  ruling  below  in  a  bill  of  exceptions. 

Tregden  et  al.  v.  Dtckari,  57* 
BOARD  OF  EQUALIZATION. 
See  Tax. 
BOND. 
See  Guakdian  and  Wakd,  2  to  5 ;  OFFICIAL  BOND. 
I.  Bond ef  Treasurer  of Ditching  Corporation.— Official  -5™j".— Abend  exe- 
cared  by  the  treasurer  of  a  ditching  corporation  in  accordance  with  sec  5,. 
p.  223,  3lnd.  Stat.,  is  not  an  official  bond  within  the  act  touching  official 
bonds,  i  G.  &  H.  163.  The  Wild  Cat  Brand  v.  Bait  it  at.,  213. 

3.  Execution  of. — It  is  necessary  to  the  valid  execution  of  a  bond  that  it  should 
be  subscribed  and  delivered.  It. 

3.  Same. — To  subscribe  is  to  write  the  name  under,  to  write  the  name  al  the- 

bottom  or  end  of  a  writing.  lb, 

4.  Same. — Where  the  name  of  a  party  appears  in  the  body  of  a  bond,  but  is  not 

subscribed  to  it,  there  is  not  as  to  such  party  a  valid  execution  of  the  bond, 
and  he  cannot  be  held  liable  thereon,  on  the  supposition  that  he  adopted  the- 
name  in  the  body  of  the  bond  as  a  signing  of  it,  even  if  the  name  was  writ- 
ten there  by  himself.  lb. 

5.  Same. — Obligee Chargeable with  Notice. — I  fan  instrument,  in  the  body  thereof,. 

purports  to  be  signed  by  a  principal  and  his  sureties,  but  when  delivered  is 
not  signed  by  the  principal,  the  obligee  is  chargeable  with  notice  that  it  is 
imperfect ;  and  the  sureties  may  show  that  they  did  not  assent  to  its  delivery 
before  being  signed  by  the  principal.  lb. 

6.  Same. — Sureties. — Assent  to  Delivery  ef  Bend  not  Signed  by  Principal. — 

Sureties  may  agree  to  become  liable,  and  assent  to  the  delivery  of  a.  band 

to  the  obligee,  without  the  name  of  the  principal  being  signed  thereto.  IL 

CASES  OVERRULED  AND  EXPLAINED. 

I.  Evident*.— Alteration  of  Contract.— Harden  v.  Wolf,  2  Ind.  31,  explained; ' 

Btef  v.  Celt  et  al.,  300. 
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a.  J\imt^amd&tr0y.—ExUmtim*fTimt.^Imttria^-'tiucev.C<UJbatf, 
Jt  Ltd.  Jx,  overruled.  Abtlt.  Alexander  et  aL,  5J3 

CHURCH. 

Portia. — Cknrek  Organisation . — A  church  organization  an  *ne  only  in  the 

nunc  of  "  wardens  and  vestrymen  of church ,"  or  in  the  mac 

of  "trustee  of church ." 

DrumkeUer,  Adm'x,  v.  Tkt  Firtt  Vnmenaliit  Church  mf Pitraltn,  tj$ 

CITY. 


a  Overhanging  Sidemali. — The  cornice  of  a  building  which  pro- 
jects over  a  sidewalk  in  a  city,  and  which  it  being  constructed  in  inch  a 
manner  u  to  be  dangerous  to  perron*  ruing  the  sidewalk,  U  a  nuisance. 

Grove  v.  Tkt  City  of  FU  Wayne,  439 
*  Same. — The  city  hai  power  under  the  statute  to  abata  such  nuisance,  and  if 
it  faili  to  do  to  after  notice  to  the  proper  authorities  of  it*  dangerous  char- 
ter, and  take*  no  precaution  to  prevent  injury  to  parties  using  the  sidewalk, 
it  will  be  liable  in  damages  to  a  person  injured  by  the  falling  of  such  cot- 

J.  Same. — The  power  of  a  city  over  it*  streets  and  the  right  of  the  public  to 
than  extend*  upward  indefinitely  for  the  purpose  of  their  preservation,  safe 

use,  and  enjoyment ;  and  the  doty  of  a  cay  ir  •«---——  : — 

with  it*  power. 

.4,  Street  Improvement, — Notice. — An  ordinance  providing  for  the  fa 

of  a  street  directed  the  city  clerk  to  advertise  for  proposals  for  doing  the 
work,  in  a  newspaper,  and  also,  by  posting  up  printed  notices  in  five  of  the 
most  public  places  in  the  city.  Publication  was  made  in  the  newspaper, 
but  the  printed  notices  were  not  posted  up  u  required  by  the  ordinance   ~ 

Held,  that  the  letting  of  the  contract,  without  giving  the  notice  provided  for  hi 
the  ordinance,  was  illegal,  and  an  assessment  for  the  work  done  under  a 
contract  (0  let  could  not  be  sustained.  Krettci  v.  Helm,  438 

CITY  CLERK. 

See  Ofjicu  l  Boms,  3. 4- 

C0KDIT1ON  SUBSEQUENT. 

See  'mix,  1,  3, 4. 

CONSIDERATION. 

See  RAsxAxnr,  4,  5;  Punofal  and  Suuty,  3,  6, 7. 

T.  Pleading.— Antwer  to  Suit  en  Nuic.—  Wont  ef  CensideroHex-—\a.  a  nut 
ttpctt  a  note  for  assessments  against  lands  for  benefit*  arising  by  reason  of 
the  construction  of  a  turnpike,  an  answer  admitting  that  the  tax  was  valid 


the  note  was  made  with  a  full  knowledge  of  the  facts,  is  bad. 

Knarr  v.  The  Sand  Crtti  Turnpike  Co.,  Zjt 

a.  Sufficiency  of.— Promissory  Note.— The  release  of  the  land  of  the  milker  from 
*  lien  it  a  sufficient  consideration  to  support  a  promissory  note.  A 

3.  i^««^— ItisBotnccessarytliataconsideration  and  promise  should  be  eqoiva- 

len t  in  actual  value.  A 

4.  Sowu,—K  certificate  of  stock  in  an  in 

nderabon  to  support  a  firomissory  ju 
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CONSTITUTIONAL  LAW. 

See  LiQUOK  Law,  4,  6,  is. 

CONTEMPT. 

See  Bastardy,  a. 

CONTRACT. 


I.  Contract  ef  Indemnity. — Censtruttien.— Whether  Ordinal  er  Collateral.—  ' 
A.  executed  to  B.  his  written  agreement,  which,  oiler  reciting  that  B.  was- 
•boat  to  appoint  C.  hi*  agent  for  the  purchase  of  grain,  and  to  furnish  him 
money  for  that  purpose,  contained  this  provision :  "Z  hereby  become  respon- 
aible  to  laid"  B.  "and  agree  to  pay  him  alt  money  that  he  may  to  advance 
to  said"  C  "  and  that  may  be  due  him  from"  C  "  from  time  to  time,  by  reason 
of  each  advances. " 

Held,  that  the  liability  assumed  by  A.  was  primary  and  absolute,  and  sot  col* 
lateral  Didatam  v.  Colter,  445 

3.  Evidence, — Admissions. — The  admissions  of  C  as  to  the  amount  due  from 
htm  to  B.,  made  after  he  bad  abandoned  hi*  agency,  were  not  admissible 
against  A.  It. 

3.  Mining  Zeaee. — Seriated  Coal — Where  a  mining  lease  provided  that  the- 

lessees  should  pay  a  certain  sum  per  bushel  "for  all  screened  coal"  that  the 
lessees  should  remove  from  the  demised  premises,  and  at  the  time  of  the 
lease  there  was  but  one  screen  in  use  at  the  mine  leased,  and  but  one  screen 
in  common  use  at  other  mines  In  the  same  locality,  and  afterward  the  les- 
sees placed  over  the  screen  then  in  use  in  said  mine  another  or  second  screen, 
with  larger  meshes  or  spaces  between  the  bars; 
Held,  that  the  parties  must  be  held  to  hare  contracted  with  reference  to  the  state 
of  things  existing  at  the  time  the  lease  was  made;  that  the  words  "  screened 
coal"  meant  such  coal  as  passed  over  the  single  screen  then  in  use ;  and 
that  the  lessees  must  pay  the  price  stipulated  for  all  coal  that  passed  over 
the  lower  as  well  as  the  upper  screen.  WUliawisi.  Summers  el  aL,  533 

4.  Omexmnt  Acts. — Where  by  the  terms  of  a  pranissory  note,  payable  to  a, 

railroad  company,  and  by  it  assigned  to  the  plaintiff,  the  company  was  upon 

its  payment  to  issue  to  the  maker  an  amount  of  the  capital  stock  of  the   . 

company  equal  to  the  amount  of  the  note; 
Held,  that  the  payment  of  the  note  and  the  issuing  of  the  stock  were  dependent 

and  concurrent  acts,  and  the  stock  must  be  issued  and  tendered  to  the 

maker  before  an  action  on  the  note  could  be  maintained. 
Held,  also,  that  (he  acceptance  and  assignment  of  the  note  by  the  company 

imposed  on  it  the  duty  to  tender  the  stock.  Summers  v.  Sleith,  50& 

CONTRIBUTION. 
See  Principal  ahd  Suuty,  2. 
CONVEYANCE. 
I.  Cottstrudien  of  Grant.— Friar  to  the  revised  statutes  of  1852,  a  conveyance- 
containing  no  words  of  limitation  or  inheritance  gave  to  the  grantee  an 
estate  for  life  only.  NicAal'on  it  at.  v.  Caress  it  at.,  479 

a.  Same. — In  construing  thelanguageofagrant,  that  construction  is  to  be  given 
which  is  most  favorable  to  the  grantee.  Where  a  grant  was  made  prior 
to  the  revision  of  1852,  to  one,  with  no  other  words  of  limitation,  he  wilt 
be  entitled  to  an  estate  daring  his  own  life,  if  the  estate  of  the  grantor 
would  allow  him  to  convey  so  much.  To  create  au  estate  for  the  life  of  the 
grantor,  or  for  the  life  of  another  than  the  grantee,  words  indicating  such 
purpose  must  be  used.  A 


3.  Sam* j— Joint  Tenancy. -^Qj  the  revised  statute*,  both  of  1S43  and  of  1852,  a 
conveyance  to  tiro  or  more  person*  creates  in  the  grantees  >  tenancy  in  com- 
mon, except  in  the  battnf  where  the  statute  eipressly  provides  that  it 
■hall  be  a  joint  tenancy,  unless  it  shall  be  expressed  theiein  that  the  gran- 
tee*  shall  bold  in  joint  tenancy,  or  it  dull  manifestly  appear  from  the  exact 
words  of  the  Internment  that  it  was  intended  to  create  an  estate  in  joint 


a. 

4.  Deed  Without  Covenants. — Efftct  of. — A  deed  of  bargain  and  rale,  or  by 

way  of  release  or  quitclaim,  convey*  all  the  present  estate  of  the  grantor, 

but  binds  no  after-acquired  estate.     There  being  no  covenants  of  title,  there 

it  no  estoppel.  It. 

CORPORATION. 

See  Crtv; 

I.  Transfer  of  Stock. — Mandate. — Tumfiiit.—A  writ  of  mandate  lies  to 
compel  the  proper  officer  of  a  turnpike  corporation  organized,  under  the 
act  of  May  lath,  1851,  to  transfer,  on  the  books  of  such  company,  stock 
that  has  been  duly  assigned  by  a  stockholder  to  a  purchaser. 

The  Green  Mount,  etc. ,   Co.  V.  Bulla,  I 

X.  Same. — Demand. — Where  such  corporation:  hat  no  secretary  or  clerk,  and 
the  president  has  charge  of  the  stock  books,  a  demand  on  the  latter  to  make 
the  necessary  transfer  of  stock  to  a  purchaser  of  outstanding  shares  is  suf- 
ficient. Jf. 

3.  Same. — Where  the  charter  of  a  corporation  provides  that  the  shares  of  the 

corporation  shall  be  transferable  in  the  manner  prescribed  by  the  by-laws, 
and  it  is  not  shown  that  anyby-lawi  have  been  adopted,  but  the  certificate 
of  stock  provides  that  the  stock  is  transferable  only  on  (he  bocks  of  the 
company,  on  the  surrender  of  the  certificate,  the  officers  of  the  company, 
and  not  the  assignor  of  the  stock,  should  transfer  the  stock  on  the  books. 

a. 

4.  Pleading. — Complaint  to  Recover  Penalty  of  Corporation. — In  an  action 

against  a  corporation  to  recover  the  penalty  provided  by  statute  for  refusing 
an  inspection  of  the  stock  book  of  the  company,  the  complaint  most  show 
that  the  officer  upon  whom  the  demand  for  inspection  was  made  bad  notice 
that  the  person  making  the  demand  was  entitled  to  the  inspection. 

Williams  v.   Tht  College  Comer,  etc.,  d>^  170 

COSTS. 
See  Real  Estate,  Action  to  Recover,  9. 
COUNTY  CLERK. 
Sherif's  Fees,— Official  Bond.— Decedents'   Estates.— -The  sureties  on  the  offi- 
cial bond  of  a  county  clerk  are  not  liable  for  sheriff's  fees  collected  by  the 
clerk,  and  not  paid  over  to  the  sheriff;  bat  the  administrator  of  the  clerk's 
estate  is  liable  therefor,  not  in  a  suit  on  the  clerk's  official  bond,  but  where 
a  chum  therefor  is  duly  filed  against  such  estate. 

The  State,  ex  rti.  Arnold,  v.  Civan,  Adm'r,  et  at.,  367 

COUNTY  COMMISSIONERS. 

See  Liquor  Law,  16;  Mandate,  i. 

CRIMINAL  LAW 

See  LlQUOft  LAW. 

I,  Malicious  Trespass,— Way.— "mum  one  hat  for  a.  long  time  been  in  the 
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habit  of  using  a  way  across  the  land  of  another,  and  he  believes  in  good 
faith  that  he  has  a  nght  to  use  it,  he  will  not  be  guilty  of  malicious  trespass 
for  removing  a  fence  placed  across  such  way.        Fainter  v.  The  State,  388 

a.  Removal  of  Landmark.— Indictment. — An  indictment  charged  that  the 
defendant,  on,  etc.,  "did  then  and  there  unlawfully,  maliciously,  and  mis- 
chievously remove  a  certain  atone  landmark  and  monument,  then  and 
there  erected  for  the  purpose  of  designating  die  south-west  comer  of  a  cer- 
tain tract  of  land  in  said  county,  to  wit,"  describing  the  land. 

JTtld,  that  the  indictment  was  sufficient.  Under  the  first  division  of  sec.  33, 9 
G.  &  H.  468,  it  is  not  necessary  to  charge  the  intent  with  which  the  monu- 
ment was  removed.  Straiten  t.  The  State,  468 

3.  Same. — Survey. — Where  a  monument  has  been  set  up  as  a  landmark,  not 

by  the  proper  officer  of  the  government  of  the  United  Stales,  at  the  time  of 
the  government  surveys,  or  by  authority  of  a  surveyor  in  accordance! 
with  the  requirements  of  the  statute,  or  to  mark  a  boundary  fixed  by 
the  county  surveyor  in  the  presence  and  by  the  acquiescence  of  the  parties 
interested,  without  the  previous  statutory  formalities,  or  to  mark  a  boun- 
dary or  corner  recognized  and  acquiesced  in  for  a  sufficient  length  of  time, 
but  has  been  erected  by  a  surveyor  without  notice  as  required  by  statute,  on 
the  land  of  one  who  was  not  present  at  the  survey  and  did  not  consent  to 
it,  and  set  as  a  corner-stone  at  another  place  than  that  long  recognized 
and  used  as  the  comer,  the  person  on  whose  land  it  has  been  placed  will 
not  be  liable  to  prosecution  for  removing  such  monument.  It. 

4.  Misdemeanor. — Accessories. — There  can  be  no  accessories,  a*  such,  in  mis- 

demeanors, either  before  or  after  the  fact;  but  those  who  are  at  all  guilty 
are  guilty  in  the  same  degree.  lb. 

5.  Murder. — Manslaughter. — Justifiable  Homicide. — Instruction. — On  the  trial 

of  an  indictment  for  murder,  where  there  is  evidence  tending  to  show 
that  the  defendant  acted  in  self-defence,  it  is  error  to  instruct  the  jury  that 
if  the  death  of  a  human  being  be  produced  by  a  deadly  weapon  in  the 
hands  of  another,  the  presumption  is  that  the  party  using  such  weapon 
intended  and  is  guilty  of  murder,  and  that  to  remove  this  presumption 
and  reduce  the  killing  to  manslaughter,  it  devolves  on  the  defendant  to  show 
that  it  was  under  great  provocation,  such  as  endangered  the  life  of,  or  would 
have  resulted  in  great  bodily  harm  to,  the  patty  using  such  weapon. 

Kingen  v.  The  State,  518 

6.  Same. — The  use  of  a  deadly  weapon,  resulting  in  homicide,  under  circum- 

stances that  endanger  (he  life  of  the  ' 

result  in  great  bodily  harm  to  him,  1 

7.  Indictment. — Grand  Jury. — The    caption    of   an  indictment    showed  the 

impanelling  of  the  grand  jury  in  the  county  of  Sullivan,  State  of  Indiana, 
and  the  indictment  was  entitled  "State  of  Indiana,  Sullivan  county," 
etc.,  and  commenced,  "  The  grand  jurors  of  the  State  of  Indiana,  being 
duly  impanelled,  sworn,  and  charged  to  inquire  of  crimes  and  offences 
committed  within  the  body  of  the  county  of  Sullivan,  in  the  State  of  Indi- 
ana, in  the  name,  and  by  the  authority,  and  in  behalf  of  said  State  of 
Indiana,  upon  theiroaths  present,"  etc. 

Held,  that  the  county  in  and  for  which  the  grand  jury  was  impanelled  was  suffi- 
ciently shown.  '  Lovell  v.  The  State,  550 

2.  Verdict. — A  general  verdict  of  guilty  on  an  indictment  containing  several 
counts  is  equivalent  to  a  verdict  of  guilty,  as  the  defendant  stands  charged 
in  the  indictment,  in  each  and  every  count  thereof.  It. 

DAMAGES. 

See  Vendor,  and  Purchases,  a, 6. 

Assessment  of.    See  Default,  1,  3,  3;  SUMMONS,  2. 

iYfauSlfy.— Special  damages  cannot  be  recovered  in  an  action  for  the  breach 
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of  a  contract,  unlets  they  are-  alleged  in  the  caapUiut  la  the  absence 
of  such  allegations,  the  plwiMrff  is  sUsttid  in  his  recovery  to  such  dm- 
•get  aa  naturally  arise  from  the  breach  of  the  contact. 

LtnaTty  t.  Dtmfstj,  246 

DECEDENTS*  ESTATES. 

See  COCKTT  Cmx,  1 ;  Goomkkd  v.  FLOOD,  s  aa. 

KHrtr.— iVwer  e»  Administer  all  the  Assets.— latest  ■"— "7  give 
«  executor  the  power  and  right  to  administer  all  the  properly  of  the  tes- 
tator, though  a  put  of  the  property  is  not  bequeathed  by  the  wilL 

Landers,  Ettr,  v.  Stone  it  a/.,  Adnfrs,  404. 

2.  Same.— Letter!  of  administration  cannot  be  legally  granted  and  confirmed 

while  letters  granted  and  confirmed  to  an  executor  named  in  the  will  are 

in  full  force.  It. 

DEFAULT. 

See  Bill  of  ExcxpnoKS,  3 ;  Puerto,  31 ;  Smaiom,  1,  3, 

I.   What  Admitted  by  Default.— The  default  of  the  defendant  admits  die  cause; 

of  action,  the  maty-rial  and  traversable  averments,  and  that  something  is 

due  the  plaintiff,  but  leaves  the  amount    open  to  be  determined  by  the 

proof.  Bnggi  et  al.t.  SnegJtam  et  a/.,  14 

X  Rights  of  Defendant  after  Default.— Assessment  of Damages. — In  the  assesc- 

it  of  damages  after  default  of  the  defendant,  he  may  appear  and  demand 


a  trial  by  jury;  he  may  cross-examine  the  witnesses  called  by  the  p 
and  may  call  other  witnesses  and  prove  any  matter  which  properly  goes  to 
extenuate  or  mitigate  the  damages ;  he  may  require  the  court  to  give  proper 
instructions  as  to  the  measure  and  extent  of  damages;  he  may  argue  the 
question  of  damages,  may  move  for  a  new  trial,  and  may  reserve  by  a 
Mil  of  exceptions  any  question  affecting  the  damages.  lb. 

Same.— The  right  of  a  defendant  after  default,  in  an  inquest  of  damages, 
does  not  extend  so  far  as  to  allow  him  to  introduce  a  substantive  defence; 
bat,  subject  to  this  qualification,  he  may  iihovr  that  the  plaintiff  has  no  legal 
claim  to  any  but  nominal  damages.  Ji. 


>  Purchaser,  2;  Will,*. 


See  New  Trial,  t,  10, 11;  Official  Bond,  i,  3;  Pleading,  15,  18;  Stattjtt. 
or  Frauds,  3. 


■  Joint  Demurrer. — A  demurrer  stating  that  the  plaintiffs  "  demur  to  the 
second,  third,  and  fourth  paragraphs"  of  answer,  for  the  reason  that 
"said  paragraphs  nor  either  of  them  state  facts  sufficient,"  etc.,  is  a  joint 


demurrer;  and  if  any  one  of  the  paragraphs  is  good,  the  demurrer  must 
be  overruled  as  to  all.  Washington  Tp  v.  Bounty  ttal.,Tl 

3.  Demurrer  to  Answer  Sustained  to  Complaint. — A  demurrer  to  an  answer  to 
an  insufficient  complaint  reaches  bock  and  should  be  sustained  to  the  com- 
plaint  Kretseh  v.  Helm,  43S 

3.  Substituted  Pleading. — Where  a  substituted  answer  has  been  Sled,  the  rul- 
ing upon  a  demurrer  to  the  original  answer  presents  no  question  on  appeal 
to  the  Supreme  Court.  Richardson  etal.  v.  Hawk,  551 

4.' 'Unavailable  Error, — Where  a  demurrer  has  been  overruled  to  a  paragraph 
of  an  answer,  but  the  verdict  of  the  jury  is  for  the  plaintiff,  and  against 
the  defendant,  Cil  that  paragraph,  the  plaintiff  is  not  prejudiced  by  the  ruling 
on  demurrer.  Blessing  etal.t.  Blair,  546 
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J.  Form. — Where  to  an  answer  alleging  affirmative  matter  and  praying  for 
specific  relief  a  demurrer  was  filed  on  the  ground  that  the  answer  did  not 
state  tacts  sufficient  to  constitute  "  a  defence  to  the  action ;" 

Held,  that  the  demurrer  iu  sufficiently  formal.  Fall  v.  Haulrigg,  576 

DEPOSITION. 

See  Bill  of  Exceptions,  i,  8. 

DIVORCE. 

See  Practice,  7. 

DOCKET  FEES. 

I.  Set-Off  against  Premium y  Nati. — To  a  suit  upon  a  promissory  note  the 
defendant  answered  by  way  of  set-off,  that  the  plaintiff  was  indebted  to 
the  defendant  in  a  certain  sum,  being  the  amount  of  certain  docket  fees 

due  and  owing  the  defendant  as  district  attorney  for  prosecuting  and  con- 


Held,  that  fjie  answer  was  good ;  and  it  was  not  necessary  to  file  copies  of  the 
judgments  in  which  the  fees  were  taxed  or  allege  that  the  judgments  or 
costs  taxed  were  in  full  force  and  unreversed.  Law  t.  yierling,  25 

2.  Justice  ef  the  Peace. — Collateral  Proceeding. — The  action  of  a  justice  of  die 
peace  in  taxing  docket  fees  in  prosecutions  for  misdemeanors  cannot  be 
inquired  into  collaterally.  Jo. 

DRAINING  ASSOCIATION. 


I.  Assessment. — Survey  and  Estimate  of Cost. — A  complaint  by  a  draining  asso- 
ciation organised  under  the  act  of  May  23d,  1809,  to  enforce  the  collec- 
tion of  a  ditching  assessment,  mast  allege  a  survey  and  estimate  of  the 
cost,  and  show  that  the  estimated  cost  will  not  exceed  the  aggregate 
amount  of  the  assessments. 

Smith  v.   The  Duck  Pond  Bitching-  Association,  94 

3.  Practice. — Pleading: — Upon  an  appeal  to  the  circuit  court  from  an  assess- 
ment of  benefits  made  against  lands  under  the  acts  authorizing  the  con- 
struction of  levees  and  drains,  no  issues  can  be  made  by  pleading;  and  art 
answer  alleging  that  the  company  in  whose  behalf  the  assessment  was 
made  never  was  a  corporation  should  be  struck  out. 

The  Fetter's  Branch  Ditching  Co.  v.  Makepeace  tt  at.,  226 

ESTOPPEL.       * 

See  Conveyance,  4;  Landlord  and  Tenant,  3;  Promissory  Note,  5. 

EVIDENCE. 

See  Bastardy,  i  ;  Bill  of  Exceptions,  4,  6;  Contract,  2;  Liquor  Law, 
■     5,  8,  9,  10;  New  Trial,  2,  3,4,610  10,  13,  14;  Practice,  10,33;  Prin- 
cipal and  Surety,  4 ;  Real  Estate,  Action  to  Recover,  8;  Slander,. 
1  to  4,  1;  Supreme  Court,  2,  5,  6,  10,  14,  16;  Witness. 

I.  Insufficient  Answer. — It  is  not  error  to  exclude  testimony  offered  to  support 
an  insufficient  answer.  Frtitag  v.  Burke,  38 

a.  Insurance  Policy. — Custom  or  Usage. — In  a  suit  upon  a  policy  of  insurance 
to  recover  for  a  loss,  where  there  it  no  question  as  to  the  rate  of  insur- 

Vol.  XLV.— 39 


6io  INDEX. 

•tee  charged  and  paid  by  the  insured,  evidence  of  the  custom  or  osage  of 
insurance  companies  aa  to  the  rate*  is  immaterial. 

King  t.   rA*  Enterprise  Insurance  G*.  43 

3.  Same.— Parol  Evidence.— Ytrd  evidence 

01  tktj  ttrc  *TF»cu  terms  of  m  policy  of 

4.  Examination  of  Witness. — Leading  Quotum.— It  a  question  is  necessarily 

leading,  it  is  not  obj  cctionable  on  that  account.  Ji. 

5.  Entries  in  Books   of  Corporations. — Entries  in  the  booh*  of  a  corpora- 

tion, of  the  acts  and  proceedings  of  the  corporation,  cannot  be  admitted  in 
evidence  on  behalf  of  the  corporation  by  simply  attaching  ihen  to  a  depo- 
sition and  milling  them  a  part  thereof.  Such  entries  most  be  anlTwnlirarrri 
as  required  by  section  284  of  the  code.  A 

6.  Same. — An  entry  upon  the  books  of  an  insurance  company,  noting  the  rescis- 

sion and  cancellation  of  a  policy  of  insurance,  made  without  the  knowledge 
or  consent  of  the  insured,  will  not  hind  die  insured;  nor  will,  such  entry 
be  admissible  at  evidence  of  a*rescission  or  cancellation  of  the  policy.    A 

7.  Copy  of  Instrument. — In  a  suit  upon  a  policy  of  insurance,  where  the  plain- 

tiff had  read  in  evidence  the  original  policy,  and  it  was  not  disputed  that 
it  was  the  true  and  genuine  policy,  it  was  error  to  permit  to  be  read  in  evi- 
dence on  behalf  of  the  insurance  company  what  was  said  to  be  a  copy,  but 
which  wat  never  signed  or  issued,  and  which  contained  entries  which  were 
not  in  the  original.   *  A 

8.  Written  Instrument. — The  force  and  effect  of  a  written  instrument  cannot  he 

explained  away  or  destroyed  by  evidence  as  to  what  it  was  called. 


9.  Effect  of  Incompetent  Evidence. — Where  incompetent  and  inadmissible  evi- 
dence has  been  received,  the  presumption  is,  that  it  influenced  the  mind  of 
the  court  trying  the  cause,  and  unless  it  clearly  appears  that  it  did  not,  the 


judgment  must  be   reversed. 

I0>  Immaterial  Evidence. — A  judgment  will  not  be  reversed  on  account  of  the 
admission  of  immaterial  evidence,  unless  it  appears  that  tbe  party  objecting 
was  injured  in  his  rights  by  its  admission.  Sparks  v.  Heritage,  66 

1 1.  Vendor  and  Purchaser. — Mortgage. — In  an  action  on  notes  and  mortgage, 
which  are  filed  with  and  made  part  of  the  complaint,  the  notes  and  mort- 
gage are  admissible  in  evidence  against  the  parties  defendants  who,  as 
alleged  in  the  complaint,  have  purchased  tbe  mortgaged  lands  and  agreed 
to  pay  tbe  notes  and  mortgage  made  by  their  co-defendants,  without  proof 
of  their  execution,  where  their  execution  is  not  denied  under  oath. 

Billon  tt  at  v.  Smith,  391 

13.  Execution  of  Instrument.— Statute. — Section  3l6,  R.  S.  1843,  which  pro- 
.  vides  that  any  pleading,  denying,  or  requiring  proof  of,  tbe  execution  or  assign- 
ment of  any  instrument  of  writing,  which  is  the  foundation  of  the  suit,  and 
is  specially  set  forth  in  the  declaration,  shall  not  impose  the  necessity  of 
such  proof,  unless  verified,  by  oath,  is  more  comprehensive  than  sec  80  of 
the  code  fa  G.  &  II.  105J,  and  is  continued  in  force  by  sec  802  of  the  code 
(a  G.  ft  H.  336).  A 

13,  Harmless  Error. — A  judgment  will  not  be  reversed  on  account  of  the  admis- 
sion of  improper  evidence,  when  the  same  fact  is  proved  by  competent  evi- 
dence and  the  evidence  upon  the  point  involved  is  not  conflicting. 

Dickinson  v.  Colter,  445 

14.  Witnesses. — Preponderance  of  Evidence. — Though  more  witnesses  testify  on    ■ 
one  side  than  on  the  other,  this  does  not  make  weight  or  preponderance  of 
evidence.  Wray,  Adrn'r,  v,   TindaB,  517 

EXECUTOR  AND  ADMINISTRATOR. 

See  .Decedents'  EsTATBS,  t,  3. 

EXECUTION. 


See  Shbbot's  Sal*,  i. 
FACTOR. 
See  Pkincipai.  aho  Agent,  i. 
FRAUD. 
Falu  Representations. — Knowledge. — Freniel-w.  Milter,  37  Ind.  I,  Approved. — 
The  principles  of  law  enunciated  in  Frentely.  MUUr.  37  Ind.  1,  in  refer' 
ence  to  the  knowledge  of  a  part]1  making  representations,  alleged  to  be  false 
and  fraudulent,  approved,  and  that  case  adhered  to. 

'  JCrtnsom  tt  al.  v.  Cloud,  173 

FRAUDS,  STATUTE  OF. 
See  Statute  or  Fkadtjs. 

GARNISHMENT. 

.    See  Attachment. 

GRAND  JURY. 

See  Cumtkal  Law,  7. 


:.  Notice. — Insolvency. — A  guarantor  is  entitled  to  notice  of  the  default  of  the 
party,  the  performance  of  whose  contract  he  has  guaranteed. 

Gaff  et  al.  T.  Sims  et  al,  362 

■nance  of  a  contract  for  die  pur- 

,   _  therefor.     For  eighteen  mouths 

after  the  maturity  of  the  contract  the  principal  was  solvent,  but  afterward, 

and  before  suit,  he  became  insolvent.     No  notice  of  his  default  was  given 

to  the  guarantors. 

Held,  that  the  guarantors  were  discharged.  lb. 

3.  Same,  — The  difference  between  liability  of  surety  and  guarantor  discussed. 

Jt. 

GUARDIAN  AND  WARD. 

I.  Guardian  Discharged  by  Marriagt  of  Ward. — Under  the  statute  (3  Ind. 
Stat.  283},  the  marriage  of  a  female  ward  to  a  person  of  full  age  puts  an 
end  to  the  guardianship  and  requires  the  guardian  to  account. 

Kidwelltt  al.  v.  The  State,  ex  rel  Boyden  tt  ux.,  37 

9.  Pleading. — Complaint  en  Guardian' '1  Bond. — Conversion  of  Assets. — Where, 
in  a  complaint  upon  a  guardian's  bond,  the  only  allegation  as  to  the  estate 
that  came  to  the  bands  of  the  guardian  is,  that  there  came  to  his  hands  on. 
a  certain  day  three  several  promissory  notes,  of  a  certain  value  at  that 
date,  without  showing  that  they  were  due,  or  when  they  would  become  due, 
is  bad,  thnugh  it  be  alleged  in  general  terms,  as  a  breach  of  the  bond,  that 
the  guardian  converted  said  assets  to  his  own  use  and  benefit.  It. 

3.  Same. — If  it  is  intended   in  such  case  to  show  that  the  guardian  sold  and 

assigned  the  notes,  and  used  the  proceeds  for  his  own  purposes,  the  facts 
ought  to  be  alleged.  It. 

4.  Same. — Sureties  on  Guardian's  Bond. — The  sureties  on  the  bond  of  a  guar- 

dian, in  a  suit  upon  the  bond,  may  plead  by  way  of  set-off  an  indebtedness 
of  the  relator  to  the  guardian. 

Myers  tt  al.  V.  The  State,  ex  ret.  Apple/on  el  al.,  1 60 

5.  Same. — In  a  suit  upon  a  guardian's  bond,  an  answer  by  the  sureties  that 

the  guardian  was  poor  and  indigent,  and  was  compelled  to  use  the  money 
sued  for  in  tnpport  of  the  relator,  and  that  he  wrongfully  refused  to  claim 


&  Sale  of  Real  Estate.— Statute  tf  1843.— Under  the  revised  statutes  of  1843, 
*  guardian  iu  making  tale  of  the  real  estate  of  hit  ward,  at  private  sale, 
wat  not  required  to  give  notice  of  the  sale,  but  he  should  have  reported  the 
i*lt  to  the  court  for  confirmation,  before  making  a  conveyance. 

Maxwell  et  al  V.  Campbell  et  a/..  Trie* 

J.  Sum*. — Jurisdiction  to  Appoint  Guardian. — If  minors  hare  real  estate  in 
this  State,  a  guardian  may  be  appointed  for  them  in  the  county  where  the 
real  estate  lies,  though  the  minors  may  be  non-residents.  It, 

8.  Vendor  and  Purchaser. — Equitable  Title. — Where  a  purchaser  of  real  estate, 
■old  by  a  guardian  under  a  valid  order  of  sale,  has  paid  the  purchase-money, 
and  is  in  possession  of  the  real  estate,  and  the  sale  has  been  confirmed,  he 
has  an  equitable  title  to  the  same,  and  is  entitled  to  retain  possession  as 
against  the  wards.  It. 

HUSBAND  AND  WIFE. 

See  Assault  and  Battery,  i,  2;  Witness,  2. 

Aiandonment. — Necessaries. — Condonation. — A  husband  whose  wife  has  aban- 
doned him  without  cause  and  lived  apart  from  him,  without  means  of  sup- 
port of  ber  own  or  furnished  by  him,  is  not  liable  to  a  person  who,  with 
notice  of  the  abandonment,  furnished  her  necessary  support  during  the 
separation,  though  she  has  afterward  returned  to  her  husband,  and  he  has 
received  her  and  lived  with  her  as  his  wife.  Oiason  t.  Heritage,  73 

INDEMNITY. 

See  Contract,  i, 

INDICTMENT. 

See  Criminal  Law,  2,  7 ;  Liquor  Law,  3,  4. 

INFANT. 

See  Minor. 

INJUNCTION. 

See  Parties,  Ij  Pleading,  13;  Practice,  14;  Turnpike,  r. 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  5;  Practice,    13;  Slander,  3,  4;  Suwtrats  Cooxt, 

10,  17. 

1.  Repetition. — It  is  not  error  in  the  court,  after  havingfully  instructed  the  jury, 

to  refuse  to  give  the  instruction  in  another  form.  Tucker  v.  Caii,%\ 

2.  Applicable  to  Evidence. — The  court  cannot  be  required  to  give  an  instruction 

concerning  the  effect  of  proof  of  a  defence,  where  there  is  no  evidence 
given  to  which  the  instruction  could  apply.  A 

3.  Assuming  Facts. — In  instructing  n  jury  it  is  error  for  the  court  to  assume  the 

truth  of  matters  which  have  not  been  proved,  or  of  matters  concerning 
which  the  testimony  has  been  conflicting,  and  indicate  the  leaning  of  the 
court  against  one  of  the  parties. 

Kintner  v.  Tne  State,  ex  reL  Ripperdan,  175 

4.  Correction  of  Erroneous  Instruction. — An  erroneous  instruction  cannot  be 

corrected  by  another  instruction,  which  may  state  the  law  accurately,  unless 
the  erroneous  instruction  be  thereby  plainly  withdrawn. 

sYingenv.  The  State,  Sit 
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INSURANCE. 
See  Evidence,  2,  3, 6,  7;  Pixadmg,  4. 
INTERROGATORIES  TO  JURY. 
See  Practice,  5,  6. 
JOINT  DEBTORS. 
I.  Discharge  vf  One  Joint  Debtor. — Partnership. — Pending  the   dissolution 
of  a  partnership,  a  creditor  received  the  notes  of  the  several  partners  for 
their  respective  portions  of  a  partnership  debt  standing  on  an  open  account, 
and  agreed  to  release  each  partner  from  any  other  portion  of  the  debt  than 
that  covered  by  his  note,  and  accepted  the  notes  as  a  full  discharge  of  each 
partner  from  the  residue  of  the  account. 
Held,  that  the  contract  was  binding  on  the  creditor,  and  that  he  could  not  main- 
tain  a  suit  on  the  account  against  a  partner  who  had  paid  the  note  so 
accepted  for  his  shore  of  the  debt.  Maxwell  «  at.  v.  Day  tt  at.,  509 

a.  Same. — The  taking  of  a  note,  with  or  without  security,  from  one  of  several 
joint  debtors  for  a  pre-existing  debt,  is  a  payment,  when  it  is  expressly  agreed 
that  it  is  taken  as  payment  and  at  the  risk  of  the  creditor.  Ji. 

JOINT  TENANCY. 
'    See  Conveyance,  3, 
JUDGMENT. 
See  Justice  of  the  Peace, 4,  5;  New  Trial,  12;  Partition^;  Princi- 
pal and  Surety,  v.  Supreme  Court,  18. 
Review  of.    See  Parties,  2 ;  Partition,  x  ;  Practice,  20  to  26,  31, 
Modification  of.    See  Practice,  27. 
t.  Merger. — Satisfaction. — Whereseverul  judgmentshave been  rendered  against 
parties  jointly  and  severally  liable  on  the  same  obligation,  und  one  of  the 
judgments  has  been  paid,  such  payment  is  a  satisfaction  of  all  the  judgments, 
except  as  to  costs ;  and  when  suits  are  still  being  prosecuted  against  some 
of  the  parties  liable,  the  payment  of  such  judgment  may  be  pleaded  in 
bar  of  the  further  maintenance  of  the  pending  actions. 

The  First  National  Bank  v.  The  Indianapolis,  etc.,  Co.  et  at,  5 
3.  Exception  to. — A  general  exception  to  any  judgment  presents  no  question  on 
appeal  as  to  the  form  of  the  judgment  as  rendered. 

The  I.  6*  St.  L.  R.  R.  Co.  v.  Smythe,  32a 

3.  Lien  of. — Period  of  Lien. — The  lien  of  judgments  upon  real  estate  is  regu- 

lated by  statute,  and  the  general  rule  is,  that  the  lien  continues  for  ten  yean 
from  the  rendition  of  the  judgment,  and  no  longer;  but  there  are  four 
exceptions,  the  statute  excluding  from  the  computation  of  time,  1.  The 
time  during  which  the  party  is  restrained  by  an  appeal  from  proceeding.  3. 
The  time  during  which  the  plaintiff  is  restrained  by  an  injunction.  3.  The 
time  the  plaintiff  may  be  prevented  from  proceeding  by  the  death  of  the 
defendant.  4.  The  time  the  plaintiff  may  be  prevented  from  enforcing  the 
judgment  by  an  agreement  of  the  parties  entered  of  record. 

Applegate  it  at  v.  Edwards  et  at,  339 

4.  Same. — Purchaser  of  Real  Estate  from  Judgment  Defendant. — A  purchaser 

of  real  estate  from  a  judgment  defendant,  after  the  expiration  of  ten  yean 
from  the  rendition  of  the  judgment,  takes  the  land  discharged  from  the  lien 
of  the  judgment,  unless  the  lien  is  preserved  by  some  of  the  exceptions  con- 
tained in  the  statute.  lb. 

5.  Same. — Lien  where  Judgment  is,  by  Agreement,  not  Collectible  for  a  Cer- 

tain Time. — Where  a  j  udgment  is  rendered  in  pursuance  of  a  written  agree- 
ment of  the  parties,  entered  of  record,  that  the  judgment  shall  be  rendered 
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collectible  and  payable  Bine  jean  from  its  date,  the  ten  years  dnringwhicht 
such  judgment  will  remain  a  lien  on  the  real  estate  of  the  defendant  wilt 
not  fffPTnvqr  to  nm  until  the  expiration  of  die  nine  yean.  A. 

&  Same.—Purckaser  §f  Real  Estate  from  Judgment  Defendant  Btmnd  ijr 
Terms  if  Judgment. — A  purchaser  of  real  estate  from  inch  a  judgment 
defendant  is  chargeable  with  notice  of  the^xistence  of  the  judgment  and  mi 
terms,  and  is  bound  to  know  that  the  lien  of  such  judgment  will  not  be  dis- 
charged, until  after  the  expiration  of  ten  year*  from  the  time  when  the- 
plaintiff  could  have  proceeded  to  collect  the  judgment.  Jt, 

7.  Qmcltuiveneu  of.— Attachment. — A  writ  of  attachment  wat  levied  on  teal 
estate,  to  which  the  defendant  had  only  an  equitable  title.  Judgment  «* 
rendered  against  the  defendant,  and  the  attached  property  was  ordered  to  be 
sold.  The  attachment  defendant,  after  the  sale  and  the  execution  of  > 
sheriff's  deed  to  the  purchaser,  brought  hi*  action  to  recover  the  property 

Held,  that  the  question  whether  the  land  attached  was  subject  tc 

one  to  be  pasted  upon  by  the    court  in  the  attachment  ....         „ 
that  the  judgment  under  which  the  sale  was  made  could  not  be  attacked 
collate  rail)'.  Bates  Hal.  t.  Speoner  tt  01,489 

%.  Same, — A  judgment  is  not  only  conclusive  on  what  was  actually  determined, 
but  also  extends  to  every  other  matter  which  the  parties  might  have  litigated 
in  thecase.  A. 

JUDICIAL  DISCRETION. 
See  Practice,  4. 
JUDICIAL  SALE. 
See  MoaictcE,  1 ;  Sunup's  Saix 
JURISDICTION. 
See Gcasjxan  awu  Wabd,  7 ;  Justice  of  tu»  Peace,  i,  a;  Sutubmz  Cockt^ 


ant,  judgment  is  delayed  by  appeal,  until  interest  added  to  the  principal 
exceeds  the  amount  of  which  a  justice  of  the  peace  has  jurisdiction,  it  is  not 
error  for  the  court  to  give  judgment  for  the  fall  amount  due. 

Bargii  v.  Farrar  it  «£,4I 

2.  Venue. — The  indorsee  of  a  promissory  note  payable  at  a  bank  in,  this  State- 

may  sue  both  the  makers  and  indorsers  in  a  county  where  the  indotsers. 
reside,  though  none  of  the  makers  reside  in  such  county. 

Keiser  etatt.  Yandei,  174 

3.  Fraetice. — Objection  to  the  jurisdiction  of  the  person,  if  it  appear  on  the- 

face  of  the  record,  must  be  taken  by  demurrer ;  if  not,  it  must  be  taken 
by  answer;  othcrwiseit  will  be  deemed  to  be  waived.  A. 

JUROR. 

Accepting  Without  Interrogating. — If  a  party  accepts  a  joror  without  inter- 
rogating him  in  reference  to  whether  he  is  a  householder  or  freeholder 
of  the  county,  he  thereby  waives  the  right  to  object  to  the  competency  of 
the  juror  on  such  grounds.  ■    Estepet  at.v.  V/atirous  et  a/.,  140 


.  Talesmen.— When  the  regular  panel  of  jurors  are  engaged  in  the  trial  of  a. 
cause,  the  court  may  direct  the  sheriff  to  call  bystanders,  or  go  upon  Ifaer 
atreett  or  into  the  country  and  summon  other  jurors. 

Bradley  v.  Bradley, (ff 
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3.  Same. — If  any  jurors  of  the  regular  panel  are  present  and  not  engaged,  they 
ahould  be  called,  and  the  panel  then  filled  from  others,  as  the  court  may 
direct  16. 

JUSTICE  OF  THE  PEACE. 


.  Jpfeat.— Jurisdiction. — Fending  an  appeal  in  the  circuit  court  from  a  jus- 
bee's  judgment,  the  plaintiff,  by  leave,  filed  a  second  paragraph  of  com- 
plaint, in  which  he  demanded  judgment  for  three  hundred  dollars.  The 
defendant  thereupon  moved  to  dismiss  the  action  on  the  ground  (hat  the 
mount  claimed  was  beyond  the  jurisdiction  of  a  justice  of  the  peace, 
that  the  motion  sliould  have  been  sustained.    The  limit  of  the  justice's 


amount  claimed  was  beyond  the  jurisdiction  of  a  justice 
Held,  that  the  motion  sliould  have  been  sustained.    The  limit  of  the  jus 

jurisdiction  waa  two  hundred  dollars,  and,  by  the  statute,  iG.  &H,  576, 
sec  67,  it  is  provided  that  on  an  appeal  the  cause  shall  be  tried  under  the 
same  rules  and  regulations  prescribed  for  trials  before  justices. 

Pritchardv.  Bartholomew,  219 
a.  Remittitur. — An  offer  lo  remit  the  excess  of  the  judgment  over  the  amount 
claimed  before  the  j  ustice  could  not  care  the  error  of  overruling  a  motion 
to  dismiss  the  action  made  after  the  amendment  of  the  complaint  in  the 
circuit  court  by  which  the  amount  demanded  exceeded  the  jurisdiction 
of  a  justice  of  the  peace.  lb. 

3.  Official  Bond. — Where  a  justice  of  the  peace  receives  a  note  for  collection, 

in  his  official  capacity,  and  collect*  the  same,  and  appropriates  the  proceeds 
to  his  own  use,  the  sureties  on  his  official  bond  are  liable  therefor  to  the 
party  injured.  Widener  it  al.  v.  The  Stale,  ex  rel.  Sumner  tl  at.,  244 

4.  Pleading.-   Suit  on  Official  Btnd  of  Justice  of  the   Peace.— k  complaint 

on  the  official  bond'  of  a  justice  of  the  peace  alleging  that  the  relator  was 
plaintiff  in  an  action  before  the  justice,  and  on  the  trial  the  justice  found 
for  the  plaintiff  in  the  turn  of  one  hundred  and  sixty-si*  dollars,  but  with- 
out the  fault  or  knowledge  of  the  relator,  the  justice  entered  his  finding  and 
judgment  for  only  the  sum  of  sixty-sin  dollars,  and  that  the  relator  did 
not  know  of  such  entry  for  more  than  sixty  days  thereafter,  by  reason  of 
which  the  relator  lost  the  sum  of  one  hundred  dollars,  is  bad. 

Larretal.  t.  The  State,  ex  rel.  Wagoner,  364 

J.  Same. — Conclusiveness  of  Record. — The  record  of  a  justice  of  (he  peace  is 

conclusive  evidence  of  the  facts  set  forth  therein,  and  such  record  cannot  be 

contradicted  by  a  pleading.  Jb. 

LANDLORD  AND  TENANT. 


-Where  (he  lessee  of  real  estate,  by  an  agreement 

\t  to  use  and  possess  the  real  estate  as  long  ai 

be  paid  to  (he  lessee,  and  he  to  pay  tl 

in  legal  effect,  an  assignment  of  the  1 

The  I.  Af.&'C.  Union  v.  The  C,  C,  C,  cV  /.  Jt,  W,  Co.,  381 


die  lessee  could,  the  rent  to  be  paid  to  the  lessee,  and  he  to 
Held,  that  the  arrangement  was.  in  legal  effect,  an  assignment  of  (lie  lease. 
Ti.  r  «e  Aj  f  fjJ7~.  ..   ti.  f    r    f   a* 


a.  Same. — Estoppel. — Where  a  lease  contains  a  clause  against  an  assignment 
of  the  lease  without  the  written  consent  of  the  landlord,  if  the  lease  is 
assigned  without  such  consent,  the  assignee  is  chargeable  with  notice  of  the 
terms  of  the  lease,  and  if  the  landlord  docs  not  accept  rent  for  occupancy 
of  the  premises  after  assignment,  he  will  not  be  estopped  from  claiming  a 
j         forfeiture  of  the  lease  by  reason  of  the  assignment.  lb, 

LANDMARK,  REMOVAL  OF. 

See  Cmminal  LAW,  a,  3.  _ 
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agreement  or  understanding  between  the  buyer  and  seller  as  to  where 
the  liquor  was  to  be  drank; 

Held,  that  there  was  no  -violation  of  the  law  by  the  seller. 

O '  Connor  t.  The  State,  35J 

II.  Salt  of  Intoxicating  Liquor  to  Person  in  the  Habit  of Becoming Intoxicated. 
Time. — In  a  prosecution  for  selling  liquor  to  a  person  in  the  habit  of  becom- 
ing intoxicated,  if  the  affidavit  states  the  offence  to  have  been  committed 
on  or  about  a  certain  day,  it  will  be  sufficient.       Farrell  v.  The  State,  371 

13.  Constitutional  Law. — Act  to  Regulate  Sale  of  Intoxicating  Liquor;. — The 
nineteenth  section  of  the  act  to  regulate  the  sale  of  intoxicating  liquors, 
approved   February  271I1,  1873.  is  constitutional  and  valid.  lb. 

13.  Sail  of  Intoxicating  Liquor  to  Person  in  tkt  Habit  of  Becoming  Intoxicated. 
On  the  trial  of  a  person  indicted  for  selling  intoxicating  liquor  to  n  person 
in  the  habit  of  becoming  intoxicated,  the  Offence  is  made  out  when  it  is 
proved  that  the  person  charged  sold  intoxicating  liquor  to  a  person  in  the 
habit  of  getting  intoxicated.  The  State  is  not  bound  to  prove,  in  such  case, 
that  the  defendant  sold  the  liquor  to  such  person,  knowing  that  he  was  in  the 
habit  of  getting  intoxicated.  lb. 

14.  Same. — If  the  liquor  was  sold  under  the  reasonable  belief,  entertained  in 
good  faith,  that  the  person  purchasing  was  not  in  the  habit  of  getting  intox- 
icated, such  fact  may  be  proved  by  the  defendant,  upon  whom  rests  the 
burden  of  proof  upon  that  subject.  lb. 

15.  Sale  to  Minor. — Where,  in  the  absence  of  the  proprietor  of  a  saloon,  his 
bar-keeper  sold  intoxicating  liquor  to  a  minor,  and  on  the  trial  of  a  prose- 
cution therefor  against  said  proprietor,  there  was  nothing  in  the  evidence 
tending  to  show  that  he  bad  authorized  his  bar-keeper  to  sell  to  minors,  or 
in  any  manner  in  violation  of  law; 

Held,  that  there  could  be  no  conviction.  Thompson  v.  The  State,  495 

iG.  Appeal. — County  Commissioners. — An  appeal  lies  to  the  circuit  court,  ' 
under  the  general  statute  relating  to  comity  commissioners,  I  G.  &  H.  253, 
sec.  31,  from  a  decision  of  such  commissioners  in  refusing  to  grant  a  per- 
mit to  sell  intoxicating  liquors,  there  being  no  provision  in  the  liquor  law 
of  February  27th,  1873,  forbidding  such  appeal  or  making  the  decision  of 
the  commissioners  final. 
The  State,  ex  rel.  Reynolds,?.  The  Board  of  Comm'rs  of  Tippecanoe  Co.,  501 

MALICIOUS  PROSECUTION. 

I.  Probable  Cause.— Nolle  Prosequi. — The  defendant  in  a  criminal  prosecution 
was  found  guilty;  but  a  new  trial  was  granted,  and  subsequently  a  nolle 
prosequi  was  duly  entered,  and  the  defendant  was  thereupon  discharged. 

Held,  that  this  was  such  a  determination  of  the  case  as  to  enable  the  accused  to 
sue  for  malicious  prosecution. 

Held,  also,  (hat  the  finding  of  guilty  having  been  set  aside,  it  was  no  evidence 
of  probable  cause.  Richter  v.  Koster,  440 

2. Malice. — The  defendant  in  an  action  for  malicious  proseculion  was  before 
the  grand  jury,  not  voluntarily,  but  in  obedience  to  a  subpoena,  and, 
upon  being  questioned,  test  ified  to  what  he  believed  to  be  true  in  reference  to 
a  criminal  offence  supposed  to  have  been  committed  by  the  plaintiff,  and 
thereafter  took  no  part  in  prosecuting  the  criminal  charge. 

Held,  that  malice  could  not  be  inferred  from  these  facts.  lb. 

3.  Probable  Cause. — Pleading.— -In  an  action  for  malicious  prosecution,  the  plain- 
tiff must  averand  prove  a  want  of  probable  cause;  consequently,  facts  show- 
ing probable  cause  may  be  given  in  evidence  under  the  general  denial, 
and,  the  general  denial  being  pleaded,  it  is  not  error  to  sustain  a  demur- 
rer to  a  special  answer  alleging  the  existence  of  probable  cause  for  the 
prosecution.  Trogden  et  al.  v.  Dtckard,  572 


MALICIOUS  TRESPASS. 

See  Cmmm  l*w,  i. 

MANDATE. 
See  CoiporatioM,  t. 

I.  County  Commissioners. — Liquor  Permit. — In  deciding  on  in  application  finr 
a  permit  to  «HJ  intoxicating  liquors  under  the  act  of  February  17th,  1873, 
the  county  commissioners  act  judicially,  and  not  ministerially  only;  con- 

soch  permit. 

The  Stale, tx  ret.  Reynolds,-*.  Tke  Board of Comm'rs  of  Tippecanoe  Co.,  SOI 
3.  Practice. — A  mandate  is  never  issued  to  control  the  eserci.se  of  judicial  power 
or  discretion  in  an  inferior  tribunal ;  its  appropriate  office  is  to  act  die 
subordinate  tribunal  in  motion,  to  command  it  to  proceed  and  give  judg- 
ment, but  not  to  direct  it  what  judgment  to  give.  H. 
3.  Same. — The  use  of  the  writ  of  mandate  originated  in  the  lack  of  any  other 
specific  legal  remedy,  and  the  rule  has  always  been  that  where  the  party  has 
inch  other  remedy,  he  cannot  resort  to  the  use  of  this  writ.                       VJ_ 

MANSLAUGHTER. 
See  Criminal  Law,  5,  6. 
MECHANICS  URN. 
I.  Material-Man. — Contractor. — A  material-man  who  furnishes  materials,  not 
to  the  owner,  but  to  the  contractor,  for  the  erection  of  a  new  braiding, 
can  acquire  and  enforce  a  lien  on  the  building,  and  on  the  interest  of  the 
owner  of  the  real  estate  on  which  the  building  stands,  to  the  extent  of  the 

value  of  the  materials  furnished.  Cutter  t.  Frest  et  ml.,  96 

a.  Same. — Payment  to  Contractor. — Notice.— Such  lien,  if  the  notice  is  fikd  within, 
the  time  limited  by  the  statute,  is  not  defeated  by  the  fact  that  the  owner, 
before  the  filing  of  the  notice  of  intention  to  hold  the  lien,  has  paid  the 
contractor  in  full  for  the  work  and  materials.  It. 

3.  Pleading. — Complaint. — In  an  action  to  enforce  a  mechanic's  lien  for  mate- 
rials furnished,  it  is  necessary  that  the  complaint  allege  that  the  material* 
were  furnished  for  the  building  sought  to  be  charged  with  the  hen;  it  is 
not  sufficient  to  aver  that  they  were  furnished  to  the  contractor  or  owner, 
and  were  used  in  the  construction  of  the  building. 

The  City  #/  Crawfordsville  r.  Barr,  158 

^TSame. — In  an  action  to  enforce  a  mechanic's  lien  for  materials  furnished, 

the  complaint  must  aver  or  show  that  the  notice  of  intention  to  hold  a  lien 

was  filed  within  sixty  days  after  the  completion  of  the  building.  Jt, 

MERGER. 

See  Judcmeht,  1. 

MINING  LEASE. 

See  Cohtsact,  3. 

MINOR. 

1.  Contract. — The  contract  of  an  infant  in  relation  to  personal  property  may  be 

avoided  by  him  during  his  minority. 

Carpenter  v.  Carpenter,   AdnCr,   142 
a.  Same.—  Falsi  Representations  aito  Age. — That  the  infant  falsely 

that  he  was  of  full  age  will  not  render  his  contract  valid,  nor' 

him  from  avoiding  the  contract,  though  it  may  constitute  a  can 

for  the  tort. 
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3.  Saae.—Exckangt  of  Property. — Tender^— Where  an  infant  has  exchanged 

property  with  on  adult,  lie  is  not  bound  to  tender  back  the  property  he  Jul 
received,  before  suing  for  the  value  or  the  possession  of  the  prof*—*— 
given  by  him  tc  '*"  ~     '  '" 

4.  Same. — Adult  Entitled  to  Property, — On  the  avoidance  of  such  contract  by 

the  infant,  the  adult  is  entitled  to  have  the  property  received  by  the  infant, 
in  whatever  condition  it  may  be,  and  if  the  property  received  by  the 
infant  has  been  injured  while  in  his  possession,  if  the  law  famishes  anr 
remedy,  it  is  an  action  for  the  tort.  A. 

5.  Same. — Plating  Party  in  Statu  One. — It  is  not  necessary,  in  order  to  give 

effect  to  the  disaffirmance  of  the  deed  or  contract  of  an  infant,  that  tho 
other  party  should  be  placed  in  statu  que.  /J. 

MISDEMEANOR. 

See  Chimin  ai.  Law,  4. 

MORTGAGE. 

SeeEvTDHNCX,  11;  Statute  of  Frauds,  2;  Turnpike,  2,  3,  4;  Vendor. 

and  Purchaser,  7 ;  Goodspeed  v.  Flood,  533. 

I.  Foreclosure. — Sale  Without  Valuation. — Where  promissory  notes  secured 
by  a  mortgage  on  real  estate  contain  a  stipulation  that  they  shall  be  col- 
lectible without  relief  from  valuation  laws,  but  the  mortgage  contains  no 
such  clause,  the  stipulation  in  the  notes  must  be  carried  into  the  mortgager 

3.  Same. — Partiet. — A  debtor  executed  one  mortgage  to  several  different  cred- 
itors. After  maturity  of  all  the  claims,  a  part  of  the  mortgagees  foreclosed 
without  making  a  certain  other  mortgagee  a  party  to  the  proceeding. 
After  the  decree  and  before  a  sale  of  the  property  under  it,  the  latter  com- 
menced his  action  to  foreclose  the  mortgage,  fnV'pg  the  debtor  and  all  tho- 
other  mortgagees  parties. 

field,  that  the  foreclosure  proceeding  to  which  he  was  not  made  a  party  did  not 
affect  bis  rights  under  the  mortgage, 

Held,  also,  that  he  could  maintain  his  action,  and  in  it  have  his  rights  and 
those  of  the  other  mortgagees  determined. 

Held,  also,  that  the  mortgage  secured  all  the  claims  which  it  included,  without 
regard  to  the  time  of  their  maturity.  Goodally.Mopleyital.,  355 

3.  Some. — Answer. — To  a  complaint  to  foreclose  a  mortgage  made  to  secure 

a  promissory  note,  an  answer  that  the  note  was  given  without  any  consider, 
at  ion  13  good.  ConweUr.  Clifford,  393 

4.  Some.— Want  of  Title  in  Vendor.— An  allegation  of  an  entire  want  of  tide- 

in  the  vendor  is  no  defence  to  the  foreclosure  of  a  mortgage  given  to  secure; 
the  payment  of  the  purchase-money.  lb. 

5.  Same. — Failure  of  Title. — To  a  complaint  to  foreclose  a  mortgage,  an  answer 

alleging  that  the  note  sued  on  was  given  forthe  purchase-money  of  the  mort- 
gaged real  estate,  and  that  the  title  has  failed,  and  the  defendant  has  been 
evicted,  but  not  showing  that  the  real  estate  had  been  conveyed  to  the  mort- 
gagor by  a  deed  containing  any  covenants,  is  bad.  It. 

6.  Some. — Fraud. — Breach  of  Warranty. — To   a   complaint    to   foreclose  a 

mortgage,  an  answer  alleging  that  the  note  secured  was  given  for  pur- 
chase-money of  the  real  estate  mortgaged,  and  alleging  a  want  of  title- 
in  a  pert  of  it,  bnt  not  showing  fraud  or  a  breach  of  covenant,  is  bad.    1$. 

MURDER. 
See  CsrjfiMAL  Law,  5,  6. 
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NEW  TRIAL. 
"See  Practice,  7;  Real  Estate,  Action  to  Recover,  91  Supume  Court.  4. 
t.  Demurrer. — Error  of  the  court  in  ruling  upon  a  demurrer  is  not  a  reasm 
for  a  new  trial.  Tucker  t.  CaB,  31 

-a.  Evidence. — The  assignments  as  reasons  for  a  new  trial,  that  the  court  per- 
mitted the  introduction  of  irrelevant,  immaterial,  and  incompetent  testimony 
over  the  objection  of  the  party  moving  for  a  new  trial,  and  that  the  court 
refused  to  allow  the  introduction  of  material,  relevant,  and  compet 
mony  offered  by  said  party,  are  too  general  to  raise  any  question. 
.3.  Motion  for  New  Trial. — A  motion  for  anew  trial,  on  the  ground  of  evidence 
being  improperly  excluded,  must  indicate  what  evidence  was  thus  excluded. 
Freilag  v.  Burke,  38 

4.  Same. — A  motion  for  a  new  trial,  on  the  ground  of  the  admission  of  improper 

evidence,  must  specifically  point  out  what  evidence  was  improperly  admit- 
ted.       Sparta  v,  Heritage,  66;  E.  Salts-  Co.  t.  Knmkwrigit el al,  148 

5.  Reasons  far  Ncm  Trial. — That  the  complaint  is  not  sufficient,  or  that  no 

sufficient  notice  had  been  given  of  the  pendency  of  the  action,  is  not  a 
reason  for  anew  trial.  Chopin  el  al.  v.  Jackson,  153 

6.  Motion. — Evidence. — When  tha  rejection  of  evidence  is  not  prop^ly  assigned 

a*  a  cause  for  a  new  trial  in  the  court  below,  such  ruling  cannot  be  consid- 
ered in  the  Supreme  Court.  Parks  t.  Hill,  172 

7.  Same. — That  "  the  court   erred  in   excluding  material   and  competent  evi- 

dence offered  by  the  defendant,"  is  too  general  a  statement  of  a  cause  for  a 
new  trial.     The  particular  evidence  excluded  must  be  stated  in  the  motion. 

A 

8.  Nttaly-Discovtrtd  Evidence. — Bill  of  Exceptions. — When,  during  the  term 

at  which  a  trial  has  been  had,  a  motion  lor  a  new  trial  on  the  ground  of 
newly-discovered  evidence  is  overruled,  to  present  such  ruling  to  the 
Supreme  Court,  the  record  on  appeal  must  contain  by  bill  of  exceptions 
the  evidence  given  on  the  former  trial  and  the  newly^discovered  evidence, 
as  they  were  shown  on  the  hearing  of  the  motion. 

Sanders,  Adm'x,  Y.  Lay,  320 
g.  Same. — Complaint. — An  application  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  made  after  the  term  at  which  a  tiial  of  an  action  has 
been  had,  is  a  new  and  independent  proceeding,  and  is  by  complaint,  which 
must  state  the  evidence  given  on  the  trial  and  that  newly-discovered, 
and  an  issue  must  be  formed,  tried,  and  determined,  and  the  evidence  upon 
such  trial,  to  become  part  of  the  record,  must  be  made  so  by  bill  of  excep- 

10.  Same. — Demurrer. — A  demurrer  to  a  complaint  for  a  new  trial  on  the  ground 
of  new  evidence  discovered  after  the  term  admits  the  evidence  on  the  former 
trial,  and  that  newly-discovered,  to  be  as  stated  in  the  complaint  Ji. 

11.  Demurrer. — Error  in  ruling  upon  a  demurrer  is  not  a  ground  for  anew 
trial.  Widener  et  al.  v.   The  State,  ex  rel.  Sumner  et  at,  344 

The  I.  &■  St.  L.  R.  R.  Co.  v.  SmytAe.^a 

12.  Effect  on  Judgment. — In  an  action  to  recover  the  possession  of  real  estate, 
where  there  has  been  a  trial  and  judgment,  the  grunting  of  a  new  trial 
under  the  statute  operates  as  a  vacation  of  the  judgment,  without  any 
Special  order  to  set  it  aside.  Maxwell  et  al.  v.   Campbell  et  al '.,  3&0 

13.  Surprise. — WheYe  a  party  to  a  suit,  with  a  view  to  influence  his  action,  tells 
his  adversary  that  cert.-.:n  matters  in  issue  by  the  pleadings  will  not  be  oon- 
troverted  on  the  trial,  it  will  not  be  negligence  in  him  to  rely  upon  sod) 
statement  and  omit  to  procure  evidence  to  prove  what  the  other  party  hat 
thus  told  him  would  not  be  denied;  and  if  such  matters  are  controverted 
by  the  testimony  of  the  party  making  such  statement,  the  party  thus  mis- 
led will  be  entitled  to  A  new  trial  on  the  ground  of  surprise. 

Haynet  et  al.i.  The  State,  ex  rel  Stovpc  etaL.AM 
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14.  Complaint  far  Hew  Trial. — Newly- Diteavtrtd  Evidence. — Cumulative  Evi- 
dence.— Impeachment. — A  complaint  for  a  new  trial  was  bled  by  the  defend- 
ant in  an  action  for  (lander,  on  the  ground  of  newly -discovered  evidence, 
wherein  it  was  alleged  that  on  the  trial  a  certain  witness  testified  to  the 
speaking  of  the  slanderous  words  by  the  defendant,  and  that  the*  were 
spoken  within  a  certain  time,  and  that  he  had  never  heard  an y  one  speak  of 
the  subject  before,  and  wherein  it  was  shown  that  witnesses  were  exam- 
ined at  the  trial  by  the  defendant  for  the  purpose  of  proving  statements  of  the 
witness  who  testified  to  the  speaking  of  the  slanderous  words,  showing  that 
he  knew  of  the  charge  before  the  time  he  said  he  heard  it  from  the  defend- 
ant ;  and  the  alleged  newly-discovered  evidence  was  that  of  witnesses  who 
it  was  alleged  would  testify  that  "hey  talked  with  the  witness  who  testified 
to  the  speaking  of  the  slanderous  words,  about  the  slanderous  charge  against 
the  plaintiff,  and  that  be  repeated  the  charge,  before  the  time  the  alleged 
charge  was  made  by  the  defendant 

Held,  that  the  complaint  was  had,  the  newly- discovered  evidence  being  only 
cumulative  and  for  impeachment  Shiglty  v.  Snyder,  543 

15.  Same. — Where  an  application  for  a  new  trial  is  made  after  the  tern,  the 
complaint  must  show  that  the  causes  were  discovered  after  the  term.       lb. 

NUISANCE. 

/  Sea  Liquor  Law,  i,  2, 5. 

OFFICE  AND  OFFICER. 

See  Assault  and  Battery,  t,  a;  Town,  i,  z. 

OFFICIAL  BOND. 

See  Bond,  i  ;  County  Clkbx  ;  Justice  of  tux  Peace,  3,  4. 

I.  Pleading. — Demurrer. — Where  several  breaches  of  an  official  bond  are  set 
out  in  a  complaint  of  a  single  paragraph,  a  demurrer  "  to  each  and  every 
paragraph  of  the  plaintiff's  complaint,  for  the  reason  that  the  same,  in  con- 
nection with  neither  of  the  breaches,  nor  with  all  of  them,  does  not  set  forth 
facts  sufficient,"  etc.,  must  be  overruled,  if  either  breach  presents  a  good 
caase  of  action. 

Armingtm  it  at.  v.   The  State,  ex  rel.  The  City  ef  G rcensburgh,  10 

3.  Same. — Such  a  demurrer  does  not  present  the  question  whether,  under  the 
Code,  a  demurrer  can  be  Sled  to  one  of  several  breaches  assigned  in  the 
same  paragraph  of  a  complaint.  lb. 

3.  City  Clerk. — Sureties. — A  city  clerk,  under  color  of  his  office,  filled  up  and 

signed  certain  city  orders  which  had  been  signed  in  blank  by  the  mayor, 
made  them  payable  to  himself,  presented  them  to  the  treasurer,  and  pro- 
cured the  money  thereon,  when  nothing  was  due  him  from  the  city. 
Held,  that  this  was  a  breach  of  his  official  bond,  for  which  his  sureties  were  lia- 
ble. It  was  a  part  of  his  official  duty  to  draw  and  countersign  all  orders 
on  the  city  treasury.  Issuing  an  order  was  an  official  act,  and  making  it 
payable  to  himself  did  not  change  the  official  into  a  non-official  act.        lb. 

4.  Same. — Inconsistent  Pleading. — Set-Off'. — In  one  paragraph  of  answer,  the 

sureties  alleged  that  when  the  clerk  received  the  money  on  the  orders 
claimed  to  have  been  illegally  issued  by  bim,  the  city  was  indebted  to  him 
one  thousand  dollars.  In  a  subsequent  part  of  the  paragraph,  they  expressly 
admitted  that  be  received  from  the  city  treasurer,  on  orders  unlawfully  filled 
up  by  himself,  three  hundred  and  eighty  two  dollars  over  and  above  what 
was  due  him  from  the  city,  and  without  any  allowance  by  the  city  council. 
Held,  that  this  admission  was  inconsistent  with  and  controlled  theaverment  in  the 
former  part  of  the  pleading,  that  the  city  owed  the  clerk  one  thousand  dol- 
lars. 
'Held,  also,  that  the  paragraph  was  not  good  as  an  answer  of  set-off.  J&. 


See  Ghtach;  Moitgace,  a;  Peacticb,  8,5. 

1.  Corporation. — An  action  to  enjoin  the  treasurer  of  ■  county  fiwa  collecting 

■  tax  assessed  to  lid  in  the  construction  of  *  turnpike,  on  the  ground  that 
the  turnpike  company  wn  never  organized  m  a  corporation  pursuant  to  the 
statute,  u  not  a  proceeding  to  destroy  the  turnpike  company,  bat  to  pre  teat 
the  collection  of  the  tax  because  the  company  had  not  the  authority  to 
have  the  tax  anrwd.  and  there  is  no  inconsistency  in  making  the  pre- 
tended corporation  a  party  defendant  by  its  assumed  corporate  name. 
(PErnT,  J.,  dissented.)      Knight  it  air.  The  Flatreck,  tie.,  Co.etaL,  134 

2.  Review  of  Judgment. — As  a  general  rule,  in  a  proceeding  to  review  a  judg- 

ment, the  same  parties,  and  all  of  them,  should  be  before  the  court  as  im 
the  original  proceeding  sought  to  be  reviewed.  Douglay  v.  Davit,  493 

PARTITION. 

I.  Report  ef  Comtniimonea. — The  report  of  commissioners  in  a  partition  pro- 
ceeding is  to  be  regarded  in  the  light  of  a  verdict  of  a  jury  rendered  upon 
a  trial  at  law ;  and  it  should  be  disturbed  or  interfered  with  by  the  court 
only  upon  grounds  similar  to  those  on  which  a  verdict  would  be  set  aside 
and  a  new  trial  granted.  Luiai  it  al.  v.  Peters  it  aL,  313 

B.  Review  ef  Judgment. — In  proceedings  to  review  a  judgment  of  partition,  if 
the  court  finds  that  the  partition  as  nude  is  unequal,  it  cannot  render  a 
judgment  requiring  those  who  have  received  more  than  their  proper  shares; 
to  make  a  money  compensation  to  the  parties  who  hare  received  less.  Ira 
such  case,  it  should  appoint  the  same  or  other  commissioners  to  make; 
another  partition,  and  if  they  report  thai  the  lands,  in  whole  or  in  part, 
cannot  be  divided  without  damage  to  the  owners,  the  court  should  then 
order  such  portion  to  be  sold  as  is  not  susceptible  of  division.  A 

3.  Division  ef  Part. — If  a  portion  of  the  lands  can  be  divided  without  injury, 

or  if  the  shares  of  one  or  more  of  the  parties  can  be  set  off  to  them  and 
the  residue  cannot  be  partitioned,  the  latter  portion  only  should  be  ordered  to 
be  sold.  A 

4.  Equalising  Shares  fy  Payments  of  Money. — Judgment. — In  a  proceeding'  for 

the  partition  of  lands,  if  the  commissioners  find  that  a  just  and  equitable 
partition  in  value  cannot  be  made  without  injury,  the  parties  may  agree 
that  the  commissioners  may  equalize  the  partition  by  requiring  those  that 
receive  more  than  their  just  and  equitable  share  to  pay  to  snch  as  receive 
less  certain  sums  of  money ;  and  if  the  commissioners  agree  upon  the  sums 
to  be  thus  paid,  and  the  parties  then  consent  to  the  partition  thus  made,  and 
all  agree  that  the  court  may  render  judgment  for  the  sums  named  by  the 
commissioners  against  the  parties  required  to  pay  the  some,  in  favor  of  the 
parties  who  are  to  receive  the  same,  judgments  so  rendered  will  not  be 
void,  and  such  judgments  will  be  a  lien  on  the  lands  of  the  judgment 
defendants.  Afpligate  it  al.  V.  Edttardt  tt  al^  339 

PARTNERSHIP. 

See  Joint  Debtors,  i. 

Agreement  Bttwten  Partners. — Set-Off. — A.  and  B-,  being  partners,  dissolved 
their  partnership,  A.  giving  his  note  to  B.  for  bis  interest  in  the  partner- 
ship property,  and  agreeing  to  pay  all  the  partnership  debts  except  a  note  to 
one  S.,  which  B.  assumed  and  agreed  to  pay.  In  a  suit  by  B.  against  A. 
on  the  note  of  the  latter,  A.  answered  by  way  of  set-off  the  agreement  of 
B.  to  pay  the  note  held  by  S.,  averring  that  it  was  due  and  wholly  unpaid, 
and  that  he,  A.,  was  personally  liable  for  the  amount  thereof. 

Held,  that  the  answer  was  a  good  defence  to  an  amount  equal  to  the  note  due 
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field,  also,  that  an  answer  of  set-off  U  not  demurrable  for  "as  juicing  to  answer1 
the  entire  complaint,  although  the  set-off  is  shown  to  be  for  a  stun  leu  than 
the  plain! iff  '■  demand.     The  answer  is  good  to  the  extent  of  the  set-off. 

MuUendere  v.  Scott,  II J 

PLEADING. 

See  Assault  and  Battery,  i,  a ;  Consider  ation,  i  ;  Corporat/on,  4 ;  Dam- 
ages; Demurrer;  Docket  Fees,  1,  2;  Draining  Association,  2 ;  Guar- 
dian and  Ward,  2,  3 ;  Justice  of  tub  Peace,  4,  5 ;  Malicious  Prosecu- 
tion, 3;  Mortgage,  3  to  6;  New  Trial,  8,  9. 14, 15;  Official  Bond,  1 
t04;  Practice,  r,  a;  Promissory  Note,  4;  Railroad,  5  ;  Rhal  Estate, 
Action  to  Recover,  i,  3;  Replevin;  Riparian  Rights;  Slander,  8; 
VENDOR  AND  Purchaser,  i,  4,  5,  6;  WARRANTY,  3. 

I.  Instrument  Required  ta  be  in  Writing. — If  -a  pleading  is  hosed  upon  an 
instrument  required  to  be  in  writing,  it  will  be  subject  to  demurrer,  unless 
the  original  or  a  copy  is  filed  with  the  pleading. 

King  v.  The  Enterprise  Insurant*  Co.,  43 

3.  Written  Instrument. — If  a  pleading  alleges  a  contract  sued  on  to  be  in 
writing,  it  will  be  bad  on  demurrer,  unless  the  original  or  a  copy  is  filed 
with  the  pleading.  lb. 

3.  Same. — Under  the  code,  if  a  contract  sued  on  is  not  alleged  to  be  in  writ- 

ing, and  no  copy  is  filed  with  the  pleading,  the  presumption  arises  that  the 
contract  is  not  a  written  one,  and  tf  the  contract  is  such  as  is  required  to 
be  in  writing,  the  objection  may  be  taken  by  demurrer.  lb, 

4.  Same. — Practice. — Motion  to  have    Pleading   Made  Mere  Specific. — Where 

S  steamboat  is  insured  while  running' between  certain  points,  and  afterward, 
ir  an  additional  premium,  the  terms  of  the  policy  are  extended  so  as  to 
extend  the  risk  while  running  between  other  points,  the  cancellation  of 
the  latter  agreement  need  not  be  in  writing;  and  a  motion  to  have  an 
answer  setting  up  such  cancellation  and  release,  in  bar  of  a  suit  on  the  policy, 
made  more  specific  by  stating  whether  the  release  was  in  writing  or  not, 
where  it  is  not  alleged  in  the  motion  that  it  was  in  writing,  and  the  motion 
is  not  supported  by  affidavit  showing  it  to  have  been  in  writing,  should  be 
overruled.  It. 

5.  Evidence  Struck  Out  of  Pleading. — A  party  is  required  to  plead  fads,  and 

not  evidence,  and  where  a  pleading  contains  the  evidence  tending  to  prove 
the  substantial  averments  of  the  pleading,  a  motion  to  strike  out  the  evi- 
dence should  be  sustained.  lb. 

6.  Same. — Redundant  Averment  Struck  Out. — Redundant  averments,  unneces- 

sary exhibits,  and  useless  verbiage  in  a  pleading,  are  not  reached  by  a 
demurrer,  but  should  be  struck  out  on  motion.  lb. 

7.  Implication. — An  allegation  that  a  ccntract  was  cancelled  implies  that  it  was 

cancelled  with  the  knowledge  and  consent  of  the  parties.  li. 

8-  Reformation  of  Written  Contract. — The  terms  of  a  written  instrument  sued 
on  cannot  be  reformed  or  changed  on  the  ground  of  mistake,  at  the  instance 
of  the  defendant,  except  by  alleging  the  mistake  and  asking  affirmative  relief 
by  a  cross  bill.  lb. 

9.  Contract. — Complaint. — A  complaint  on  a  written  agreement,  made  by  a  town- 

ship trustee,  lo  pay  for  certain  writing  tablets,  to  be  "  payable  when  the 
funds  come  in,"  most  show  that  funds  sufficient  to  pay  the  demand  have 
come  into  the  treasury  before  the  bringing  of  the  suit,  and  that  such  funds 
are  by  law  applicable  to  the  payment  of  the  claim  sued  on. 

Washington  Tp  v.  Sonne,  tt  til,  JJ 

10.  Same. — An  allegation  in  such  complaint,  that  funds  have  come  in  and  have 
been  used  by  the  township,  which  funds  were  by  law  directed  to  be  used 
for  the  purpose  of  paying  for  materials  of  like  character,  is  insufficient.  lb. 
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II.  Complaint.— Demurrer.— If  a  complaint  shows*  good  came  of  action  as  to 
any  part  of  the  demand,  it  it  good  on  demurrer.  Hornet.  Diitie,  iao 

13.  Copies  of  Written  Instruments.  --  Written  instruments  which  arc  not  the 
foundation  of  an  action,  though  filed  with  the  complain!,  cannot  supply 
accessary  •vennerrfct  thereof. 

Knight  it  ml.  t.  The  Ftotnde,  tie.,  Co.  it  ml.,  134 

13.  Seme. —  Turnpike. — Where  lie  action  is  to  restrain  the  collection  of  an  illegal 
tax  assessed  in  aid  of  the  construction  of  a  turnpike,  copies  of  the  petition  for 
the  right  of  highway,  the  certificate  of  the  county  auditor  as  to  the  owner- 
ship of  three-fifths  of  the  land,  etc,  the  order  of  the  board  of  commission- 
en,  the  list  of  taxei  assessed  on  the  plaintiff's  land,  made  by  the  auditory 
and  a  statement  of  the  proceedings  of  the  petitioner*  and  stockholders  of  a 
turnpike  company  agreeing  upon  the  name  of  the  company  and  the  election, 
of  officers  do  not  properly  form  part  of  the  complaint.  Ji, 

14.  Complaint  on  Settlement. — Answer. — Where  a  complaint  is  on  a  settlement 
of  an  account,  an  answer  that  neither  responds  to  the  settlement  nor  denies 
it  IS  bad.  Bernhomer  1.  Canon/,  I$I 

15.  Justice .of the  Peace. — Demurrer. — In  an  action  commenced  before  a  justices 
of  the  peace,  sustaining  a  demurrer  to  a  good  paragraph  of  an  answer  that 
is  not  a  plea  in  abatement,  an  answer  of  set-off,  or  an  answer  of  the  statute 
of  limitations,  is  not  error.  R. 

ifct,  Answer  to  Port  of  Complaint. — A  plea  in  confession  and  avoidance,  which 
is  pleaded  in  bar  of  the  entire  cause  of  action,  but  which  constitutes  only 
a  partial  defence,  is  bad.  Ali/ord  v.  Earner,  156 

17.  Set-Off. — A  [Jen  of  set-off  is  not  bad  because  it  assumes  to  answer  the- 
whole  complaint,  but,  in  fact,  only  answers  a  port.         Law  v.  Purling,  25 

Myers  et  al.  7.  The  State,  ex  ret.  Appleton  et  al.,  160 

18.  Demurrer. — When  the  general  denial  and  a  special  paragraph  of  answer 
are  filed,  it  is  not  error  to  sustain  a  demurrer  to  the  special  paragraph  when 
the  matters  pleaded  therein  can  be  given  in  evidence  under  the  general 
dental.  Widentr  et  al.  v.  The  State,  ex  rel.  Sumner  et  a!.,  244. 

19.  Answer. — An  answer  in  bar,  which  professes  to  answer  the  whole  cause  of 
action,  bat  which  answers  a  part  only,  is  bad  on  demurrer. 

Jackson  v.  t'osbendcr  et  atr.,  30$ 
ao.  Complaint. — Prayer. — That  a  plaintitT  is  not  entitled  to  the  relief  specially 
prayed  for,  is  no  ground  of  demurrer  to  the  complaint.     The  prayer  is  only 
matter  of  form  and,  when  a  cause  of  action  is  stated,  cannot  be  reached 
by  demurrer.  Goodall  v.  Mopley  et  al.,  355 

21.   Writing  Filed  with  Pleading. — It  is  not  sufficient  to  state  in  a  pleading  that 
n  writing  is  filed  with  it;  the  writing  must  be  filed,  or  it  will  not  be  availa- 
ble. Cortmelt  v.  Clifford,  391 
32.  Reference  to  Another  Paragraph. — Facts  averred  in  one  paragraph  of  a 
pleading  cannot  be  adopted  and  made  a  part  of  another  paragraph  by  ref- 
erence ;  such  facts  must  be  set  out  by  averments.      Potter  v.  Earnest,  41& 
23-  Answer. — An  answer  is  bad  which  sets  np  facts  in  direct  conflict  with 
a  written  agreement  sued  on,  and  which  contains  no  averment  of  a  mistake 
of  fact,  and  no  prayer  to  reform  the  instrument.     Dickinson  r.  Colter,  445 
PRACTICE. 
See  Aheest  of  Judgment;  Bill  of  Exceptions;  Default;  Demurrer; 
Draining  Association,  2;  Evidence,  ii;  Instructions  to  Jury;  Juris- 
diction, 3;  Juror;  Mandate;  New  Trial;  Parties;  PL2ading,4.  5,  6; 
Principal  and  Surety,  5;  Summons;  Superior  Court;  Supreme  Couet; 

1.  Bill  of  Exceptions. — Motion  to  Strike  Out  Pleading. — If  a  motion  is  made 
to  strike  out  a  pleading,  and  it  is  overruled,  no  question  can  be  presented 
thereon  to  the  Supreme  Court  without  a  bill  of  exceptions.  Reagan  v.  Pox,  % 
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a.  Malum  in  Arrest. — A  judgment  cannot  be  arrested  because  the  complaint 
only  warrants  a  recovery  of  nominal  damages. 


nutter  of  talcing  up  cause*  For  faiol ;  and  where  a  cause  is  taken  up  01 
of  its  older  and  tried  over  the  objection  of  one  of  the  parties,  but  with- 
out an  application  for  a  continuance  or  postponement,  it  will  be  presumed, 
the  contrary  not  appearing,  that  good  ground  existed  for  the  action  of  the 
court.  Bradley  v.  Bradley,  67 

5.  Interrogatories  to  Jury. — Where  interrogatories  are  submitted  to  a  jury,  if 
additional  ones  are  desired,  they  should  be  prepared  and  submitted  to  the 
court,  with  a  request  that  they  be  submitted  to  the  jury.  lb. 

0.  Same. — Answer*  to  Interrogatories. — If  answers  to  interrogatories  are  not 
full  and  responsive,  objection  should  be  made  to  the  discharge  of  the  jury, 
audit  should  be  ashed  that  they  be  sent  out  to  answer  further.'  lb. 

7.  Excessive  Alimony. — In  an  action  for  a  divorce,  where  objection  is  made  that 

the  amount  of  alimony  allowed  is  excessive,  it  must  appear  that  the  atten- 
tion of  the  court  below  was  called  to  the  question,  either  by  a  motion  for 
a  new  trial  or  a  motion  to  modify  and  correct  the  judgment  Assigning  ns 
a  reason  for  a  new  trial  that  the  jury  erred  in  its  finding  as  to  the  value  ofthe 
ltusband's  property  is  not  sufficient.  lb. 

8.  Assignment  of  Judgment    Before  Appeal. — Parties. — If  a  judgment  has 

been  rendered  by  a  justice  of  the  peace,  and  before  an  appeal  has  been 
taken  by  the  defendant,  the  plaintiff  assigns  the  judgment  ou  the  docket  of 
the  justice,  a  motion  made  by  the  defendant  in  the  court  to  which  he 
appeals,  to  dismiss  the  cause  as  to  the  original  plaintiff,  and  to  substitute 
the  assignee,  should  be  overruled.  Pcterman  v.  Ott,  224 

9.  Same. — In  such  case  the  action  may  be  continued  in  the  name  of  the  origi- 

nal party,  or  the  court  may  allow  the  assignee  to  be  substituted  in  the 

10.  Striking  out  Pleading. — Evidence. — It  is  error  to  strike  oat  a  material  part 
of  a  pleading ;  but  overruling  a  motion  to  strike  out  is  not,  except  under 
special  circumstances,  a  cause  of  reversal.  Evidence  in  support  of  surplus 
matter  shall  be  excluded.  Dill  v.  CFerrell  et  al„  26S 

11.  Bejusat  of  Defendant  to  Testify. — Where  the  defendants  were  summoned 
to  testify  in  reference  to  certain  material  facts,  and  refused  to  appear  and 
testify,  the  court  committed  no  error  in  rendering  judgment  as  upon  a  confes- 
sion, instead  of  striking  out  their  answers,  according  to  the  provisions  of 
Sec.  299  of  the  code  (2  G.  &  H.  188J.  BeUen  ft  at.  V.  Smith,  101 

12.  Pleading. — Judgment  NotwUkstandingVerdict. — Where  the  answer  contains 
one  or  more  good  paragraphs,  a  judgment  notwithstanding  the  verdict  can- 
not be  rendered  for  the  plaintiff.  Huff  v.  Cole  et  at.,  300 

13.  Instruction. — Tn  an  action  on  a  promissory  note,  where  no  general  denial 
is  pleaded,  and  the  execution  of  the  note  is  not  disputed,  ana  no  evidence 
is  given  in  support  of  the  affirmative  defences  pleaded,  and  where  the  note 
sued  on  has  been  improperly  excluded  when  offered  as  evidence  by  the  plain- 
tiff, it  is  error  for  the  court  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant.  B>. 

J  4.  Dissolving  Restraining  Order. — Dissolving  a  restraining  "order,  where  the 
cause  was  left  to  be  tried  upon  its  merits,  was  held  not  error. 

ApjlegaU  et  at.  v.  Edwards  et  at.,  319 

15.  Refusal  la  Strike  Ou!.— A  refnsal  to  strike  out  a  pleading  cannot  be  an 
available  error.  Griffin  v.  Smith,  Adm'r,  366> 
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IS.  Special  Finding.— A  tpecial  finding  of  Cids  and  cooclanons  (if  bur  not  made 
it  therequest  of  cither  party,  not  signed  by  the  judge,  and  not  made  a  pui 
of  the  recoit)  by  order  of  court  or  by  ft  bill  of  eiceptions,  cannot  be 
regarded  as  having  bees  nude  under  sec.  341  of  the  code,  and  can  only 
have  the  effect  of  a  general  finding.  Ctmwtll  v.  Clifford,  39a 

17.  Same. — The  only  way  to  reserve  questions  arising  on  a  special  finding  of 
facts  and  conclusions  of  law  thereon  is  to  except  to  the  conclusions  of 
law.  It  is  not  enough  to  except  to  the  rinding;  nor  can  any  question 
thereon  be  raised  by  a  motion  for  a  new  trial  or  for  a  judgment  on  die 
special  finding.  SmithetaJ.  r.  Dandiem,  396 

18.  Same. — Where  exception  has  been  properly  taken  to  conclusions  of  law, 
an  assignment  that  the  court  erred  in  it*  conclusion*  of  law  will  present  to 
the  Supreme  Court  the  question  whether  the  court  so  erred.  lb, 

19.  Same. — A  special  finding  of  facts  and  conclusions  of  law  must  be  signed  by 
the  judge  or  incorporated  in  a  bill  of  exceptions ;  entering  it  upon  the  order 
book  with  other  entries  which  are  signed  by  the  judge  is  ingnfo-imp,     jj. 

30.  Judgment. — Review  of. — When  the  only  ground  of  a  romphinr  fcr  a 
review  of  a  judgment  is  error  in  the  proceedings  in  which  the  judgment 
was  rendered,  no  review  can  be  had  unless  the  error  assigned  i*  apparent 
on  the  face  of  the  record  and  ba*  not  been  waived. 

Richardson  et  al.  T.  Hxek,  451 

31.  Same. — A  failure  to  except,  as  a  general  role,  is  a  waiver  of  the  error; 
and  a  bill  of  review  cannot  be  used  as  a  means  of  creating  an  exception 
In  the  first  instance,  A 

22.  Same — The  error  must  be  an  available  one,  else  there  is  nothing  to  review. 

B. 

33.  Same. — A  bill  of  review  for  error  of  law  appearing  in  the  proceeding* 
and  judgment  cannot  be  sustained,  unless  the  errors  are  such  that  the 
Supreme  Court  would  reverse  the  judgment  on  appeal  Ik. 

24.  Same. — In  a  complaint  for  review  for  errors  apparent  on  the  record,  no 
issuable  question  of  fact  can  be  presented.  A  demurrer  raise*  a  question 
of  law  for  the  court  to  decide,  the  aame  as  a  joinder  of  error  on  appeal. 
If  die  demurrer  is  overruled,  the  judgment  is  reversed,  and  the  errors 
allowed,  and  no  further  answer  is  necessary.  If  the  demurrer  is  sustained, 
it  has  all  the  effect  of  confirming  the  judgment,  and  terminates  the  suit.   J®- 

35.  Same. — A  release  of  errors,  or  any  other  matter  which  would  bar  an  appeal, 
may  be  anrwered  In  defence  to  a  bill  for  a  review  of  errors  of  law  appear- 
ing in  the  proceedings  and  judgment,  but  no  issue  of  fact  can  be  formed 
touching  the  merits  of  the  original  action  on  such  a  roroplaint.  A 

36.  Sam: — If  a  demurrer  be  filed  to  a  bill  to  review  a  judgment  on  the  ground, 
of  new  facts,  or  facts  newly-discovered,  and  the  demurrer  is  overruled,  it 
does  not  dispose  of  the  case,  and  the  defendant  must  answer.  A 

37.  Judgment, — Modification  of. — A  court  may  modify  a  jndj_ 
term  at  which  it  is  rendered,  and  the  parties  are  bound  by  the  p 


29,  Refusing  Leave  to  File  Aniwtr. — When  leave  to  file  an  answer  has  been 
refused,  the  Supreme  Court  will  presume  in  favor  of  the  action  of  the  lower 
court,  unless  by  the  record  it  appears  to  have  been  erroneous.  The  record 
should  show  that  the  defendant  offered  to  file  an  answer  appropriate  to 
the  complaint  A 

30,  Special  Finding. — When  a  special  finding  is  made  by  the  court  without  the 
request  of  either  party  to  the  action,  it  will  be  treated  as  nothing  more 
than  a  general  finding.  A 


the 
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31/  Judgment.— ftevitiocf.— When  Judgment  by  default  has  been  rendered  on 
an  insufficient  complaint,  the  defendant  may  maittKtfl  a  proceeding  lor  a 
iniew  and  reversal  of  thejudgment  in  the  same  court,  although  no  execp- 
appeais  in  the  record.  Berkshire  et  at.  v.  Young,  461 

ndmtnt. — An  amendment  changing  the  isssue  to  conform  the  pleadings  to 

facts  proved  cannot  be  allowed  after  verdict ;  but  where  such  amendment 

does  not  change  the  legal  effect  of  the  pleading,  a  judgment  will  not  be 
reversed  because  of  it.  Maxwell  et  at.  v.  Day  tt  el.,  509 

Jj,  Objections  to  Evidence. — Where  the  admission  of  certain  evidence  is  objected 
to  on  the  trial,  the  ground  of  objection  must  be  stated,  or  it  will  not  be  con- 
sidered on  appeal.  Trogden  tt  at.  v.  Deciard,  573 

PRINCIPAL  AND  AGENT. 
See  Cohtkact,  t,  2. 

(.  Factors-Right  of  Factor  to  Sell  Goods  tehere  Advances  Have  Been  Made.— 
Where  goods  were  consigned  to  •  factor  for  sale,  without  instructions  as 
to  the  price  for  which  they  were  to  be  sold,  and  the  factor  advanced 
money  to  the  consignor  to  an  amount  greater  than  the  value  of  the  goods, 
and,  after  such  advances,  the  consignor  instructed  the  factor  not  to  sell 
for  less  than  a  certain  price,  as  he  could  do  better  by  having  the  good* 
returned,  and  the  factor  thereupon  informed  the  consignor  that  the  goods 
lad  not  been  sold,  and  that  it  was  doubtful  whether  they  could  be  sold 
at  the  price  fixed,  and  that  he  would  await  further  instructions,  stating 
that  if  the  consignor  wished  to  remove  the  goods,  an  account  of  the 
advances  would  be  rendered,  and  the  amount  could  be  remitted  at  the 
time  the  goods  were  ordered  to  be  removed,  to  which  the  consignor  made 


Moauy  et  at.  v.  Muster  tt  at.,  115 
■act. — By  a  written  agreement  1 
.  if  Connecticut,  and  E.,  a  resident  of  Indiana,  P.  furnished  n 
purchase  a  large  quantity  of  lands  in  the  latter  state,  the  titles  being  taken  in 
the  name  of  P. ;  E.  was  to  take  the  care  and  agency  of  said  lands  as  the 
attorney  of  P.  and  to  make  no  charge  for  commissions,  diligence,  skill,  or 
personal  services,  bnt  after  P.  was  paid  his  original  investment  and  ten  per 
cent,  interest  thereon,  from  the  proceeds  of  the  sales  of  said  lands,  E.  was 
to  have  half  the  residue  for  his  services,  and  was  to  be  sole  agent  for  the 
sale  of  the  lands  for  the  term  of  four  years,  during  which  time  the*  were 
all  to  be  sold,  unless  the  time  should  be  extended  by  mutual  agreement 
No  authority  was  conferred  on  E.  to  execute  deeds  as  P.'s  attorney.  It  was 
further  agreed  that  P.  should  receive  his  capital  so  invested  with  ten  per 
cent,  interest  thereon  within  fouryeare,  aud  in  case  any  of  said  lands  remained 
unsold  at  the  end  of  four  years,  E.  was  to  make  no  claim  to  any  interest  in 
audi  unsold  lands,  but  they  were  to  be  wholly  vested  in  P.,  his  heirs,  etc 
Before  the  four  years  expired,  P.  died,  leaving  a  will,  by  which  he  devised 
said  lands  to  certain  persons;  but  no  provision  was  made  by  the  will  for 
carrying  out  his  contract  with  E.  or  for  making  deeds  for  such  lands  as 
E.  might  sell.  The  devisees  took  no  measures  to  carry  oat  the  contract,  and 
after  the  expiration  of  the  four  years  told  the  lands  at  a  large  advance  over 
the  cost  price  and  ten  per  cent,  interest. 
■M,  that  the  contract  was  one  of  agency  and  did  not  constitute  a  partnership, 
or  rive  E.  an  interest  in  the  lands  themselves,  bat  only  in  the  surplus  of  the 

_ .  _ .  Js  thereof. 
,  also,  that  the  death  of  P.,  the  principal,  revoked  the  authority  of  E.,  the 
■gent 
Held,  also,  that  a.  power  to  sell  coupled  with  an  interest  in  the  thing  to  be  sold 
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Rimvetthe  gTtntor  of  Hepmrer;  otherwise  where  the  interest  ism  the  pro- 
ceed! only  of  the  thing. 
Sdd,  also,  that  the  failure  of  P.  to  provide  by  his  will  for  carrying  out  the  con- 
tract with  E.  was  a  breach  of  its  terms,  and  that  E.  was  entitled  to  Mooter 
from  the  estate  of  P.  mch  sum  as  he  could  have  realized  by  sale*  of  the  Land 


3.  Agtnt.—Autkmly.— The  mere  power  to  collect  rent  does  not  cc 
to  make  a  sew  lease  or  change  an  existing  one. 

TktI.l£.&C  IMum  v.  The  ft,  C,  C,  eV  I.  It.  W.  G,  38c 

PRINCIPAL  AND  SURETY. 


directing  the  sheriff  to  levy  an  execution  that  may  be  issued  to  collect  the 
residue  upon  the  property  of  his  co-surety  exclusively.  The  creditor  bas 
his  remedy  against  all  the  makers  for  all  of  the  debt ;  and  sections  674  and 
675  of  the  code  only  authorize  the  court  to  order  that  the  property  of  the 
principal  shall  be  sold  before  resort  is  had  to  that  of  the  surety. 

SehooUy  v.  Fletcher  et  aJ.,  86 

2.  Same. — Contribution. — It  is   only  when  one  surety  has   paid    more  than 

his  share  of  the  liability  that  he  can  call  upon  a  co-surety  for  contribution. 

li. 

3.  Extension  if  Time. — Interest. — An  agreement  in  writing  to  pay  an  increased 
rate  of  interest,  made  by  the  principal  maker  with  the  holder  of  a  pmuiis- 
"ry  note,  is  a  good  consideration  for  an  extension  of  the  time  of  payment; 

id  when  the  agreement  is  to  extend  for  a  definite  period  without  the  eon- 
it  of  the  surety,  it  will  discharge  the  sorely.  HsiffY.  Cole  et  a/.,  300 


soryni 


A.  Same. — Evidence. — Alteration  of  Contract. — An  agreement  to  pay  1 

rate  of  interest  thereafter,  indorsed  on  a  promissory  note,  made  by  the  princi- 
pal only,  without  the  knowledge  or  consent  of  the  surety,  does  not  of  itseli 


change,  alter,  or  supersede  the  contract  evidenced  by  the  face  of  the  note ; 
and  in  a  suit  against  the  surety,  the  note  is  proper  evidence  to  be  given 
to  the  jury.     Harden,  v.  Wolf,  2  Ind.  31,  explained.  lb. 

5.  Suretyship. —  Trial  of  Question  of. — One  of  several  defendants  who  claims 

to  be  a  surety  may  have  that  question  determined  in  the  trial  of  the  action, 
or  he  may  file  his  complaint  for  that  purpose  after  the  trial  of  the  original 
cause.  J  Richardson  et  ai.  r.  Hirjik,  45 1 

6.  Agreement  to  Extend  Time  of  Payment. — Consideration.~~Aa  agreement  by 

the  principal  to  continue  to  pay  the  same  rate  of  interest  specified  in  a 
promissory  note,  though  greater  than  the  legal  rate,  is  not  a  sufficient  con- 
sideration to  sustain  a  promise  to  extend  the  time  of  payment,  and  an 
extension  upon  such  consideration,  without  the  knowledge  or  consent  of  the 
surety,  does  not  discharge  the  surety.  Pierce  v.  Gotdsberry,  31  Ind.  52, 
asserting  a  contrary  doctrine,  is  overruled.       Abel  v.  Alexander  et  al^,  523 

7.  Same, — The  acceptance  from  the  principal,  by  the  creditor,  of  interest  in 

advance  is  a  sufficient  consideration  for  a  promise  of  forbearance  for  the  time 
for  which  interest  is  so  paid,  and  such  agreement  discharges  the  surety  if 
made  without  his  consent.  /*. 

8.  Same.—  Time  of  Forbearance. — An  agreement  to  extend  the  time  of  payment 

"  to  the  summer"  of  a  given  year  means  until  the  first  day  of  the  first 
summer  month,  June;  and  an  agreement  to  extend  the  time  " until  the 
fall"  means  to  the  1st  day  of  September.  Courts  take  judicial  notice  of  the 
seasons  and  of  the  general  course  of  agriculture.  A 


629 


See  Summons 

PROMISSORY  NOTE. 

See  Jurisdiction,  2;  Mortgage,  i  ;  Prmotaj,  And  Sukkty,  i. 

f .  Rights  of  Parties  Amongst  Thtmsehts. — As  to  the  payees  of  a  promissory 
note,  the  maters  are  all  principals  and  equally  liable ;  the  creditor  has  the 
right  to  hold  all  the  makers,  whether  principals  or  indorsee,  for  the  entire 
debt ;  but  the  rights  and  liabilities  of  the  makers  amongst  themselves  depend 
upon  the  contract  between  them,  upon  the  relation  each  may  sustain  to  the 
other  and  to  the  transaction.  ,  School-?  v.  Fletcher  et  a/.,  86 

a.  Payable  in  Bank. — In  this  State,  only  Mich  notes  as  are  drawn  payable  in  a, 
bank  in  tins  State  having  an  actual  existence  at  the  time  the  note  is  executed 
are  privileged  as  inland  Dills  of  exchange  under  the  law  merchant;  and  the 
name  of  such  bank  must  be  given  in  the  note.       Parkinson  v.  Finch,  123 

3.  Same. — Fictitious  Bant. — A  person  who  signs  a  note  purporting  to  be  nego- 

tiable and  payable  at  a  bank  in  this  State,  in  an  action  brought  by  a  bona  fide 
holder,  is  not  estopped  from  showing  that  there  was  no  Each  bank  as  the' 
one  described  in  the  note.  Jb, 

4.  Pleading. — Answer, — Note  Purporting-  to  be  Payable  in  a  Bant. — In  an 

action  by  an  indorsee  of  a  note  purporting  to  be  payable  at  a  bank  in  this 
State,  in  an  answer  by  the  maker  alleging  a  want  or  failure  of  consideration 
and  averring  that  there  never  was  any  such  bank  as  the  one  named  in  the 
note,  it  is  not  necessary  to  allege  that  the  indorsee  was  informed  of  the  non- 
existence of  the  bank.         ThcFirst  Haft  Bank  v.  Grindstaff  da/.,  158 

5.  Maker. — Estoppel. — The  maker  of  a  promissory  note  purporting  to  be  payable 

at  a  bank  in  this  State  is  not  estopped,  as  against  an  innocent  bolder,  from 
denying  that  there  was  such  a  bank  as  the  one  named  in  the  note  Jf. 

6.  Action  Against  Assignor. — Non-Residence   of  Maker. — Diligence. — Where 

the  maker  of  a  promissory  note,  after  the  assignment  thereof  and  before  the 
right  of  action  thereon  matures,  becomes  a  non-resident  of  the  State,  the 
holder  may  proceed  against  the  assignor.     Holton  v.  McCormsck  eta!.,  411 

7.  Same. — Pleading. — In  an  action  by  the  assignee  against  the  assignor  of  a  prom* 

issory  note,  an  allegation  in  the  complaint  that  the  maker  of  the  note,  since  the 
indorsement  by  the  defendant  and  before  the  note  became  due,  left  the  Stale 
of  Indiana,  is  not  equivalent  to  an  averment  that  the  maker  became  a  non- 
resident of  the  State.  lb. 

U,  Undertaking  of  Assignor. — Parol  Evidence. — The  assignor  of  a  promissory 
note,  where  the  indorsement  is  either  in  full  or  in  blank,  undertakes  to  pay 
the  note,  if,  after  due  diligence,  it  cannot  be  collected  from  the  maker ; 
and  this  liability  cannot  be  varied  or  qualified  by  a  parol  agreement  simul- 
taneous with  the  indorsement  If, 

9.  Verbal  Condition, — A  verbal  condition  cannot  be  annexed  to  a  promissory 
note.  Potter  v.  Earnest,  416 

RAILROAD. 

_  ;o  caused,  and  were  injured  by  a  passing  train  ; 
Held,  that  the  delay  in  repairing  the  fence  was  unreasonably  long,  and  that  the 
railroad  company  was  liable  for  the  injury  to  the  cattle. 

The  C,  C,  C,  oV  /.  R.  R.  Co.  v.  Broom,  90 

3.  Liability  for  Line-Stock  Rilled  by  Other  Parties  Operating  Road. — It  is  no 

defence  for  a  railroad  company  in  an  action  to  recover  for  stock  killed  by  a. 

train  of  cais  run  on  its  railway  track,  that  the  injury  was  done  by  the  train  of 
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another  company,  which  M  in  the  exclusive  me  aud  possession  of  theoon- 
tractors,  for  the  cony  ruction  of  defendant'*  line  of  road,  who  had  not  fin- 
ished the  same,  ordclivered  to  the  defendant  the  completed  portion  of  said 
road.  Htuy  v.   The  Indianapolis  cV  Vincomis  X.  X.  Co.,  320. 

3.  Some.— The  statute  of  March  4th,  1863,  3  Ind.  Stat.  413,  miles  (he  com- 

pany owning  the  railroad  jointly  and  severally  liable  with  the  "lessees, 
assignees,  receivers,  and  other  persons,  running  or  controlling  any  rail- 
road," etc.,  for  stock  killed  or  injured. 
Held,  that  the  contractors  were  embraced  in  the  phrase  "other  persons,"  used' 
in  the  statute.  It.. 

4.  Appropriation  of  Land. — In  a  proceeding  under  the  general  railroad  law  to 

condemn  land,  etc.,  it  is  not  necessary  in  rendering  judgment  in  fcrrx  of 
a  land-owner  for  the  damages  assessed,  to  provide  that  a  deed  shall  be  exe- 
cuted to  the  railroad  company  for  the  land  condemned.  The  title  which  ibe- 
company  gets  is  acquired  under  the  statute. 

Tht  I.  6*  St.  L.  X.  X.  Co.  v.  Smytke,  3x3 

5.  Pleading. — Subscription  to  Aid  in  Construction  of  Railroad. — Assignment  of '" 

Subscription, — To  a  complaint  by  an  assignee  of  a  subscription  to  pay  or: 
donate  money  to  aid  in  the  construction  of  a  railroad,  the  money  to  be  paid, 
on  certain  conditions,  art  answer  alleging  that  the  assignor  of  the  subscrip- 
tion refused  and  declined  to  accept  it  or  act  on  it,  and  publicly  abandoned 
the  enterprise,  is  good.  Smith  tt  at.  v.  Davidson,  396. 

6.  Fence. — Killing  Animals. — A  cow  got  upon  a  railroad  track  and  was  killed 

by  a  passing  locomotive,  at  a  point  on  said  railroad  where  there  was  a 
taw-null  located  and  in  operation  fifty  feet  from  said  track,  the  intervening 
ground  between  said  track  and  said  mill  being  used  by  the  owners  of  the 
mil]  for  piling  their  lumber  and  for  loading  lumber  upon  the  cars  of  the 
railroad  company  for  transportation,  and  by  the  public  for  passing  to  and 
from  said  mil]  with  logs  and  lumber,  and  for  piling  wood  to  be  sold  to  the 
railroad  company. 
Slid,  that  the  railroad  company  was  not  bound  to  fence  in  the  track  at  such, 
point,  and,  in  the  absence  of  negligence,  was  not  liable  for  the  killing  of 
the  cow.  Tht  P.,  C.,  &  St.  L.  X.  if,  Co.  v.  Bevyer,  496 

REAL  ESTATE,  ACTION  TO  RECOVER. 

See  New  Trial,  12. 

I.  Pleading. — Sufficiency  of  Description. — In  an  action  to  recover  the  posses- 
sion of  real  estate,  if  the  real  estate  can  be  identified  from  the  description  in. 
the  complaint,  the  description  will  be  sufficient. 

Tht  LM.&C.  Unions.  TheC.,C.,C.,&'f.X.  W.Co^&i 

X  Notice  to  Quit  and  Demand. — Where  in  such  case  the  relation  of  landlord 
and  tenant  does  not  exist,  it  is  not  necessary  (hat  there  should  be  notice  to- 
quit  and  demand  of  possession  and  surrender  of  the  premises.  Ji. 

3.  Pleading. — Although  by  statute  the  defendant  in  an  action  forthe  recovery  of 

real  property  may  avail  himself  of  any  defence  under  the  general  denial,  he 
may  nevertheless  plead  specially,  Vanduyn  v.  Hepner  et  at.,  589 

4.  Statute  of  /.imitations. — In  an    action    for  the  recovery  of  real  estate,  an 

answer  (hat  the  suit  was  not  brought  within  fifteen  years  after  the  cause  of 
action  accrued  is  bad.     The  period  of  limitation  is  twenty  years.  Ji, 

5.  Same. — Since  the  code  of  1852,  it  is  not  necessary  that  the  possession  of  the 

defendant  should  have  been  adverse  for  twenty  years,  to  bar  the  plaiutifl's 
claim ;  the  statute  begins  to  run  from  the  time  the  cause  of  action  accrued, 
and  this  whether  the  defendant's  possession  has  been  under  a  claim  of  title 
or  otherwise,  or  whether  the  possession  has  been  adverse  or  otherwise.    It. 

6.  Same. — Whether  a  deed  is  fraudulent  and  void  as  to  creditors  may  be  exam- 

ined and  decided  In  an  action  to  recover  real  estate,  and  in  such  cases  the- 
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statute  of  lunitatii 


ations  is  twenty  years.    The  limitation  of  »ii  years  for  relief 
hoi.  no  application.  A 


7.  Same.— Landlord  and  7'tnant.-  ■  The  possession  of  the  tenant  is  the  pones- 
■ion  of  his  landlord,  and  (he  statute  of  limitations  dots  not  begin  to  run 
■gainst  the  latter  until  such  tenancy  is  terminated.  It. 

&  Same . — Evidence. —  Witness. — In  a  rait  against  heirs  for  the  recovery  of  real 
estate,  where  the  statute  of  limitations  is  pleaded,  it  is  competent  to  prove 
the  admissions  of  the  ancestor  that  he  held  the  came  as  tenant  of  the  plain- 
tiff, and  not  aa  owner,  and  the  plaintiff  is  a  competent  witness  to  prove  such 


9,  }Veui  Trial. — When  a  new  trial  has  been  granted  as  a  matter  of  right.  In  a 
Teal  action,  and  a  second  trial  has  been  had,  the  Supreme  Court  will  pie- 
s  silent  on  the  subject,  that  the  costs  were  paid 
-w  trial.  O. 

RECORD, 

See  Justice  of  the  Peace,  4, 5. 

REDEMPTION  OF  LAND  SOLD  ON  EXECUTION. 

See  Sheriff's  Sale,  2. 

REMITTITUR. 

See  Justice  of  the  Peace,  2. 

REPLEVIN. 

Property  in  Defendant. — A  defendant  in  replevin  may  prove,  under  the 
eraf denial,  his  ownership  of  the  property  in  dispute ;  therefore,  the  general 
ial  being  pleaded,  it  is  not  error  to  strike  out  a  special  answer  setting 
property  In  the  defendant.  Sparks  v.  Heritage,  66 

RES  ADjUDICATA. 

See  Supreme  Court,  7. 

RESTRAINING  ORDER. 

See  Practice,  14. 

RIPARIAN  RIGHTS. 

m  of  Water-Course. — Immaterial  Issue. — Where  the  gravamen  of  an 

s  the  diversion  of  water  from  its  natural  end  usual  channel,  thereby 


t  same  to  accumulate  below  and  around  the  distillery,  in 
order  that  the  plaintiff  might  be  liable  to  a  prosecution  for  maintaining 
a  nuisance,  is  an  immaterial  one.  Blaring  ft "l.  v.  Blair,  54S 

RULE  OF  COURT. 

Jbtft  1  of  Supreme  Court.    See  Ex  Parte  Dunham,  377 ;  Estate  of  Peden 

V.  NOLASD,  354. 

Rule  in  of  Supreme  Court.    See   STITSON  v.  Board  of  Commissioners  OF 

Lawrence  Co.,  173  j  Conradt  .  v.  Sulltvah,  180;  Beltoh  v.  Smith,  290. 

SALE. 

SttJrHBJUFF's  Sale;  Warranty. 
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SEAL. 
Sm  Simon  v.  The  Board  or  Comm'rs  of  Lawrence  Co.,  ij$. 

SET-OFF. 
Sm  Docket  Fees,  i;  Guardian  ant>  Ward,  4,  5 ;  Partnership. 


Mycrsetal.v.  The  Stale,  ex  rtl.  AppUtem  et at,  ifo 
Lam  v.  Vierlmg,l$ 

SHELLEY'S  CASE. 

See  Will,. 


See  Assault  and  Battery,  1 , 2. 
SHERIFFS  FEES. 
See  County  Clerk. 
SHERIFFS  SALE. 

1 .  Sale  in  Parcels. — Execution. — A  sale  by  the  sheriff  on  execution  of  real  estate 
as  an  entirety,  which  is  palpably  and  clearly  susceptible  of  division  and 
sale  in  parcels  to  satisfy  tie  execution,  is  void;  as  where,  to  satisfy  a  judg- 
ment of  three  hundred  and  sixty-fire  dollars  and  eighty  cents  and  costs, 
there  were  sold  four  acres,  one  part  of  which  had  on  it  a  two-story  dwelling- 
house,  a  stable,  and  an  orchard,  and  was  worth  from  fifteen  hundred  dol- 
lars to  two  thousand  dollars,  and  was  separated  by  a  fence  and  wagon 
road  from  the  other  part,  which  had  on  it  a  saw  and  grist  mill,  and  was 
worth  from  two  thousand  dollars  to  two  thousand  fire  hundred  dollars. 

Bardats  v.  Uuber,  235 

3.  Statutory  Redemption. — Where,  within  the  year  allowed  by  statute  for  the 
redemption  of  land  sold  on  execution,  the  purchaser  accepts  a  part  of  the 
redemption  money,  on  the  promise  of  the  execution  debtor  to  pay  the  resi- 
due within  the  year,  he  waives  his  right  to  hold  the  land  as  a  purchaser,  and 
the  debtor  may  complete  the  redemption  after  the  expiration  of  the  year. 
In  such  case,  the  purchaser  holds  the  land  under  the  sheriff's  deed  merely 
as  a  security  for  the  remainder  of  the  redemption,  money. 

Hughart  V.  Ltnttifg,  498 

SLANDER. 
See  New  Trial,  14. 

1.  Justification. — Evidence. — In  an  action  of  slander  for  an  alleged   charge 

of  a  crime  against  plaintiff,  an  answer  of  justification  on  the  ground  that 
the  charge  was  true  can  be  sustained  only  by  proof  of  its  truth  beyond 
a  reasonable  doubt,  by  such  evidence  as  would  justify  a  conrictlon  on  an 
indictment  for  the  offence.  Tucker  T.  Call,  31 

2.  Evidence. — In  an  action  of  slander  the  plaintiff  must  prove  the  spewing  of 

enough  of  the  words  alleged  in  the  complaint  .(0  constitute  the  slander- 
ous charge  complained  of,  and  not  other  or  equivalent  words.  9. 

3.  Instructions. — It  is  not  error  in  the  court,  in  an  action  of  slander,  as  pre- 

liminary to  instructions  relative  to  the  evidence  necessary, to  sustain  true 
issues,  to  instruct  the  jury,  where  such  is  the  fact,  that,  the  defendant,  in 
addition  to  denying,  admits  that  he  spoke  the  words  and  alleges  that  they 
were  true.  B. 
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4.  Sunfi—  An  instruction,  that  "  evidence,  introduced  under  an  answer  of  justi- 

fication charging  plaintiff  with  having  committed  a  crime,  tending  to 
prove  plaintiff's  guilt  but  not  establishing  his  guilt  beyond  a  reasonable 
doubt,  cannot  constitute  a  complete  defence  and  bar  to  the  action"  (of 
slander)  "  but  may  be  considered  in  mitigation  of  damages,"  does  not 
assume  that  the  evidence  does  not  sustain  the  answer,  and  cannot  be  com- 
plained of  by  defendant.  lb. 

5.  Actionable  Wards. — The  following  words :     B.  "  ■ 

the  account  of"  J.  "  (plaintiff  meaning)  being  in 

tain  woman  had  got  medicine  of  a  doctor,  and  that  she  ( plain  tiff  meaning) 

had  become  all  right,"  where  it  is  alleged  that  they  were  spoken  of  the 

Slaintiff,  on  unmarried  female,  and  of  her  character  for  chastity,  anjl  that 
icy  were  intended  and  understood  to  mean  that  she  bad  been  guilty  of  for- 
nication, and  had  been  in  a  state  of  pregnancy,  etc.,  ore  actionable. 

Wilson  v.  Burnett,  163 

H.  Pleading. — Answer. — To  a  complaint  for  slander,  on  answer  alleging  that 
the  plaintiff  was  a  witness  in  a  cause  about  to  be  tried,  in  which  the 
defendant  was  interested,  and  the  defendant  was  endeavoring  to  ascer- 
tain what  the  plaintiff's  testimony  would  be,  and  the  credit  to  be  given  the 
same,  and  from  information  received  from  certain  persons,  he  spoke  the 
slanderous  words  charged,  in  trust,  secrecy,  and  confidence,  to  ascertain 
whether  they  were  true  or  false,  and  without  malice,  is  bad.  lb, 

7,  Plea  of  Justification. — Instruction. — Degree  of  Proof. — In  an  action  for 
slanderous  words  importing  that  the  plaintiff/  an  unmarried  female,  sub- 
mitted to  sexual  intercourse  resulting  in  her  pregnancy,  under  an  answer 
alleging  the  truth  of  the  words  spoken,  the  court  instructed  the  jury  that 
the  defendant  must  have  proved  beyond  a  reasonable  doubt  that  the  plaintiff 
was  a  woman  of  bad  character  and  had  been  guilty  of  fornication  or 
whoredom  as  in  said  answer  alleged. 

Held,  that  this  was  error;  that  it  was  sufficient  to  prove  the  truth  of  the 
words,  not  beyond  a  reasonable  doubt,  but  by  a  preponderance  of  evidence, 
without  proving  that  the  plaintiff  was  a  woman  of  bad  character.  It. 

B.  Pleading: — Provincial  Meaning  of  Words. — In  an  action  of  slander,  a  com- 
plaint alleging  that  the  words  used  had  a  provincial  meaning  in  the  neigh- 
borhood where  they  were  spoken,  and  alleging  what  they  meant  and  were 
understood  to  mean,  showing  that  the  words,  as  they  meant  and  were  under- 
stood, charged  that  the  plaintiff  had  been  guilty  of  bestiality  with  a  sow, 
sufficiently  showed  the  words  to  be  actionable.        Shigley  v.  Snyder,  541 

9.  Time  of  Speaking — The  precise  time  when  slanderous  words  were  Spoken  is 
immaterial.  Shigley  v.  Snyder,  543 

SPECIAL  FINDING. 

See  Practice,  16  to  19,  30. 

SPECIFIC  PERFORMANCE. 

See  Statute  op  Frauds,  4;  Vendor  and  Purchases,  9,  11,  13. 

STATUTE  OF  FRAUDS. 

1 .  Lien  of  Mechanic  on  Chattel. — The  verbal  promise   of  a  mortgagee  of  a 

chattel  to  pay  for  repairs  of  the  mortgaged  property  made  for  the  mortgagor 
by  amechanic,  in  consideration  of  which  the  mechanic  relinquishes  his  lien 
on  the  property  for  the  repairs  made  by  him,  is  not  within  the  statute 
of  frauds  and  may  be  enforced.  Conradt  t.  Sullivan  et  el.,  180 

2.  Vendor  and  Purchaser. — Mortgage. — A  verbal  promise  of  the  purchaser  of 

an  equity  of  redemption  to  pay  the  mortgage  debt,  made  after  his  purchase 
and  not  connected  with  the  consideration  to  be  paid  therefor,  cannot  be 
enforced  by  the  mortgagee,  although  a  valuable  consideration  may  have. 
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boa  given  for  die  promise.  Such  an  undertaking  is  void  by  the  AM« 
of  frauds.  -  Berkshire  et  aL  v.   Young,  461 

3. '  Pleading. — Practice. — Where  upon  the  face  of  a  pleading  based  upon  a  con- 
tract, it  is  shown  that  it  was  a  parol  contract,  the  question  whether  it  was 
within  the  statute  of  frauds  may  be  raised  by  demurrer  or  motion  in  attest 
of  judgment.  Fall  v.  Hasclrigg,  576 

4.  Vendor  and  Purchaser. — Specific  Performance. — Where  a  contract  for  the 
sale  of  land  was  made  in  the  year  1865,  and  then  possession  was  taken  by 
the  purchaser  under  and  pursuant  to  the  contract,  and  lasting  nod  valuable 
improvements  were  made  by  him,  and  the  purchase-money  was  to  be  paid 
in  December  of  the  year  1867,  and  the  deed  was  to  be  made  en  ****""t^ 
■Iter  the  payment  of  the  purchase-money,  and,  accordingly,  the  money 
was  paid  and  a  deed  was  demanded; 

Held,  that  although  the  contract  could  not  be  performed  within  one  year  from 
the  making  thereof,  it  was  without  the  statute  of  frauds,  and  specific  per- 
r- c  could  bo  enforced.  lb. 


J.  Agreement!  Concerning  Lands. — The  fifth  subdivision  of  the  first  section  of 
the  statute  of  frauds  (1  G.  &  H.  348,  349,  350),  which  declares  that  no- 
action  shall  be  brought  "  upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof,  unless  the  promise,  contract  or 
agreement,  upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  by  some  person  thereunto  by  him  lawfully  authorized,  except- 
ing, however,  leases  not  exceeding  the  term  of  three  years,"  does  not 
extend  to  agreements  concerning  lands.  Jt. 

STATUTE  OF  LIMITATIONS. 

See  Real  Estate,  Action  to  Recovee,  4  to  8. 

SUMMONS. 

I.  Returnable  to  Day  Beyond  the  Next  Terms— Void  judgment.— &  sum- 
mons made  returnable  to  a  day  beyond  the  next  term,  of  court,  a  term  of 
court  intervening  between  the  teste  and  return  of  the  writ,  is  void,  and  a, 
judgment  rendered  by  default  on  the  service  of  such  writ  is  void. 

BHggt  tt  at.  v.  Sneghan  tt  aL,  14. 

3.  Same, — Appearance  after  Default. — An  appearance  after  a  default  on  the  ser- 
vice of  a  void  summons,  and  making  an  unsuccessful  motion  to  set  aside  the 
default,  and  contesting  the  damages,  will  not  waive  the  error  in  the  invalid- 
ity of  the  summons.  lb. 

SUPERIOR  COURT. 

X,  Appeal  from  Superior  Court, — Assignment  of  Error. — On  an  appeal  from 
a  superior  court,  assigning  far  error  that  the  court  in  special  term  erred  in 
overruling  a  motion  for  a  new  trial,  and  in  finding  for  appellee  and  ren- 
dering judgment  upon  insufficient  evidence,  or  that  the  finding  and  judg- 
ment Is  contrary  to  law,  in  this,  that  the  complaint  is  insufficient  in  law,  pre- 
sents no  question  for  review  in  the  Supreme  Court. 

Thtl.M.&C.  Union-*.  The  C, C, C, eV L X.  W.  £k,*Sl 

a.  Same. — On  an  appeal  from  a  superior  court,  assigning  for  error  that  the  court 
in  general  term  erred  in  affirming  the  ruling  and  judgment  of  the  court  in 
special  term,  to  which  action,  opinion,  and  judgment  in  general  term  the 
appellant  at  the  time  excepted,  presents  for  review  in  the  Supreme  Court  any 
error  that  was  property  assigned  in  the  general  term  of  the  superior  court. 

a. 

$.  Same. — On  an  appeal  from  a  superior  court,  if  the  appellant  has  assigned 
for  error  in  general  term,  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  an  assignment  of  error  in  the  Supreme  Court, 


INDEX.  635 

that  the  general  term  erred  in  affirming  the  judgment  of  the  special  term, 
'present*  the  question  of  the  sufficiency  of  the  complaint  If. 

SUPREME  COURT. 

See  Appeal;  Djimuk&er,  3;  Judgment,  2;  New  Trial,  6j  Practice,  i,  sqj. 

Rule  of  Court;  Superior  Court. 

1.  Sufficiency  of  Complaint. — Where  a  complaint  is  not  demurred  to,  and  on 

appeal  it  is  not  assigned  for  error  that  it  does  not  stale  (acts  sufficient  to 
constitute  a  cause  of  action,  no  question  as  to  the  sufficiency  of  the  com- 
plaint is  presented  to  the  Supreme  Court.  Sparks  v.  Heritage,  66 

2.  Evidence. — Where  the  whole  evidence  is  not  set  out  in  the  bill  of  excep- 

tions, the  Supreme  Court  cannot  consider  the  question  of  the  insufficiency 
of  the  evidence  to  sustain  the  verdict.  lb. 

3»  Demurrer. — A  judgment  will  not  be  reversed,  because  a  demurrer  to  a  bad 
answer  has  been  overruled,  where  the  finding  on  the  issue  therein  pre- 
sented has  becfi  against  the  party  filing  such  answer. 

Sckooleyt.  Fletcher  eta!.,  8& 

4,  Assignment  of  Error, — New  Trial. — When  error  is  assigned  upon  the  over- 

xuling  of  amotion  for  anew  trial,  such  assignment  brings  in  review  all  the 
grounds  properly  made  the  basis  of  the  motion,  and  they  need  not  be 
assigned  as  error.  Where  the  overruling  of  the  motion  lor  a  new  trial  in 
not  assigned  as  error,  no  question  as  to  reasons  properly  assigned  in  such, 
motion  can  be  presented  to  the  Supreme  Court.  Reinkart  v.  The  Siatc,\$f 

5.  Evidence. — The  Supreme  Court  cannot  weigh  (he  evidence,  and  decide  in 

accordance  with  what  they  may  regard  as  the  weight  of  it 

E.  Ball  &>  Co.  v.  Kronkwright  et  at,  14& 


6.  Conflicting  Evidence. — Where  the  evidence  is  conflicting,  and  the  c 

of  the  witnesses  for  truth  and  veracity  was  in  evidence  before  the  jury, 
the  Supreme  Court  will  not,  upon  the  weight  of  the  evidence,  disturb  the 
verdict,  Williams  v.   The  State,  ex  rel.  Armstrong,  157 

7.  Ret  Admdicata. — When  the  Supreme  Court  has  laid  down  a  rale  of  law,  it 

will  adhere  to  it  in  a  subsequent  action  between  the  same  parties,  where  a. 
different  decision  would  leave  one  party  without  remedy,  even  though. 
doubtful  ofihe  correctness  of  the  rule  when  applied  to  other  cases. 

Hamley,  Adm'r,  v.  Smith,  Adm'r,  183 

8.  Parties. — Notice. — Where  a  part  of  several  co-parties  appeal  to  the  Supreme 

Court  without  giving  notice  to  the  others  as  provided  for  by  section  551  of 
the  code,  the  appeal  will  be  dismissed.  Clark  et  at.  v.  Barticm,  321 

9.  Amount  in  Controversy. — Jurisdiction, — The  Supreme  Court  has  no  jnrl*. 

diction  of  an  appeal  from  a  judgment  for  one  dollar  and  costs  in  an  action 
originating  before  a  justice  of  the  peace. 

Bowers  v.  The  Town  of  E/wood,  234 

10.  Instructions. — When  the  pleadings  show  that  no  evidence  could  have 
been  admitted  which  would  have  rendered  proper  an  instruction  which  was 
given,  the  judgment  will  be  reversed  by  the  Supreme  Court,  although  the 
evidence  be  not  in  the  record.  Lindley  v.  Dtmpsey,  246 

11.  Motion  to  Strike  Out. — The  transcript  on  appeal  must  show  what  port  of 
the  complaint  was  embraced  in  a  motion  to  strike  out,  so  that  the  appellate 
court  may  know  what  words  were  included  in  the  motion. 

The  City  of  Crawfordsville  v.  Barr,  258 
13,  Notice  to  Co-Defendant. — When    one    of  two  defendants  appeals   to  the. 
Supreme  Court,  and  the  other  defendant  voluntarily  appears  and  declines) 
to  {oin  in  the  appeal,  this  renders  notice  to  the  latter  unnecessary. 

Rich  v.  Starbuek,  310 

13.   Transcript. — Several  judgments  cannot  be  included  in  one  transcript  and 

brought  to  the  Supreme  Court  on  appeal,  simply  because  they  are  between. 
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the  ume  parties,  and  relate  to  the  same  subject-matter.     Trie  tnracript* 
must  be  distinct,  and  mutt  be  separately  certified.  S. 

(4.  Harmless  Error. — Evidence. ~-Pi.  j  ndgmeut  will  not  be  reversed,  hrranwi 
of  the  admission  of  incompetent  testimony,  when  it  is  apparent  that  the 
objecting  party  wu  not  injured  by  it. 

The  /.  eV  St.  L.  X.  X.  Co,  t.  Smytke,  323 
15.  Motion  to  Striie  Out. — Transcript.— When  it  appears  by  the  record  tint  * 
part  of  the  complaint  wu  struck  out  on  motion,  rat  it  is  not  shown  clearly, 
either  by  the  clerk's  entry  or  a  bill  of  exceptions,  what  words  were  to  struck 
oat,  the  Supreme  Court  will  consider  the  complaint  as  it  appears  in  the 
transcript  to  be  correct.  Berkshire  it  al.  v.   Young,  461 

I&  Evidence. — The  Supreme  Court  will  not  reverse  a  judgment  on  the  weight 
of  evidence,  where  the  evidence  is  conflicting. 

■    ■  Wray,  Adm'r,  T.  TmJaB,  C17 

17.  Instructions. — Instructions  copied  by  the  clerk  into  the  transcript  will  not 

be  considered  by  the  Supreme  Court  on  appeal,  when  the  record  fails  to 

■bow  that  they  were  excepted  to.  Trogden  etaLv,  Diitard,  573 

iS.  Judgment,  Exception  to. — Alignment  of  Error. — Wherethere  has  been 

no  exception  taken  to  the  form  of  a  judgment,  or  any  motion  made  to  change 

or  modify  it,  no  question  is  presented  on  appeal  by  an  assignment  of  error 

in  the  judgment.  J'a/ir.  llaztlrigg,  576 

SURPRISE. 

See  New  Trial,  13. 

TAX. 
See  Turnpike,  i. 

Tax  Assessment.— Stale  Board  of  Equalization.— A  circuit  court  cannot,  at  the 
complaint  of  tax-payers,  control,  reduce,  or  enlarge  the  amount  of  assess- 
ments as  fixed  by  the  State  Board  of  Equalization,  where  the  board  wax 
properly  constituted,  and  where  no  fraud,  but  only  a  mere  mistake,  is 
charged.  Xhoads  tt  aL  v.  Cushman,  And.,  85 

TENDER. 

See  Vendor  and  Purchaser,  ii,  12. 

Of  Seed,    See  Vendor  and  Purchaser,  3. 

Of  Property.    See  Contract,  a;  Minor,  3. 

TIME. 

See  Principal  and  Surety,  8. 

TOWN. 

t.  Town  Trustees. — Filing  Certificate  of  Election. — Persons  elected  as  trus- 
tees of  a  town  have  no  power  to  act  officially  until  a  certificate  of  their  elec- 
tion has  been  filed  in  the  office  of  the  clerk  of  the  circuit  court 

Pratt  et  al.  j.  Luther  el  al.,  250 

2.  Same. — Sale  of  Land  to  Town. — One  trustee  of  a  town,  in  connection  with 
a  partner,  contracted  with  the  other  trustees  to  sell  to  the  town  a  tract  of 
land  for  a  cemetery,  and  the  vendors  executed  a  deed  and  received  orders 
on  the  town  treasurer  for  the  purchase-money. 

llild,  that  the  contract  was  voidable  at  the  election  of  the  vendee.  A  trustee 
cannot  occupy  the  double  and  inconsistent  position  of  vendor  and  pur- 
chaser; and  the  fact  that  he  may  temporarily  vacate  his  seat  and  decline 
to  act  as  trustee  while  his  own  proposition  of  sale  is  pending,  does  not  alter 
the  transaction.    It  U  his  duty  to  act  and  to  give  the  town  the  benefit  of 
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3.  Some.— Firmer  to  CoHtxstt  SeitSi— The  trnstees  of  town*  are  prohibited  by 
statute  from  borrowing  money  or  contracting  a  debt,  except  upon  the  petition 
of  five-eighths  of  the  citizen  tag-payers  of  the  town;  therefore,  apunhaso 
of  cemetery  grounds  on  credit,  m  the  absence  of  *nch  petition,  is  unauthor- 
ized and  void.  lb. 
TOWNSHIP  TRUSTEE. 
See  Pleading,  9,  10. 


See  Ckumux.  Law,  t, 

TURNPIKE. 

See  Cohsidekation,  1  to  4,  Cokfo  ration,  1,  a,  3 ;  Pleading,  13. 

I .  Articles  of Association*— Illegal  Tax.— Injunction. — Under  the  set  of  March 
6th,  1S65  {3  Ind.  Stat.  534},  unless  the  persons  receiving  a  permit  from 
the  county  commissioners  to  use  and  occupy  a  highway  for  a  turnpike  unite 
in  articles  of  association,  in  order  to  become  a  corporation,  the  collection  of 
the  tax  provided  to  be  levied  for  the  construction  of  the  turnpike  may  be 
enjoined.  Knight et  al.  v.   The  F/atroci,  etc.,  Co.  eta/.,  134 

t ,  Mortgage. — Construction  of  Statute. — Under  the  provision  of  the  statute  (1 
G.  &  H.  479,  tec  21),  that  a  turnpike  company  may  borrow  money  to  be 
used  in  the  construction  of  its  road  or  in  paying  for  materials  purchased 
for  its  construction,  and  may  mortgage  its  road  to  secure  the  payment  of 
the  money  so  borrowed,  such  company  may  mortgage  its  road  to  secure  the 
payment  of  money  due  a  contractor  for  constructing  the  road. 

The  Greentburgh,ete.,  Co.  v.  McCormici,  339 

3.  Same. — A  turnpike  company  may  mortgage  any  portion  of  its  rood  as  well 

as  the  whole  of  it.  H. 

4.  Same. — Power. — A  power  given  by  the  board  of  directors  to  the  president  of 

a  turnpike  company  to  mortgage  the  entire  road  authorizes  a  mortgage  of 
a  part  of  the  road.  lb. 

5.  Assessment. — Appeal. — Issue. — On  an  appeal  from  an  assessment  for  benefits 

that  would  result  to  lands  from  the  construction  of  a  turnpike,  the  statute 
does  not  contemplate  a  demurrer  to  the  assessment,  or  that  any  pleading: 
will  be  filed.  The  issue  between  the  parties  in  such  case  is  the  amount  of 
the  assessment,  and  that  issue  may  be  tried  by  a  jury. 

■  The  Siting  Sun,  etc.,  Co.  v.  Hamilton; 382; 

UNITED  STATES  COURT. 
Removal  ef  Action  to  U.  S.  Court.-~- A  corporation  organized  under  the  law  of 
Missouri,  being  sued  in  this  State,  filed,  a  petition  and  motion,  before  any 
issue  of  fact  had  been  formed,  to  transfer  the  cause  to  the  United  States  Cir- 
cuit Court,  and  fully  complied  with  the  laws  of  the  United  States  govern- 
ing soch  transfers. 
Held,  that  it  was  the  right  of  the  defendant  to  have  the  cause  so  transferred. 

The  Atlas  Mutual  Im.  Co.  v.  Byrus,  tji 

VARIANCE  AND  AMENDMENT. 
See  Practice,  3a. 
Supreme  Court. — Where  the  attention  of  the  court  below  has  not  been  called  to- 
ot discrepancy  between  the  allegations  of  a  complaint  and  the  proof,  the 
objection  cannot  be  made  for  the  first  time  in  the  Supreme  Court.  And 
where  the  discrepancy  is,  that  real  estate  is  described  in  the  complaint . 
as  lying  in  "range  13  west,"  when  the  proof  shows  it  to  be  in  "range  13 
east,"  the  Supreme  Court  will  regard  the  pleading  as  amended. 

Krmsim  tt  at.  y.  Ootid,  373. 
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VENDOR  AND  PURCHASER. 

6m  EVTDrace,  11 ;  GuUDUir  and  Wud,  8;  Judgment,  4/5,  6;  Mott- 
gagx,  3  to  6;  Statute  of  Frauds,  2, 4, 5. 

I.  Pltading.—ComflaiMt  to  Recover  Monty  Prod  for  Real  -CiAi//-.— A  complaint 
to  recover  money  paid  for  certain  land*  conveyed  by  deed  of  full  warranty, 
alleging  that  when  flic  deed  was  made  the  defendant  had  no  title  or  right  to 
convey  the  lands,  and  that  he  has  acqiiiredno  tide  since,  is  good  on  demur- 
rer. Reagan  v.  Fox,  8 
X.  Demand. — Liquidated  Damages. — Condition  Precedent. — On  August  24th, 
1873,  H.  executed  to  L.  ft  contract  of  (ale  of  certain  real  estate,  in  which. 
the  receipt  of  one  hundred  and  fifty  dollars  of  the  purchase-money  was 
admitted,  and  it  wm  provided  that  %  like  turn  should  be  paid  December  vA, 
1873,  and  one  hundred  dollars  December  1st,  1874,  with  interest.  The  con- 
tract contained  these  further  stipulations,  viz.  :  "  Notes  and  mortgage  to 
be  executed  for  the  deferred  payments  as  soon  as  deed  is  made.  Now,  I 
hereby  agree  to  cause  to  be  made  to  him"  L.  "  a  deed  of  conveyance  for 
the  aforesaid  lands,  on  or  before  January  1st,  1873,  and  if  I  fail  to  make 
anch  deed  I  am  to  repay  to  said"  L.  "the  aforesaid  sum  of  onehundredana 
fifty  dollars,  with  interest  from  this  date,  and  one  hundred  and  sixty  dollar* 
■greed  damages."  Suit  by  L.  to  recover  the  one  hundred  and  fifty  dollars 
paid,  and  also  one  hundred  and  sixty  dollars  as  liquidated  damages,  on 
the  failure  of  H.  to  convey  at  the  time  stipulated. 
Held,  that  the  contract  required  H.  to  tender  a  conveyance  on  the  day  named?, 
and  that  it  was  not  necessary  to  aver  an  offer  by  L.  to  execute  bis  notes 
and  mortgage  prior  to  a  tender  of  a  deed  by  H.  The  acts  of  the  parties 
were  not  required  by  the  contract  to  be  concurrent,  hot  the  execution  of  the 
deed  was  a  condition  precedent  to  the  making  of  the  notes  and  mortgage. 
Sold,  also,  that  the  proper  construction  of  the  contract  for  the  mortgage  was, 

that  it  should  be  given  on  the  land  so  agreed  to  be  conveyed. 
Held,  also,  that  on  failure  of  H.  to  make  and  tender  the  deed  at  the  time  fixed 
L.  was  entitled  to  recover  the  payment  made,  and  also  the  amount  agreed 
upon  as  damages.  Huff  v.  Lamlcr,  80 

3.  Tender  of  Deed. — When  a  vendor  obligates  himself  to  execute  a  deed  on  a. 
day  certain,  and  the  contract  provides  that  the  vendee  shall  execute  his 
notes  and  mortgage  for  deferred  payments  "  as  soon  as  a  deed  is  made," 
the  tender  of  a  deed  need  not  he  absolute,  but  the  vendor  must  sign,  and 
lender  it  to  the  purchaser  ce 
aortgage  in  conformity  with  the  conttttt 


4.  Pleading. — Covenant. — Intumbranee. — Least. — Where  the  e 

lease  is  pleaded  as  a  defence  to  an  action  for  the  purchase- money  of  real 
estate  conveyed  to  the  defendant  by  warranty  deed,  the  basis  of  the  defence 
is  the  covenant  of  warranty,  and  not  the  lease,  and  the  lease  need  not  be 
filed  with  and  made  a  part  of  the  answer.  Strain  v.  Huff,  222 

3.  Same. — Where  the  defence  to  an  action  for  the  purchase-money  of  real 
estate  was  the  breach  of  the  covenant  against  incumbrances  because  of  the 
existence  of  a  lease,  the  answer  not  showing  by  whom,  to  whom,  or  when 
the  lease  was  executed,  or  how  long  it  had  run,  or  whether  the  lessee  hed 
taken  possession; 

Held,  (hat  the  answer  was  fatally  defective.  lb. 

6.  Same. — Damages. — Eviction. — An' answer  pleaded  in  bar  of  an  action  for 
purchase  money  of  real  estate,  alleging  abreach  of  the.  covenant  of  war- 
ranty against  incumbrances,  but  not  alleging  eviction,  entitles  the  defend- 
ant to  only  nominal  damages,  and  is  therefore  bad.  JS. 

ft  Mortgage. — Failure  of  Title. — Where  a  vendee  gives  a  mortgage  on  the 
real  estate  conveyed  to  him,  to  secure  the  purchase-money,  it  is  not  a  luffi- 
dentaniwer  to  an  action  to  foreclose  themortgage  that  the  vendor  had  net 
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title  to  the  land  so  conveyed ;  bnt  if  in  the  same  action  a  personal  judg- 
ment is  sought  on  a  note  secured  by  the  mortgage,  a  different  question  n 
presented.  Jackson  v,  Fosbeiider  it  ux.,  305, 

8.  Title.-  Representation  that  Vender  has  Title.-— &  parry  about  to  purchase 

real  estate  hat  no  right  to  rely  on  a  statement  of  the  vendor  that  he  hum 
good  title.  Cenwell  v.  Clifford,  391 

9.  Parol  Contract. — Specific  Performance. — A  complaint  by  a  purchaser  to 

enforce  the  specific  performance  of  a  parol  contract  for  the  sale  of  land, 
which  relies  on  part  payment  of  the  purchase-money,  possession,  and  the 
malting  of  valuable  and  lasting  improvements  by  the  purchaser,  must  also 
show  that  possession  was  taken  under  the  contract,  with  the  knowledge  and 
consent  of  the  vendor,  and  that  the  purchaser  is  ready  and  willing  to  pay 
the  residue  of  the  purchase-money  on  obtaining  a  decree  or  receiving  a 
deed  for  the  land.  Moore  r.  /ligeee  it  al.,  487 

10.  landlord  and  Tenant. — Rent. — Where  possession  of  land  is  taken  under 
a  contract  of  purchase,  the  relation  of  landlord  and  tenant  does  not  exist, 
and  the  vendee  is  not  liable  for  rent.  Fall  v.  Haielrigg,  576 

11.  Tinder. — Specific  Performance. — The  doctrine  that  a  strict  and  uncondi- 
tional tender  followed  by  bringing  the  money  into  court  is  necessary,  in  order 
that  the  tendermay  be  regarded  as  a  payment  nt  the  time,  has  no  application 
to  the  tender  required  before  an  action  for  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate.  Jf, 

13.  Same. — In  an  action  for  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  it  is  sufficient  to  plead  a  tender  and  offer  to  bring  the  purchase- 
money  into  court,  for  the  use  of  the  vendor,  whenever  the  amount  shall  bo 
liquidated  and  the  decree  shall  be  rendered  for  the  performance.  lb. 

VENUE. 

See  Billot  Exceptions,  7 ;  Jurisdiction,  2;  Liquor  Law,  5. 


cnuc. — When  a  party,  lowborn  a  change  of  venue  has  been  granted  to 
county,  fails  to  perfect  the  change  within  ten  days  before  the  first 
the  next  term  of  the  court  to  which  the  case  is  ordered  to  be  sent. 


day  of  the 


See  Cbjmma  l  Law,  8. 
WAIVER. 
See  Jimox. 
WARRANTY. 
1.  Reliance  on. — Where  the  teller  of  personal  property  which  is  unsound  war- 
ranti  it  to  be  sound,  the  purchaser  has  a  right  to  rely  on  the  warranty, 
though  he  may  have  an  opportunity  to  examine  the  property. 

The  First  National  Bank  v.  Grindstaff  it  al.,  158 
A.  Pleading. — To  an  action  on  a  promissory  note,  the  defendant  answered  that 
it  wis  given  for  a  threshing  machine,  of  plaintiff's  manufacture,  and  that 
the  plaintiff  warranted  it  to  be  a  good  machine  and  capable  of  doing  good 
i^orlt,  when,  in  fact,  it  would  not  operate  at  all,  and  wis  utterly  worthless, 
as  plaintiff  well  knew ; 
Held,  that  the  answer  was  good.  The  machine  being  worthless,  an  offer  to 
redeliver  it  to  the  seller  was  unnecessary.  Dill  v.  CrFerrell  it  al.,  26S 


Sec  Cmfm*.r.  law,  I. 
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WIDOW. 

See  WITNESS,  2;  GoODSPEED  V.  FUX1P,  5**. 

WIFE. 
See  Husband  and  Win. 


I.  Rule  m  Shetlc/s  Case. — Statute.— A  testator  devised  certain  teal  estate  to  hist 
Wife  for  life,  and  at  her  death  to  be  disposed  of  u  follows:  "And  from  end 
•Iter  her  decease,  I  give  and  devise  the  sane  to  my  adopted  son.  Merer* 
for  and  during  his  natural  life ;  and  from  and  after  his  **f*mr  I  give  and 
bequeath  the  tame  in  fee  to  the  lawful  issue  of  said  Morey;  and  if  he  shall 
decease  without  such  issue,  then  I  give  and  bequeath  the  same  in  fee  to 
the  heirs  of  (aid  Hater." 

Held,  that  at  common  law  the  devise  to  Morey  would  have  created  in  him  an. 
estate  tail,  according  to  the  role  in  Shelley's  case,  and  that,  under  the  stat- 
ute of  this  Kale  abolishing  estates  toil  and  converting  them  into  states 
in  fee  simple,  he  took  a  fee  simple  estate  subject  to  the  life  estate  of  the 
testator'*  widow.  Gonzales  v.  Barton,  295 

3.  Lift  Estate. — Remainder. — Conditio*  Subsequent. — Charge  Iff/on  Heat 
'  Estate  Deviied. — A  testator  by  hit  will  directed  that  his  wife  shonld  bold 
possession  of  his  farm  and  receive  annually  one-third  of  all  the  farm  shonld 
produce,  as  long  as  she  should  live,  and  that  his  son  A.  should  receive  one- 
bed  and  two  hundred  dollars  in  money,  which  had  already  been  paid  him ; 
and,  further,  that  his  son  B.  should  remain  and  attend  to  the  farm  and 
transact  all  business  connected  therewith,  as  the  testator  would  do,  if 
living,  and  pay  to  the  testator's  two  daughters  two  hundred  dollars  each, 
and  one  bed  and  bedstead  each;  and  at  the  death  of  bis  wife,  the  said 
farm  with  all  persona)  property  and  appurtenances  was  to  accrue  to  B.  in 
fee  simple.  The  daughters  were  also  directed  by  the  will  to  allow  B.  time, 
not  less  than  five  nor  more  than  seven  years,  to  pay  them  the  two  hundred 
dollars  each. 

Held,  that  the  will  created  a  life  estate  in  the  wife  in  aH  the  lands  devised. 

Held,  also,  that  (he  remainder  in  fee  passed  to  B.,  upon  condition  that  he  shonld 
remain  on  (he  farm,  support  his  mother,  and  pay  the  sums  named  to  his  sis- 

Held.  also,  that  the  conditions  in  reference  to  the  wife  of  the  testator  and  the 
legacies  to  his  daughters  created  a  charge  upon  the  lands  devised  to  B.  and 
constituted  conditions  subsequent.  Lindsey  v.  Lindsey  it  a!.,  55a 

3.  Conditional  Devise. — Construction  of  Will. — If  it  is  to  be  gathered  from 

all  the  provisions  of  a  will,  that  (he  expectation  of  the  performance  of  the 
duties  imposed  on  the  devisee,  by  the  will,  served  the  purpose  of  a  consid- 
eration to  induce  the  devise,  and  that  but  for  that  expectation  it  would  not 
have  been  made,  and  that  it  was  not  intended  that  the  devisee  should  receive 
and  retain  the  property  unless  he  should  discharge  the  doty,  then  the  devise 
roust  be  regarded  as  conditional.  Ji. 

4.  Condition  Subsequent. —Forfeiture  of Estate.— Demand  and  Refusal  to  Per- 

form Condition. — Before  there  can  be  a  forfeiture  of  an  estate  held  on  con- 
dition subsequent,  there  must  be  a  demand  on  the  part  of  the  person  entitled 
to  insist  upon  its  performance  and  a  refusal  on  the  part  of  the  person  in 
whom  the  title  is  vested,  whether  the  condition  consist  in  the  payment  of 
money  or  the  performance  of  some  other  act  VS. 

WITNESS. 
See  BAstakdt,  i;  Practice,  ii;  Real  Estate,  Action  to  Recovek,  8. 
I.  Credibility  Left  to  Jury. — Whether  a  witness  is  worthy  of  credit  or  not,  is 
ft  question  lor  the  jury  trying  the  cause,  and  it  is  error  for  the  court  to  stop 
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the  cram-examination  of  a  witness  and  soy,  In  the  pretence  of  the  jury, 
"  I  hare  serious  doubts  whether  that  witness  ought  not  la  be  recognized  to 
answer  for  peijuiy."  Xintnery.  Tht  State,  ex  rtl.  Rifpcrdan,  175 

3.  Widow. — The  widow  of  a  testator  is  a  competent  witness  to  testify  to  con- 
versations and  statements  made  by  her  husband  to  others,  in  her  presence, 
relating  to  tnmsaclioos  between  .her  husband  and  such  others;  but  she  is  not 
a.  competent  witness  to  testify  as  to  statements  made  to  herself  by  her  hus- 
band. Griffin  v.  Smith,  Adnir,  366 

3.  Proof  cf  Reputation  Of— While  it  is  the  character  of  the  witness  at  the 

time  he  testifies  that  in  material  to  be  shown,  it  has  never  been  held  that  the 
testimony  roust  have  reference  to  that  exact  time.  If  some  little  latitude 
were  not  allowed,  it  would,  in  many  cases,  be  impossible  to  impeach  the 
most  corrupt  witness  or  sustain  the  most  truthful  one. 

Straiten  v.  The  State,  468 

4.  Same. — When  an  attempt  bad  been  made  to  impeach  a  witness  by  evidence 

of  statements  msdc  out  of  court  in  conflict  with  his  testimony  on  (he  trial, 
and  evidence  had  been  given  of  the  good  character  of  the  witness  in  his 
neighborhood  at  the  time  of  trial,  it  was  not  error  to  admit  testimony  that 
his  character  was  also  good  two  years  before  in  1  different  neighborhood. 

a, 

WORDS. 


See  Sundss,  5,  8. 
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